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ADDENDA AND EKKATA

VOLUME I

Page 149, 1. 9, /or "general" read "funeral."

„ 432,/or 11. 23-29, read :
" The stamp duty on indentures of apprenticeship is 2s. 6d.,

but instruments relating to poor children apjjrenticed by or at the sole

charge of any parish or township, or by or at the sole charge of any public

charity, or pursuant to any Act for the regulation of parish apprentices,

are exempt, as are also instruments of apprenticeship in Ireland, where

the value of the premium or consideration does not exceed £10 (Stamp

Act, 1891, 54 & 55 Vict. c. 39, s. 25, and Schedule). By sec. 108 of The
Merchant Shipping Act, 1894, 57 & 58 Vict. c. 60, indentures of apprentice-

ship for the sea service are exempt from stamp duty."

VOLUME II

Page 203, 1. 9, for "drawer " read "drawee."

„ 206, 1. 29, for " drawee's " read " drawer's."

„ 207, 1. 11, for " whether they " read " who."

„ 208, 1. 14 from bottom, for " bill " read " bills."

„ 209, 1. 4, for " defect of Titles " read " defects of Title."

1. 8 from bottom, /or "drawers" read "drawees."

„ 210, 1. 12, for " drawee " read " drawer."

1. 13, for " indorsee " read " indorser."

„ 213, 1. 15 from bottom, for " drawer " read " drawee."

„ 218, 1. 15, add: " For alterations effected by the Larceny Act, 1901, see Direction
IN Writing ; Larceny."

„ 219, Note 1, 1. 4, for " On any bill " read " On any other bill."

VOLUME III

Pages 47, 48, article China and Corea.—After this article had passed through the
press, the China and Corea (Consular and Marriage Fees) Order in Council
of 1904, there referred to, was repealed by the China and Corea (Consular
and Marriage Fees) Order in Council of December 21, 1906. As to this
new Order, see article Consular Fees, p. 495 herein



ENCYCLOPEDIA
OF

THE LAWS OF ENGLAND

Charter- Party-—" The term charter-party is generally under-

stood to be a corruption of the Latin words carta partita, the two parts

of this and other instruments being usually written in former times on
one piece of parchment, which was afterwards divided by a straight line

cut through some word or figure so that one part should fit and tally

with the other as evidence of the original agreement and correspondence,

and to prevent the fraudulent substitution of a fictitious instrument for

the real deed of the parties. With the same design, indentation was
afterwards introduced, and deeds of more than one part thereby acquired

among English lawyers the name of indenture. This practice of division,

however, has long been disused, and that of indentation is a mere form
"

(Lord Tenterden, Abbott, ShiiojDing, 5th ed., 163, now 330). A charter-

party may be defined as a contract between a shipowner and a merchant
for the hire of a ship for a particular voyage, or voyages, or period of

time. Formerly it was made by deed, and, if made in writing only, was
called a memorandum of charter-party ; but now the latter form is that

universally adopted, one reason for this perhaps being that they are

often made by agents on behalf of other persons, and agents cannot

execute a deed for their principals unless authorised to do so by deed.

It is not proposed in this article to treat of the general rights and
liabilities of shipowners and charterers inter se in respect of the contract

of affreightment or the cargo which is the subject of it (see under
Affreightment and Cargo), but only of the characteristics of a charter-

party as a contract. And the subject falls conveniently under the

following heads:

—

(a) The nature and effect of the contract; (b) its

form
;

(c) the persons entitled and liable under it respectively
;
(d) the

relative importance of one part of the contract compared with another

;

(e) the breach of the contract.

(a) Nature and Effect of tlie Contract.—Ships may be chartered for

different purposes, for carrying a cargo, for salving another ship, or for

carrying passengers; but the two latter cases fall under the heads of

Salvage and Passengers. For the carriage of cargo a charter-party

may be one of three different kinds. It may amount to an absolute

demise or letting to hire of the ship itself with its apparel to the

charterer, who has to man, provision, and navigate her, locatio navis

;

or it may be a demise of the ship in a state fit for mercantile adventure,

i.e. equipped, manned, and provisioned by the shipowner, but controlled

VOL. III. 1
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and navigated by the orders of the charterer, locatio navis et operarum

magistri et nauticorum ; or it may be a letting of the use of the ship for

hire by which the shipowner engages to carry the charterer's goods in

his ship and by his servants, the charterer not interfering with the

control and direction of the ship, locatio operis vehendarum mercium

(Schuster v. M'Kcllar, 1857, 7 El. & Bl. 704; 26 L. J. Q. B. 281). The
only importance of this classification is that the person who is the

owner ^;ro hac vice of the ship is responsible to third parties for the acts

of the master and crew who are in charge of her ; e.g. in tort for damage

done to other ships by negligent navigation, and in contract on bills of

lading signed by the master, or for necessaries ordered by him on the

credit of the ship. The decisions establish that ownership of the vessel

for these purposes depends on whether the terms of the charter-party

pass the possession and control of the ship to the charterer. It may be

said at once that contracts of the first kind make the charterer owner,

while those of the third do not; the chief difficulty has been with

regard to the second kind. Generally speaking, where there is a

complete transfer of the ship, whether in a state of thorough equipment
or not, to the charterer, he becomes her owner pro hac vice. Thus,

where a steamer was let by charter-party for twelve months, the

registered owners engaging to keep the engine in repair, but the

charterer binding himself to do all other repairs, pay all wages and
charges of navigating her, and indemnify owners against all costs,

debts, damages, and expenses incurred in respect of the charter-party

and employment of the vessel, while the owners were to appoint the

engineer ; and the charterer, who acted as captain, had repairs done to

the vessel by parties unacquainted with this contract, it was held that

the registered owner was not liable to pay for them {Beeve v. Davis,

1834, 1 Ad. & E. 312; 40 R. R. 300). So where by the charter-party

the ship was to be placed under the directions of the charterer, to be
employed by him for conveyance of merchandise or cable service, and
was let for his sole use for three or more calendar months at his option,

he engaging to pay freight till he returned her, and find all ship's stores,

and pay all crew's wages and repairs of engines and boilers, and appoint
the captain, while the owner was to pay the insurance on the vessel

only, the latter was held not liable for wages due to the seamen
appointed by the captain (MeiMereid v. West, 1876, 1 Q. B. D. 428). If

the charterers work and manage the ship by means of their servants,
they are clearly her owners {Burnard v. Sharpley, 1862, 31 L. J. C. P.

334, where the ship belonged to two joint owners, and was worked on
the principle of " thirds," one owner who worked her as charterer taking
two-thirds, and the other one-third, and it was held that the former was
liable for a colhsion due to the fault of the master ; and for a similar
charter, see The Lemington, 1874, 2 Asp. 475). Where both shipowner
and charterer take part in working and managing the ship, one working
her while the other manages her, it is a more difficult question. Under
a charter-party which chartered the ship for six months at £20 a week,
owners to keep her in good and efficient order for the conveyance of
goods, merchandise, and passengers to and from Newcastle and Goole,
or any other coasting station which the charterer may from time to
time employ the vessel in, the charterer to pay all disbursements,
including harbour dues, pilotages, seamen's and captain's wages, and
coals, and oil, tallow, etc., for engines, and to insure vessel for £3000,
policy to be deposited with the owners, the shipowners were held liable
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for a collision on the construction of the charter-party, and a fortiori on

proof that the charterer had no power to appoint or dismiss the officers

and crew, and did not interfere in the arrangements of the ship (Fenton

V. Duhli7i Steam P. C, 1838, 8 Ad. & E. 835; 47 E. E. 743). While
in another case, where a vessel was chartered to Government as a

transport at £1 per ton of her registered tonnage for each calendar

month of the service, the owners to have the ship in good condition

and properly provided and manned, and the master to receive on board

such soldiers, horses, etc., or whatever else should be directed, and

proceed with them to such places as he should be directed, under

such convoy as the commissioners or officers in chief whose command
he should be under should direct, and land and deliver the same, and

so from time to time ditring his continuance in the service, and the

owners appointed the master and crew. Lord Ellenborough held that

the possession of the ship passed to the Crown ; and her owners were

exempted from liability to light dues {Trinittj House v. Clark, 1815,

4 M. & S. 288). Lord Ellenborough called attention to the words of

the charter-party by which the "vessel was granted and to hire and
freight let," as being proper words of demise; but similar words in

another charter-party have been held not to give the charterer, but to

give the owner, the freight due on bills of lading signed by the master

{Christie v. Lewis, 1821, 2 B. & B. 410; 23 E. E. 483). The general

test seems to be " whose servants the master and crew were " (Patteson,

J., Fentoris Case, libi cit. sup. p. 843) ; if the owner has the power of

appointing and dismissing them, he remains owner of the ship (Dean v.

Hogg, 1834, 10 Bing. 345 ; Dalyell v. Tyrer, 1858, 28 L. J. Q. B. 52; The

Great Eastern, 1868, L. E. 2 Ad. & Ec. 88; Omoa v. Huntley, 1877,

2 C. P. D. 464) ; while if the charterer has that power possession of the

ship passes to him. Thus where by the charter-party the charterer was
given the command of the ship, and undertook to navigate the ship,

take her into his service for twelve months certain, or so much longer

as the voyage should require, and pay her so much a ton per month,

while the owners were to have an agent on board who was to have the

sole management of the ship's stores and provisions, and who, in the

event of the charterer proceeding to any other than the specified ports

without his leave, was to have power to dismiss him and appoint another

commander in his place, the owners also undertaking to keep the ship

properly victualled, provided, and manned, and having certain spaces on

board reserved to them for cargo ; it was held that the charterer was
not a servant or agent of the owner, but the temporary owner, and was
as such alone liable to persons who, knowing the provisions of the

charter-party, had shipped goods on board for the homeward voyage
{Newberry v. Colvin, 1830, 7 Bing. 190 ; 1832, 1 CI. & F. 283 ; 6 E. E. 923

;

33 E. E.'437) (and so Belcher v. Capper, 1842, 4 Man. & G. 502). And
though the charter-party gives the charterers the right to appoint the

master, if it also provides that the owners are to provide and pay for

provisions and wages of captain and crew, and the necessary equipment
and navigation of the ship, and the owners are to dismiss the captain if

he fails to be satisfactory, while the charterers are to pay for all coals,

pilotages, port charges, etc., the master is the servant of the shipowner,

and has a remedy in rem against the ship {The Beesioing, 1885, 5 Asp.

484) ; and this is a common provision in time charters.

An agreement between the owner and master of a ship by which
the latter has complete control over her, the former only receiving a
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third of net profits, is not a demise of the ship, and whatever is the

relation thereby created between these parties, the owner is still liable

for damage done by the ship owing to the negligence of the captain

(Steel V. Lester, 1877, 3 C. P. I). 121). If the ship is chartered to the

Crown as a transport and acts under the orders of a Government officer,

her owners are not liable for her negligent navigation {HodgUnson v.

Feimie, 1857, 26 L. J. C. P. 217) ; while in an earlier case, where a ship

was let to the Crown as an armed vessel for home service, and was

commanded by an officer of the lioyal Navy and had a King's pilot on

board, but the master and crew were appointed and paid by the owners,

these last were held liable for her negligent navigation (Fletcher v. Bixid-

dick, 1806, 2 Bos. & P. N. E. 182; 9 K. E. 633). The law on this point

may be sununed up in the terms used by Lord Esher, M.E. :
" It seems

to me after listening to all the cases that have been cited from the time

of Lord Ellenborough downwards, that through all the cases it has been

assumed that the question depends ... upon this : whether the owner
has by the charter . . . parted with tlie whole possession and control

of the ship, and to this extent that he has given to the charterer a

power and right independent of him and without reference to him to

do what he pleases with regard to the captain, the crew, and the

management and employment of the ship. That has been called a

letting or a demise of the ship. The riglit expression is that it is a

parting with the whole possession and control of the ship ; and in such

case the captain is not the captain of the owner, and if so, he has no
authority to bind the owner by any bill of lading or by any contract

(and it may be added by any tort of his)" (Baumiuoll v. Furncss, [1892]
1 Q. B. 253, 258). In this case the captain, officers, and crew, except

the chief engineer, were appointed, controlled, and paid by the charterer,

who also was to indemnify the owner from all liabilities arising from
the captain signing bills of lading, the chief engineer being appointed
and paid by the owners, who paid for the insurance of the vessel, kept
the ship and machinery in efficient repair, and had spaces reserved for

officers, crew, tackle and stores ; and it was held that the captain was
not the servant of the owners, and did not make them liable on bills of

lading signed by him without authority (ibid., [1893] App. Cas. 8).

Under a charter-party " all salvage to be for owner's and charterer's

equal benefit," it has been held that the charterers were only entitled to
half the net salvage earned by the ship after the shipowner had deducted
the expenses incurred in salvage service (Booker v. Pockliiigtoii S. S. Co.,

[1899] 2 Q. B. 690). A charterer may be liable in damages for the
defective condition of the ship to a third person, e.g. an employee of a
stevedore with whom the charterer has contracted for loading the ship
suffering personal injury owing to a defective ladder (Marney v. Scott,

1899, 15 T. L. E. 320), but if by the charter-party the shipowner
warrants the ship in every way fitted for the voyage and service, and
to be so maintained by the owner, the charterer can claim from him
repayment of the damages so recovered against himself (Scott v. Foley,
1899, 5 C. C. 53).

(h) The Form of Charter-Parties.—The third kind of charter-party
mentioned above is the most common one; under this the charterer
only acquires a right to have his goods carried in the shipowner's ship,
while the latter is liable both in contract and in tort for the acts of his
servants in charge of her (Sandeman v. Scurr, 1866, L. E. 2 Q. B. 86

;

II'ay7i V. Culliford, 1878, 3 C. P. D. 410; and 4 ibid. 182). Such a
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charter-party may be given either for a single voyage, or a voyage out
and home, or a series of voyages, or a period of time.

It is hardly necessary to say that charter-parties may be in any form
that the parties choose to adopt. They may be made by word of mouth
{Lidgett v. Williams, 1845, 4 Hare, 456; 67 E. E. 727, see Rederi
Aktieholaget Nordstjernen v. Salvesen, 1903, 6 F. 64, 75), and this is

especially the case in coasting vessels {Biddulph v. Bingham, 1874,

30 L. T. 30), or may be made by rough memorandum, e.g. " berth note
"

{S. S. Rothcrficld Co. v. Tweedie, 1897, 13 T. L. E. 183). There are

special charter-parties adapted to certain trades, e.g. Black Sea Charter-

Party, 1890 ; Coal Trade Charter (given in Scrutton, Charter-Farties,

Appendix) ; but certain features and outlines are common to them all.

The following general form of charter-party, containing the conditions

and exceptions in general use, except those peculiar to certain trades,

may serve as a specimen, the clauses enclosed in brackets being additions

which are available but not necessary :

—

It is this day mutually agreed between [agents for] owners

of the good ship or vessel called the [Al 12, and newly

coppered] of [of the burthen] of tons register measure-

ment or thereabouts, whereof is master now in , and

of merchants : That the said ship being tight, staunch,

and strong, and every way fitted for the voyage, shall, with all convenient

speed [sail and proceed to or so near thereunto as she may safely get,

and there] load [in the usual and customary manner] a full and complete

cargo of [or other lawful merchandise] not exceeding

tons weight [or what she can reasonably stow and carry over and above

her tackle, apparel, provisions, and furniture], and being so loaded shall

therewith proceed to [as ordered before sailing], or so near

thereunto as she may safely get, and there deliver the same [in the

usual manner] agreeably to bills of lading [^/ only a single voyage is con-

templated, here put the clauses following with regard to payment of freight, the

excepted perils, cargo brought and taken from alongside, detention and demur-

rage, cesser of liability, discharge of vessel, and captain signing bills of lading,

&c.\ after which she shall load there [or, if required, proceed to some

other safe port in , or so near thereunto as she may safely get,

and there load, always afloat], from the charterers a full and complete

cargo of [or other lawful merchandise], the cargoes being

brought to and taken from alongside the vessel at charterer's risk and

expense [or cargo to be taken from the bank of the river inside the bar

or river shore afloat by the ship's boats and crew at ship's risk and

expense] [after which the said merchants bind themselves to ship

not exceeding what she can reasonably stow and carry over and above

her tackle, apparel, provisions, and furniture], and being so loaded shall

forthwith proceed to [or a safe port in as ordered], or

so near thereunto as she may safely get [and always lay and discharge

afloat], and there deliver the same in the usual and customary manner

to the said charterers or their assigns, they paying freight for the same

at the rate of for the delivered for the round out and

home [a deduction of a ton to be made if ship be discharged

and loaded at , other goods if shipped to pay in customary
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proportion] [payment whereof to become due and to be made as follows

:

£, on sailing by charterer's acceptance at three months' date what

money master may require for ordinary disbursements of vessel at her

port of discharge and loading abroad free of interest, paying 2J per

cent, commission] [cash for steamer's ordinary disbursements at port or

ports of loading to be advanced on account of freight] [subject to

insurance at current rate of exchange and balance on unloading and

right delivery of cargo by good and approved bills in London at two

months' date, or cash equal thereto]. [Ship is to have liberty to put

on board tons of kentledge copper or other dead weights,

and to retain it on board during voyage.] [ running days, Sundays

and holidays excepted.] days are to be allowed the said merchants

if ship is not sooner despatched for loading in [and

like days for all purposes abroad], and days on demurrage over

and above the said laying days [and the time herein stated] at.£

per day [paying day by day as the same shall become due]. [Time

occupied in changing ports, or detention by ice (see In re Traae &
Lennard, [1904] 2 K. B. 377; 8 C. C. 239), or quarantine, or frost, or

flood, &c., not to count as laying days]. The vessel to be discharged

at the port of discharge with all despatch as customary [or with the

usual despatch of the port, or in the usual and customary time, or as

fast as ship can deliver]. [Should it be necessary for ship to take in

dunnage, same to be provided by owners.] Master to sign bills of

lading at such rates of freight as may be required by (the agents) of

the charterers [or at any rate of freight, or at current rates of freight

if required, on being paid difference in cash or bill] without prejudice

to this charter-party. Charterer's liability to cease on cargo being

loaded [or on completion of loading and payment of advance], owners
[or master] having a lien on cargo for freight, dead freight, and demur-
rage. The act of God, the King's enemies, restraint of princes and
rulers, fire (see In re Newman & Dale S. S. Co. v. Brit. & S. A. S. S.

Co., [1903] 1 K. B. 262), and all and every other dangers and accidents

of the seas, rivers, and navigation of what nature and kind soever

throughout the voyage, &c., being [mutually] excepted. The vessel

to be consigned to charterer's agent [abroad or at port of loading or

inwards or outwards] [free of commission, on paying usual commissions
or usual loading commission of 5 per cent., and at port of discharge

5 per cent, commission]. Five per cent, commission is due on the execu-
tion of this charter-party to ship lost or not lost by whom ship

is to be reported at the Custom House on her arrival [or on return of

ship to she shall be addressed to brokers or their agents
at any other port of discharge]. Penalty for non-performance of this

agreement the estimated amount of freight. [Subject to owner's
approval by telegram.]

Signed, A. B.,

C. D. [as agents for E. F. [or by telegraphic authority], or per proc, E. F.].

A form of time charter is given by Carver (Appendix, B.). Charter-
parties are usually effected by shipbrokers, who receive a commission
on the amount of freight. See Broker (Ship). They required to be
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stamped in order to be made available at law ; the expression charter-

party includes any agreement or contract for the charter of any ship

or vessel, or any memorandum, letter, or other writing between the
captain, master, or owner of any ship or vessel and any other person
for, or relating to, the freight or conveyance of any money, goods, or

effects on board a ship or vessel (Stamp Act, 1891, s. 49); the stamp
duty is 6d., and may be denoted by an adhesive stamp, which is to be
cancelled by the person by whom the instrument is last executed, or by
whose execution it is completed as a binding contract (ibid.). A charter-

party executed abroad without being stamped may be stamped by any
party to it within ten days of its being received in the United Kingdom
(s. 50). After execution a charter-party may be stamped with an
impressed stamp within seven days after its first execution on payment
of the duty and 4s. 6d. penalty, and also after seven days, but before

one month, from its execution on paying the duty and a penalty of

£10 ; but it cannot be stamped afterwards (s. 51). But if the charter-

party has been wholly executed out of the United Kingdom, it has
been held, under the former Stamp Act, that it could be stamped
within two months after it has been received here on payment of

the unpaid duty only (The Belfort, 1884, 9 P. D. 215); and the only

difference which the present Stamp Act makes is to reduce that time
to thirty days (s. 15 (3) a). An unstamped copy signed by the parties

may be put in evidence if the original w^as stamped {Smith v. Maguire,

1858, 1 F. & F. 199). It is fatal to a charter-party for one party to

make any material alteration in it {Croockeivit v. Fletcher, 1857, 1 H. &
N. 893 ; and see Aldous v. Cormvell, 1868, L. E. 3 Q. B. 573 ; BishojJ of
Crediton v. Bishop of Exeter, [1905] 2 Ch. 455). For the rules for

construction of the contract, see Affreightment.
(c) Persons Licible and Entitled under the Contract.—Primarily the

persons who are parties to the contract are the proper ones to sue and
be sued upon it ; but charter-parties are often entered into by agents

for the shipowners and the merchants. Generally, where an agent

negotiates a charter, if he makes himself a party to it, he inserts in

the contract a provision that his liability shall cease as soon as the

cargo is shipped, the shipowner having a lien on the cargo for all

claims for freight, dead freight, and demurrage; and this is known as

the "cesser clause." There have been numerous decisions under this

clause as to the extent to which the charterer's liability ceases when
the cargo is shipped, and as to the meaning of the word " demurrage

"

in it; and "the main rule to be derived from the cases as to the

interpretation of the cesser clause in a charter-party is that the Court
will construe it as inapplicable to the particular breach (of contract)

complained of, if by construing it otherwise the shipowner would be

left unprotected in respect of that particular breach, unless the cesser

clause is expressed in terms that prohibit such a conclusion. In other

words, it cannot be assumed that the shipowner without any mercantile

reason would give up by the cesser clause rights which he had stipulated

for in another part of the contract" (Lord Esher, Clinli v. Radford,

[1891] 1 Q. B. 627). And see DemurraCxE.
Where a charter-party is made by an agent, the ordinary law with

regard to principal and agent applies. For that law, see Principal
AND Agent.

The general rules governing the law of agency have been applied to

charter-parties in the following cases :—Where the charter was made by
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the brother of the defendant, who had the general management of the

latter 's busmess and warehouse, and was a corn factor there, though he

lived in London, and sent much corn there by vessels hired, and charter-

parties were signed by him p/p the defendant, in spite of no specific

authority for or adoption of the charter-party in question, the jury

found that the defendant was the principal on the contract {Smith v.

M'Guire, 1858, 27 L. J. Ex. 465). Agents have been held personally liable

on the contract which they have signed, where, though they have

described themselves in it as agents for charterers, they have signed

simply in their own names without adding any qualifying words

(Parker v. Winloio, 1857, 7 El. & Bl. 942; Oglesby v. Yglesias, 1858,

El. B. & E. 930; Hoicgh v. Manzanos, 1879, 4 Ex. D. 104); while

merely signing the charter-party as agent will not exempt a party

from personal liability, e.g. in a case where the defendants signed " by

authority only of, and as agents for A. B. & Co." (a foreign merchant),

but were described throughout the charter as "the merchants," they

were held personally liable {Lennard v. Robinson, 1855, 5 El. & Bl. 125).

The learned editors of Smith's Leading Cases, however, express an

opinion that this decision is not reconcilable with that in Gadd v.

Houghton, 1876, 1 Ex. D. 357, where the Court of Appeal held that the

terms of a sold note " we have this day sold to you on account of A. B.,

foreign merchants," signed by the brokers in their own names, exempted
them from being liable (Thomson v. Davenport, 2 Smith's L. C, 11th ed.,

397). If the agent is described in the charter-party "as agent," and signs it

" as agent," that signature will generally protect him, if there is nothing

in the rest of the contract to show that the agent was meant to be the

real party to it (Deslandes v. Gregory, 1860, 2 El. & El. 602, 610), for

" the general rule is that persons who put their names to a document
thereby make themselves personally liable, unless they state upon the

face of it that they sign it for another " (Crompton, J., in Deslandes v.

Gregory, ubi cit. sup. p. 609, quoting Lord Ellenborough's words in

LeadUtter v. Farroiv, 1816, 5 M. & S. 349; 17 E. R. 345, a bill of

exchange case; and so Wake v. Harrop, 1861, 6 H. & N. 768). But
the mere form of signature is not conclusive (see ante), for the whole
charter-party must be looked at in order to see the intention of the
parties {Gadd v. Hongliton, ante) ; and the charter-party may, it seems,

be interpreted by extrinsic evidence of that intention. Thus, in a
case where the defendants were described in the body of the charter-

party as " J. H. & Co. for owners of the good ship X, " and also signed
it at its foot " for owners, J. H. & Co." it was held that some letters

between the parties were admissible in evidence to explain the charter-
party, and show that the defendants were the real principals {Adams v.

Hall, 1877, 3 Asp. 496). By custom of trade, too, an agent who signs a
charter-party " as agent," may be personally liable if he fails to disclose

his principal within a reasonable time (Hutchinson v. Tatham, 1873,
L. E. 8 C. P. 482), though in the absence of trade usage in such a case
he would not be so (Pike v. Ongley, 1887, 18 Q. B. D. 712, Lord Esher).
" If an agent signs by procuration for his principal, he will generally
protect himself from liabihty" (Lord Campbell in Parker v. Winloiv,
uhi cit. sup. p. 947). An agent who signs " by telegraphic authority as
agent," does not warrant more than that the telegram, if correct, gave
authority, and is not liable for a mistake in the wording of the telegram
(Lilly V. Smales, [1892] 1 Q. B. 456 ; Rotherficld S. S. Co. v. Tiveedie,

1897, 13 T. L. E. 183). The same rule applies to the rights as well
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as the liabilities under the contract; thus an agent who is personally

liable on a charter-party can sue for its breach (Cooke v. Wilson, 1856,
1 C. B. N". S. 153). If an agent contracts as principal, and describes

himself as the owner of the chartered ship, the real principal cannot sue

on the charter ; for evidence that the agent is not the principal would
contradict the written contract {Huvible v. Hunter, 1848, 12 Q. B. 310).

But though parol evidence in such a case cannot discharge a party to

the contract it can add one (Calder v. Dohell, 1871, L. E. 6 C. P. 486);
and persons who contract in a charter-party as agents may show that

they are themselves the real principals and enforce the contract {Schmaltz

V. Avery, 1851, 16 Q. B. 655); just as for the same reason and in the

same way it may be enforced against them {Carr v. Jackson, 1852, 7 Ex.
Eep. 382). A plaintiff who is not named in the charter-party can sue

upon it by disclosing himself as principal, e.g. a charterer upon his

agent's contract (Brcslauer v. Bariuick, 1876, 3 Asp. 355, where the

agent's name was inserted throughout by mistake), or a shipowner on
charters made by his master {Pearson v. Goschen, 1864, 17 C. B. N. S.

352). A master can personally enforce a charter-party which he has

made in his owner's behalf, just as he may be made personally liable on
it {Dimcch V. Corlett, 1858, 12 Moo. P. C. 199; 14 E. E. 887; Seeger v.

Butliie, 1860, 30 L. J. C. P. 65); and after a master has had judgment
recovered against him, the owner cannot be sued for the same cause of

action {Priestleij v. Fernie, 1865, 3 H. & C. 977). An agent who professes

to have authority (when he has not) to charter a ship to merchants, is

liable to them for breach of warranty of authority, whether he really

believed he had such authority or not {Mitchell v. Kahl, 1862, 2 F. & F.

709). The extent of an agent's authority depends on the apparent
authority given to him by his principal. It has been held that where a
master who is a part owner makes a charter-party under seal, which is

not binding on the other owners, they are liable for his proper per-

formance of his general duties {Leslie v. Wilson, 1821, 3 B. & B. 171

;

23 E. E. 605; and Carver, 119); that he cannot authorise a shipbroker

at a port to which the ship is going to charter her before arrival {The
Fanny and Mathilda, 1883, 48 L. T. 771), for his authority to bind his

owners by charter-party only arises when he is in a foreign port and his

owners are not there, and there is difficulty in communicating with them
(Brett, L.J., ihid. 775, as in Pearson v. Goschen, ante) ; and he has no
implied authority to cancel or alter an existing charter {ihid., and so

Burgon v. Sharijc, 1810, 2 Camp. 529 ; 11 E. E. 788 ; Reynolds v. Jex,

1865, 34 L. J. Q. B. 251). A ship's agent {Sickens v. Irving, 1859,

7 C. B. :N". S. 165 ; see Walshe v. Provan, 1853, 8 Ex. 843) has not such
authority, unless the charter-party gives it to him ( Wiggins v. Johnston,

1845, 15 L. J. Ex. 202); nor has a ship's husband, though he is impliedly

authorised to make a charter {Thoinas v. Leivis, 1878, 4 Ex. D. 18,

Kelly, C.B.).

{d) The Relative Imjiortance of the different Clauses of a Ghartcr-

Party.—In a contract consisting of so many and various clauses as a
charter-party, and dealing with a period of time which may be very
considerable

—

e.g. in the case of a long double voyage or a time charter

—some provisions must necessarily be more important than others in

their effect on the position of the parties. A breach of such a provision
by one party may give the other the right to rescind the contract

altogether, and the shipowner may be justified in refusing to put his

ship at the charterer's disposal, or the charterer in refusing to load a
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cargo. Such provisions are called conditions precedent ; while the less

important ones may be either collateral agreements for the breach of

which damages may be recovered, but which do not dissolve the contract,

or mere representations, giving no right either to dissolve the contract or

(jlaim damages. The most comprehensive statement of the law as to

conditions precedent in charter-parties is to be found in a judgment of

the Exchequer Chamber delivered by Williams, J., in Behn v. Burncss,

1863, 32 L. J. Q. B. 204. The facts of that case were that under a
charter-party, dated 15th October, by which a ship "now in the port of

Amsterdam, and being tight, staunch, strong, etc., shall with all possible

despatch proceed direct to Newport, Mon.," the ship was on that day at

Nieuwiedeep, 63 miles from Amsterdam, and outside the limits of that

port ; she could, with favourable winds, have got there in twelve hours,

but owing to the wind being contrary, and the absence of steam-tug
power, did not do so till the 23rd ; she was discharged there with all

possible despatch, and proceeded direct to Newport, arriving there on
1st December ; the charterer refused to load, and it was held that the
words " now in the port of Amsterdam " constituted a condition pre-

cedent, the breach of which excused the charterer. That part of the
judgment which bears on the present point was as follows :

—
" A

representation is a statement or assertion made by one- party to the
other before or at the time of the contract of some matter or circum-
stance relating to it. Although it is sometimes contained in a written
instrument it is not an integral part of the contract, and consequently
the contract is not broken, although the representation proves to be
untrue, nor (with the exception of policies of insurance, at all events
marine policies, which stand upon a peculiar anomalous footing) is such
untruth any cause of action, nor has it any efficacy whatever unless the
representation was made fraudulently, either by reason of its being
made with a knowledge of its untruth or by reason of its being
made dishonestly, or with a reckless ignorance whether it was true or
untrue. ... If the misdescription is very gross, it may be evidence of

fraud. Whether a descriptive statement in a written instrument is a
mere representation, or whether it is a substantive part of the contract,
is a question of construction which the Court and not the jury must
determine. If the Court should come to the conclusion that such a
statement by one party was intended to be a substantive part of this

contract, and not a mere representation, the often-discussed question
may, of course, be raised whether this part of the contract is a condition
precedent or only an independent agreement, a breach of which will not
justify a repudiation of the contract, but can only be a cause for com-
pensation in damages. In the construction of charter-parties this
question has been often raised with reference to stipulations that some
future thing should be done or should happen, and has given rise to
many nice distinctions. Thus a statement that a vessel is to sail or be
ready to receive a cargo on or before a given day has been held to be a
condition in Glaholm v. Hays, Oliver v. Fielden, Crookeivit v. Fletcher,

and Seeger v. DiUhie ; while a stipulation that she shall sail with all

convenient speed or within a reasonable time has been held to be only
an agreement (Tarrabochia v. Rickie, Dimech v. Corlett, Clipsham v.

Vertue).^ But with respect to statements in a contract descriptive of
the subject-matter of it, or of some material incident thereof, the true
doctrine established by principle as well as authority appears to be,
generally speaking, that if such descriptive statement was intended to
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be a substantive part of the contract, it is to be regarded as a warranty,

i.e. a condition on the faihire or non-performance of which the other

party may, if he be so minded, repudiate the contract in toto, and so be

reheved from performing his part of it, provided it has not been partially

executed in his favour. If, indeed, he has received the whole or any
substantial part of the consideration for the promise on his part, the

warranty loses its character of a condition, or, to speak more properly,

perhaps ceases to be available as a condition, and becomes a warranty in

the narrow sense of the word, namely, a stipulation by way of agreement
for the breach of wdiich a compensation must be sought in damages. . . .

It is plain that the Court must be influenced in the construction, not

only by the language of the instrument, but also by the circumstances

under which, and the purposes for which, the charter-party was entered

into. For instance, if it was made in the time of war, the national

character of the vessel is of such importance that a statement of it in

a charter-party might properly be regarded as part of the shipowner's

contract, and so amounting to a warranty. Whereas the very same
statement in the time of peace, being wholly unimportant, might well

be construed to be a mere representation. So if it were shown that the

charter-party was made for a purpose, such that unless the vessel began

her voyage from the port of loading with a cargo on board by a certain

time it was manifest that the object of the charter-party would in all

probability be frustrated, the Court might properly be led by these

circumstances to conclude that a statement as to the. locality of the

ship, coupled with a stipulation that she should sail with all convenient

speed, was a warranty of her then locality. But we feel a difticulty in

acceding to the suggestion (see Dimecli v. Codett) that a statement of

this kind in a charter-party, which may be regarded as a mere repre-

sentation if the object of the charter-party be still practicable, may be

construed as a warranty if that object turns out to be frustrated;

because the instrument, it should seem, ought to be construed with

reference to the intention of the parties at the time it was made,
irrespective of events which may afterwards occur. The Court in some
of the cases suggested that neglect or delay on the part of the ship-

owner to execute his part of the contract might be a breach of such an
essential stipulation on his part as to justify the charterer in treating

the contract as brought to an end thereby, and in refusing on that

account to perform his part of it ; and further, that in deciding whether
the breach on the shipowner's part was of such an essential stipulation

as that described, the Court might advert to the fact whether such

breach had frustrated the material object which the charterer had in

view {Freeman v. Taylor, Tarrahochia v. Hickie, Dimech v. Corlett). But
the Court did not mean to intimate that the frustration of the voyage
would convert a stipulation into a condition if it were not originally

intended to be one. ... In most tiharters, considering winds, markets,

and dependent contracts, the time of a ship's arrival to load is an
essential fact for the interest of the charterer {Glaliolm v. Hays, Ollive

v. Booker)!'

There may thus be three kinds of stipulations in charter-parties

—

first, mere representations,^ the untruth of which, unless so gross as to

be fraudulent, does not affect the contract, e.g. descriptions (which are

not " words of contract ") of the carrying capacity of the ship, for the

^ For a verbal representation previous to a charter-party which gives only a right
to damages in respect of it, see Hassan v. Runciman, 1904, 10 C. C. 19.
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merchant is bound under the ordinary form of charter-party to load a

full cargo, though the ship's capacity may be greater than that stated in

the contract (Windle v. Barker, 1856, 25 L. J. Q. B. 349, 351 ; Morris v.

Leviso7i, 1876, 1 C. P. D. 155; S. S. Hcathfield Co. v. Eoclc7iaclier,lS^^,

1 C. C. 446) ; while the shipowner in such a case is not liable if the

ship cannot carry an amount of cargo corresponding to the capacity of

the ship {Carncfjie v. Conner, 1889, 24 Q. B. D. 45); secondly, collateral

agreements ; and thirdly, conditions precedent. The difference between

these two latter kinds of stipulations is most shortly put by Lord

EUenborough : "The principle of decision in this and other like cases

is that unless the non-performance alleged in the breach of the contract

goes to the whole root and consideration of it, the covenant broken is

not to be considered as a condition precedent, but as a distinct covenant,

for breach of which the party injured may be compensated in damages
"

{Davidson v. Gtvynne, 1810, 12 'East, 389; 11 R. R. 420; and also in

Ritchie v. Atkinson, 1808, 10 East, 295 ; 10 R. R. 307).

The practical rule seems to be that every condition precedent is a

warranty, but every warranty is not a condition precedent ; and a breach

of contract which will justify that contract being dissolved will, if not

made use of for that purpose, be available as a breach of warranty.

The following have been held to be conditions precedent in charter-

parties : a statement as to the position of the ship whether past (Ollive

V. Booker, 1847, 1 Ex. Rep. 416, "ship now at sea, having sailed three

weeks ago"), present (BimecJi v. Corlett, 1858, 12 Moo. P. C. 199; 14
E. R. 887, " ship now at Malta," and BeJin v. Burness, ante), or future

(Corkling v. Massey, 1873, L. R. 8 C. P. 395, "ship expected to be at

Alexandria about Dec. 15"); a stipulation that the ship shall sail "on
or before a certain day" (Claholm v. Hays, 1841, 2 Man. & G. 257;
68 R. R. 399), or "ship to be ready to receive cargo in all May"
{Oliver v. Fielden, 1849, 4 Ex. Rep. 135). Such a provision is emphasised
by a power being given to the charterer to cancel on breach of it

{Seeqer v. Duthie, 1860, 29 L. J. C. P. 253; Smith v. Dart, 1884, 14
Q. B. D. 105; Groves v. Volkart, 1884, 1 C. & E. 309; Hick v. Tiveedy,

1890, 63 L. T. 765) ; and such power of cancellation may be given on
the happening of a particular event for which neither party is respon-
sible, e.g. war {Adamson v. Newcastle S. S. F. I. A., 1879, 4 Q. B. D. 462).
This cancelling clause (or if there be not one, then the implied right to

cancel if the vessel does not arrive in time) is not prevented from
coming into effect because the vessel is prevented from doing her part
by perils excepted in the charter-party {Smith v. Dart, ante ; Croockewit
V. Fletcher, 1857, 1 H. & N. 893 ; Van Baggen v. Baines, 1854, 23 L. J.

Ex. 213), though the shipowner's failure to arrive in proper time may
be excused thereby. It is an implied condition precedent that the ship
shall arrive in time for her contemplated voyage, and if she arrives so
late that it is frustrated, the charterer may refuse to load {Jackson v.

Union M. I. C, 1874, L. R. 10 C. P. 125, Bramwell, B.), even though by
the charter-party the ship is only bound " to proceed with all possible
despatch " (which is not a condition precedent) ; and in a charter-party
to proceed in ballast to a foreign port and bring home a cargo where a
number of days for loading and unloading was specified, and a cancelling
date was fixed, it was held that it was a breach of a condition precedent
for the ship to take an intermediate voyage, though, after taking it, she
arrived before the cancelling date {M'Andreiu v. Adams, 1834, 1 Bing.
N. C. 29; 41 R. R. 540). Under a time charter the ship must be
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ready as soon as the contract begins, or the charterer may throw up

the contract {Bradford v. Williams, 1872, L. E. 7 Ex. 259) ; and thus

under a charter for twelve months, the ship not being ready for two

months is a breach of a condition precedent {Tully v. Hoivling, 1877,

2 Q. B. D. 182). A statement that a ship is of a particular class, e.g.

Al, is a condition precedent {Ollim v. Booker, uhi cit. sup. at p. 42o,

Parke, B. ; Bouth v. Macmillan, 1863, 33 L. J. Ex. 38). So is the clause

that "the ship shall be tight, staunch, and strong" {i.e. seaworthy),

when she begins her voyage ; and thus it has been held under a charter-

party that the ship " being tight, staunch, and strong, and every way
fitted for the voyage," should load a cargo, one quarter of the freight

to be advanced to the owner's agent on the ship having sailed, that a

defence was good which stated that the ship was not at the beginning

of the voyage tight, staunch, and strong, and the cargo which she took

was thereby lost, and the plaintifl' shipowner could not recover his

freight, the fitness of the ship on sailing being a condition precedent

to the advance of freight being made {Thompson v. Gillespy, 1855,

5 El. & BL 209, 223, 224) ; but in the case of a time charter a stipulation

that the ship shall be tight and strong for the voyage, and shall be kept

so, is not a condition precedent to the recovery of freight after the

freighter has taken the ship into his service and used her {Havelock v.

Geddes, 1809, 10 East, 555 ; 10 E. E. 380), nor is a covenant in a charter

for monthly hire for three months certain, that " the ship shall be sea-

worthy during the continuance of the charter," which is broken by the

ship being laid up for repair for two months, where the hire was to be

paid during the time the ship should perform the specified service, and

a power was given to charterers in case of ship becoming incapable to

perform her service to retain in arrear the pay of the ship for two

months, and to put her out of pay or abate the hire by way of mulct

{Inman S. S. Co. v. BiscJwff, 1882, 7 App. Cas. 670). The vessel's fitness

for the cargo agreed to be taken is an implied condition precedent, and
the charterer may throw up the contract if this defect is not remedied in

a reasonable time {Stanton v. Bichardson, 1875, 45 L. J. Q. B. 78). The
ship's nationality may be a condition precedent {Beusse v. Meyers, 1813,

3 Camp. 475) in time of war or under navigation laws ; and if a ship

is described as a steamer that may be a condition precedent, if, as is

usually the case, time is of the essence of the contract {Frascr v.

Telegrayh C. C, 1872, L. E. 7 Q. B. 566). Under a charter for ship to

go to a safe and convenient port (near to Cape Town) where charterer

should load a cargo, the charterers not naming a port of loading

was held to be a breach of contract which justified the shipowner in

not carrying out his contract {Bae v. Hackett, 1844, 12 Mee. & W. 724).

It is also an implied condition of the contract that the ship is in

existence; for if she is not, it is at an end (see Couturier v. Hastie,

1856, 5 H. L. 673).

On the other hand, the following stipulations have been held not to

be conditions precedent, but only collateral agreements : ship to sail

with first convoy or first favourable wind (Abbott, p. 429), or " with all

convenient speed," or "in a reasonable time" {Tarraboeliia v. Hickie,

1856, 1 H. & N. 183, Pollock, C.B.) ; and a deviation under a charter-

party containing such words on the ship's voyage to her loading port,

which only resulted in a small loss of freight, has been held not to give

the freighter the right to refuse to load a cargo {M'Andrew v. Chaijple,

1866, L. E. 1 C. P. 643). Under a charter-party that a ship having.
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unloaded her outward cargo at St. Thomas, should directly sail for

Dominica, where the charterer was to load a homeward cargo, it was
held that a plea by the charterer, that the ship did not unload her

outward cargo at St. Thomas, did not justify him in refusing to load at

Dominica (Ohlsen v. Drummond, 1785, 2 Chit. 705, 4 Doug. 356). A
failure to load a full cargo is not a breach of a condition precedent,

though the freight is a lump sum, for the master gets freight on what
he carries {Seeger v. Duthie, 1860, 8 C. B. N. S. 45; 29 L. J. C. P. 253;
30 ibid. 65), and a stipulation " to sail forthwith " is satisfied by the ship

sailing without unreasonable delay {Hudson v. Hill, 1874, 43 L. J. C. P.

273, 277). So a clause in a charter providing for two voyages per

month fortnightly is satisfied by a liberal construction, e.g. voyages on
the 8th and 29th of a month {The Melrose Abbey, 1898, 14 T. L. R 202);

and a stipulation in a charter of a ship (which is a warranty only),

for two successive voyages "to proceed immediately on the second,"

is complied with if the ship between the two voyages takes an inter-

mediate voyage in the ordinary course of business {Forest Oak S. S. Co.

V. Richard, 1899, 5 C. C. 100). But under a charter made in March,
ship then in Finland bound to London was to proceed to Archangel from
London and load timber for Yarmouth : the ship then in port remained
ice-bound till May, then was rigged, went to another Finn port, loaded

there, then went to London and thence to Archangel, and sailed home
on her voyage in September, when insurance on cargoes thence was 168s.,

instead of 60s. as in August, when she should have left Archangel if

she had gone direct to London from her first Finn port : this was
held a breach of the warranty that the ship was in some Finn port
from which she was under engagement to proceed direct to London, and
the difference of insurance was recovered {Engman v. Palgrave, 1898,

4 C. C. 75, 15 T. L. E. 113). The shipowner by agreeing to pay a fixed

sum for delay may only entitle the charterer to ascertained damages for

.any delay, and not to throw up the contract ( Valente v. Gibbs, 1859, 28
L. J. C. P. 229; Jones v. Hough, 1879, 5 Ex. D. 115); and formerly it

was a common stipulation that the merchant should pay an agreed sum
instead of loading the ship ; but this is not often found now {Staniforth v.

Lyall, 1830, 7 Bing. 169 ; 33 E. E. 420). The charterer, too, may waive
a breach of a condition precedent, and so deprive himself of the right to

take advantage of it {Bentsen v. Taylor, 1893, 9 T. L. E. 552). A statement
•of the ship's tonnage if it amount to a guarantee by the shipowner of

his vessel's carrying capacity with reference to the contemplated voyage,
and the description of the proposed cargo so far as that description is

made known to him, is a warranty {Mackill v. Wright, 1888, 14 App. Cas.

120, Lord Macnaghten); and so may be a statement of the amount of

water which the vessel draws {The Norway, 1864, B. & L. 377). But
this will not allow the shipowner who has guaranteed the dead-weight
capacity of his ship as so many tons, after the charterer has loaded in
her as much cargo as she can safely carry, to sue the charterer for the
freight on the difference between the guaranteed capacity of the ship
and the actual cargo carried {Rotherfield S. S. Co. v. Tweedie, 1897, 13
T. L. E. 183) ; while a charterer who has engaged to pay a lump sum for
the use and hire of a ship on condition of her taking a cargo of not less

than 1000 tons cannot, after the voyage is finished, refuse to pay on the
ground that the actual cargo carried was less than 1000 tons; for even
if this were originally a condition precedent, it ceases to be so by his
receiving a substantial part of the consideration for his promise to pay
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freight {Fust v. Doivie, 1863, 32 L. J. Q. B. 179). A statement as to a

ship's class is a warranty that she is of that class at the time of the

contract {Eouth v. Macmillaii, 1863, 2 H. & C. 750); but not that she is

entitled to it or will continue to have it {Hunt v. Usborne, 1856, 25

L. J. C. P. 209 ; French v. Miugass, 1878, 3 C. P. D. 163) ; and a charterer

who has had to pay extra premiums for insuring the cargo because the

ship's actual class was not Al at Lloyds, as described in the charter-

party, can recover them from the shipowner (Bouth v. Macmillan, ante).

A statement that a ship is at a particular port in safety is a warranty,

but a statement that she is at sea is generally not (BeJm v. Burness, 1863,

32 L. J. Q. B. 204) ; and a description of a ship as a steamer is a warranty

that she shall use steam power for navigation on the voyage (Fraser v.

Telegraph C. C, ante). A provision in a charter for a round voyage from

Liverpool to the Eiver Plate and back to the United Kingdom, that the

charterer should provide and pay for all coals does not exclude the

shipowner's duty to make the ship seaworthy in respect of her supply of

coal at the beginning of every stage of her voyage (IPIver & Co., [1903]

1 K. B. 362) ; and the implied warranty of seaworthiness in a contract

of sea-carriage is not excluded by exceptions in the bill of lading of loss

or damage by unseaworthiness, which by the wording of the contract

is not an additional exception, but a qualification overriding the other

specified exceptions, and the term "unseaworthiness" ^:>?^'im(^ facie

including unfitness of the ship to carry the cargo as well as to meet
the perils of the sea (Bathbone v. WIver, [1903] 2 K. B. 378).

The clause of excepted perils in the charter-party is only " for the

benefit of the master and not of the freighter
;

" and thus the latter was
held not to be excused from loading a cargo by the Russian Govern-

ment prohibiting his doing so under a charter-party excepting " restraints

of princes (Blight v. Fage, 1801, 3 Bos. & Pul. 2957i. ; 6 R. R. 795^1., Lord
Kenyon) ; unless express words are used which show that it is to be

available to the charterers as well as to the shipowners, e.g. " mutually

excepted" (Bruce v. Nicolopulo, 1855, 11 Ex. Rep. 129); or such an

inference can be gathered from other words in the contract (Barrie

V. Feruvian Corporation, 1896, 2 C. C. 50 ; and see Fn re Newman,
Dale S. JS. Co. v. British and S. A. S. S. Co., [1903] 1 K. B. 262). The
exception clause applies to the whole time covered by the charter-party

;

generally some such words as " throughout the voyage " or " during the

voyage " are used, and under these words it has been held that a prelim-

inary voyage to the port of loading is covered (Bruce v. Nicolopulo, supra ;

Barker v. MAndrew, 1865, 18 C. B. K S. 759, Willes, J., explaining the

earlier cases), and also the time at the port of loading before the vessel

starts or the cargo is all on board (The Carron Bark, 1890, 15 P. D. 203), but

not the time before the vessel enters on the voyage to which the charter-

party refers (Harrison v. Garthorne, 1862, 26 L. T. 508) ; and an exception

of " dangers and accidents of the seas and errors or negligence of naviga-

tion, of whatsoever kind, during the voyage," has been held not to protect

the shipowner from liability for breach of the warranty of the ship's

seaworthiness on starting for her voyage by muddy water having been
let into her boilers at the place of loading just before sailing, which
caused her to break down on the voyage (Seville Sulphur Co. v. Colvils,

1885, 15 Sess. Cas. 616) ; and an exception of restraints of princes during

the voyage has been held inapplicable to the time when the ship was at

her loading port, but all the cargo was not loaded (Crow v. Falk, 1846,

8 Q. B. 467).
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For the effect of the different clauses in the charter-party, see So
NEAR AS SHE MAY SAFELY GET ; ALWAYS AfLOAT ; ALONGSIDE ; CARGO

;

Bills of Lading; Demurrage; Freight; and the various exceptions,

such as Act of God, etc., under their headings in this work.

(e) Breach of the Contract.—The contract may be broken by the act

of a party to it ; either wholly, as by the breach of a condition precedent,

or partially by the breach of one of its independent stipulations ; or it

may be dissolved by its being rendered impossible of performance by
either party, or its further prosecution becoming illegal (Ford v. Cotes-

worth, 1870, L. E. 5 Q. B. 544; Cunningham v. Dunn, 1878, 3 C. P. D.

443; Esposito v. Botvden, 1855, 4 El. & Bl. 963; Reid v. Hoskins,

ibid. 979; and 7 ihid. 763, Willes, J.; The Tentonia, 1872, L. E.

4 P. C. 171). The charter-party generally provides for the event of any

suspension in the contemplated fulfilment of the contract, e.g. " payment
of hire ceasing during detention by average accidents of ship "

( Vogemann
V. Zanzibar S. S. Co., 1901, 6 C. C. 253; Rikard Nordraak Steamship &
Lennard, In re, [1904] 2 K. B. 377); or power to withdraw ship for non-

payment of monthly hire {Nova Scotia Steel Co. v. Sutherland S. S. Co.,

1899, 5 C. C. 106; Tyrer v. Hessler, 1901, 6 C. C. 143): charter to be

null and void in the event of any stoppage from certain named causes

continuing for six running days from time of vessel being ready to load

{Steel, Young & Co. v. Grand Canary C. C, 1904, 9 C. C. 275). In ques-

tions arising on time charters fixing the time during which the ship is

to be at the disposal of the charterer, and the time for her re-delivery to

the shipowner, the rule indicated by the decisions is that the charterer

has the right to complete a voyage which is unfinished at the time of the

termination of the charter, but not to begin a new one (see Bucknall v.

Murray, 1900, 5 C. C. 312; Dene S. S. Co. v. Bucknall, ihid. 372; Buck-
nall V. Tatem, 1900, 9 Asp. 127 ; S. S. Istok Co. v. Douglas, 1901, 6 0. C.

220; 18 T. L. E. 603; Tonnelier v. Smith, 1897, 2 C. C. 121, 258).

The charter-party may provide what the damages shall be in the case of

a breach of contract, as by a penalty clause in the form given above,

making the penalty for non-performance of the agreement the estimated

amount of freight, or " proved damages not exceeding estimated amount
of freight" {Giachetti v. Syedding, 1899, 15 T. L. E. 401 ; and see Buck-
nall V. Murray, above). This clause is commonly found in charter-

parties, but in practice has no effect, for it does not limit the amount of

damages which may be claimed, nor fix the amount recoverable for

a partial breach (Carver, 722); though it may represent the agreed
damages for failure to perform the contract altogether {Dhnech v. Corlett,

1858, 12 Moo. P. C. 230), and if a penalty is attached to the failure to

perform a particular stipulation in the charter-party, it seems that it

will be recoverable in full, irrespective of whether any actual damage be
sustained or not {Sparroiv v. Paris, 1862, 31 L. J. Ex. 137); and the same
rule applies to a sum of damages agreed on beforehand for breach of

the agreement {Clydebank Eng. and Ship. Co. v. Castancda, [1905] App.
Cas. 6, 11). On the other hand, a clause in a charter-party, that the
penalty for non-performance of this agreement should be the estimated
amount of freight on quantity not shipped in accordance therewith, does
not prevent shipper from recovering as damages from the shipowner, who
had failed to provide a ship for carriage of the goods, the amount that
they had paid to persons who had purchased those goods from them for

other goods bought in substitution for them {Stroms Brtcks Aktie Bolag v.

Hutchinson, [1905] 9 Asp. 138, H. L.). Otherwise the damages recover-
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able are determined by the ordinary general rules of law, and are the

loss actually arising, which could have been in the contemplation of the

parties to the contract. Thus where the shipowner makes default in

supplying a ship or taking a cargo as agreed, the charterer has been
allowed to recover the extra freight and the extra price of goods which
he has been consequently obliged to pay {Fcatlurstone v. Wilkinson,

1873, L. R. 8 Ex. 122 ; Carver, 723 ; and see Stroms Bricks AMie Bolag v.

Hutchinson, [1905] App. Cas. 515), and the measure of damages, setting

aside all special damage, is the value of the goods at the time and place

at which they ought to have been delivered to the owner (Lord Mac-
naghten, ihicl. 524, citing Blackburn, J., in OHanlan v. G. W. JR., 1865,

6 B. & S. 484, 491). Where the shipper fails to provide a cargo or the

cargo agreed upon, the shipowner can recover the balance of the freight

which he would thus have earned under the contract over the freight

actually paid by the charterer or others, less expenses avoided by the

cargo not being carried, but adding additional expenses of carrying the

substituted cargo (Carver, 711); and where a ship missed her turn for

loading by the charterer's default, and then bad weather prevented her

loading when she was ready, the shipowner recovered damages for the

whole of such detention of his ship {Jones v. Adamson, 1876, 1 Ex. D.

60). The party who is damaged by the default of the other is bound to

lessen the damage as much as he can (Carver, 718, 719). A shipowner
cannot claim damages for detention of the ship which he could have
avoided by paying a small claim against the owner of goods, and then
recovering it from him (Moller v. Jechs, 1865, 19 C. B. N. S. 332); and if

the charterer does not load a cargo, the master must get other goods in

its place {The Argentino, 1888, 13 P. D. 61, 191, and 1889, 14 App. Cas.

519); and if the charterer, after failing to supply a cargo at the place

agreed upon, proposes to the shipowner to take in a cargo at some other

place, guaranteeing a good cargo and payment of extra freight and
expenses, the latter must act reasonably in the matter, and accede so

far as possible to the change proposed, or his damages will be consider-

ably reduced {Wilson v. Hicks, 1857, 26 L. J. Ex. 242; Carver, 720).

The charterer, if the shipowner fails to provide a ship, is justified in

procuring another and charging the extra cost to the shipowner, but
the substitute must be a reasonable one ; and if only a larger vessel is

procurable, the damages will be the difference between the freights of

the original and substituted ships, giving credit for any profit on the

increased amount of cargo carried in the latter {Mitchell v. Kcihl, 1862,

2 F. & F. 709). Substituted freights go to reduce the amount of

damages due to the shipowner on a default by the charterer to supply a
cargo, and if they are equal to what would have been earned clear of

expenses under the charter-party, they may extinguish the damages
altogether {Staniforth v. Lyall, 1830, 7 Bing. 169; 33 R. E. 420); but
benefits indirectly derived by the shipowners individually from the

breach of contract (as owners of another ship) and collateral to the

contract, are not taken account of as reducing the charterer's liability

to them jointly (see Jehsen v. E. & W. India Dock Co., 1875, L. R. 10

C. P. 300). Similarly, where goods put on board a ship were burnt, and
as the charterers refused to fill up the ship with other cargo, the ship-

owners did so, it was held that the charterers when sued for breach
of contract could not take advantage of the freight on the substituted

goods to reduce the damages payable by them {Aitken v. Ernsthauseny

1893, 10 T. L. R. 256).

VOL. III. 2
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The charterer is entitled to recover damages for undue delay on the

voyage, causing loss of weight of cargo {e.g. in the case of sugar) and loss

of its use, which may be compensated for by interest on its value (Carver,

724, 725), and for loss of market by late delivery where the circum-

stances admit of calculations as to the time of arrival and the probable

fluctuations of the market (Collins, M.E., Dunn v. Bucknall ; Dunn v.

Currie, [1902] 2 K. B. 614 ; 8 C. C. 33 ; and Carver, 726) ; or where both

parties know that the goods will sell at a better price if they arrive at

an earlier time than if they arrive at a later, or if they are sent for

a particular market (Mellish, J., The Parana, 1876, 1 P. D. 452 ; and
2 ibid. 118-121); but not for a loss owing to a casual fall in the market
price of the goods between the time they ought to have arrived and
that when they did arrive {ibid., The Notting Hill, 1884, 9 P. D. 105).

If the goods are lost, or delivered damaged, the damages recoverable

for them are their market value at the port of destination, and not the

price for which they have been actually sold there, for " that circum-

stance is accidental as between the shippers and shipowners," whether it

be more or less than the market value (Carver, 727 ; and see Comijania
Naviera Vasconzada v. Churchill, [1906] 1 K. B. 237). For the effects of

misdescription of the goods shipped and of the existence of rights against

third persons, see Carver, 729, 730. If any of the freight has been prepaid,

that is not taken into account, and the shipowners can only deduct the
unpaid freight from the market value of the goods {Rodocanachi v.

Milburn, 1886, 18 Q. B. D. 67, 77, Lord Esher); and if the whole freight

has been advanced and insured, persons who have bought {c.f.i.) from
the charterers can recover as part of the damages the amount of the
advanced freight for the benefit of their underwriters {Dufourcet y. Bishop,

1886, 18 Q. B. D. 373, Denman, J.; so The Thyatira, 1883, 8 P. D. 155).

If the charterer bring his action in the Admiralty Division or have it

transferred there, he will be entitled to interest on the amount of the
damages reckoned from the time that the claim arose {The Gertrude, 1888,
13 P. D. 105).

Under the Admiralty Court Act, 1861, a jurisdiction in rem as well

as inpersonam was given to the Admiralty Court over any claim by the
owner or consignee or assignee of any bill of lading of any goods carried

into any port in England or Wales in any ship for damage done to the
goods ... by breach of duty or contract on the part of the owner,
master, or crew of the ship, unless it is shown to the satisfaction of the
Court that at the time of the institution of the cause any owner or
part owner of the ship is domiciled in England or Wales (s. 6). But
the words " any claim for any breach of contract," etc., " have relation

undoubtedly to the contract in the bill of lading " {The Pieve Superiore,

1874, L.E. 5 P. C. 482, 491, Sir M. Smith); and (by this statute) "no
jurisdiction whatever is given in the case of claims arising out of charter-
parties or other agreements for the use and hire of ships " {ibid., Cargo
exArgos, 1873, L. E. 5 P. C. 134, 149); but though charterers as such
cannot sue under this Act, they can do so as owners of goods and invoke
the terms of the charter-party {The Ereza, 1902, W. N. 234, Philli-

more, J.). Whether the words will cover charter-parties or not, they do
not give jurisdiction in a case where the breach of contract is committed
before the goods are put on board {The Dannebrog, 1874, L. E. 4 Ad. & Ec.
389, Sir E. Phillimore) ; nor where the action was brought for non-
delivery of a cargo of coals on an outward voyage to a foreign port,

though a claim for wrongful delivery of the homeward cargo in England
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was admitted (Dr. Lushington in The Kasan, 1863, B. & L. 1). On the

other hand, the County Courts (having Admiralty jurisdiction) have a
jurisdiction in rem as well as in 'personam over " any claim arising out
of any agreement made in relation to the use or hire of any ship or in

relation to the carriage of goods in any ship " (County Courts Admiralty
Act, 1869, s. 2; and for examples, see The Eden, [1892] P. 67; The
County of Durham, 1891, P. 1 ; and Pngsley v. Hopkins, [1892] 2 Q. B.

184); and an action may be there maintained up to a limit of £300
against cargo for freight, demurrage, and expenses, or against the ship

for breach in not completing an agreed series of voyages {Cargo ex Argos,

1873, L. E. 5 P. C. 134; The Alina, 1880, 5 Ex. D. 227); and brokers

who have effected a charter-party may perhaps, by using the name of

the charterers, recover against the ship for their commissions {The Nuova
Raffaelina, 1871, L. E. 3 Ad. & Ec. 483) ; but a County Court has no
jurisdiction under the County Courts Admiralty Act, 1869, to take
cognizance of a claim against a colliery company arising out of a colliery

guarantee annexed to a charter-party {The Zeus, 1888, 13 P. D. 198.

See Williams and Bruce, ch. 14). Under the Admiralty Court Act,

1861, no maritime lien {q.v.) is given (Williams and Bruce, 1902, 3rd
ed., ch. 5) ; and the ship can be proceeded against in rem only, it seems,

if her owners (whether real or pro hac vice only) would be personally

liable for the claim {The Tasmania, 1888, 13 P. D. 110; and see the

County Courts Admiralty Act, 1869, s. 21, and The City of Agra, 1898,

P. 198) ; but in an action for short delivery on a bill of lading the Court
was held to have jurisdiction in rem against the ship, though the master,

who was a part owner, might be the only owner personally liable

{The Emilien Marie, 1875, 32 L. T. 435).

[Abbott, Shipping (14th), 1901 ; Carver, Carriage hy Sea (4th),

1905; Leggett, Charter-Parties (1880); Scrutton, Charter-Parties {^ih),

1904.]

Chastisement.—No chastisement is legal unless it is given
under authority of a competent Court or by a person having some
recognised punitive authority over the person chastised. Chastisement,
if incidental and necessary to the defence of self or others or of property,

is excused.

1. Flogging or whipping was an ordinary common-law punishment
for misdemeanor. It has not been abolished by statute, but is not now
imposed as a sentence except on express statutory authority. See
Whipping.

2. There is a tradition, supported by some dicta, that a husband may
chastise his wife with a rod not thicker than his little finger. It seems
to have originated in inveterate ancient and modern practice ; but, like

all other forcible modes of exercising marital authority, is now recognised
as illegal {B. v. Jackson, [1891] 1 Q. B. 671); and where husbands are

convicted of aggravated assault on their wives it is cruelty, justifying a
judicial separation or a separation order under the Summary Jurisdiction
Married Women Act, 1895, 58 & 59 Vict. c. 39.

3. It seems to have been legal at common law to chastise servants,

whether bond or free (see Maivgridges Case, 1706, 16 St. Tri. 57); and in
an unrepealed Act of 1541 (33 Hen. viii. c. 12, ss. 6, 12) special excep-
tion from the penalties of the Act is given to noblemen and others who
happen to strike their servants within a royal palace or residence with
hand or fist, or any small staff or stick, for correction and punishment for
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any offence. But it is not safe to presume that the rule of the common
law is still in force as to adult servants, whom the master can discharge

for neglect of their duties.

Masters may apparently still chastise apprentices for negligence or

disobedience, provided that the chastisement is moderate and given by

the master himself (Coomhe's Case, 1613, 9 Co. liep. 7Qa; Halhocll v.

Counst'll, 1878, 38 L. T. 176). But if they maliciously do bodily harm
to apprentices or servants, or ill-treat them, they are subject to the

penalties of 24 & 25 Vict. c. 100, s. 26 ; and, if the injured person is.

under sixteen, to those of the Prevention of Cruelty to Children Act,

1904.

4. Parents and guardians, or persons in loco parentis, are entitled,

notwithstanding the Prevention of Cruelty to Children Act, 1904

(4 Edw. VII. c. 15), to chastise children with moderation (see sec. 28).

The occasion must be sufficient, and the implement and punishment must

be of a kind suited to the misdeed for which the correction is inflicted

and the age of the child, otherwise the assault cannot be justified. See

Battery. And it is not uncommon for a Court to discharge a child

charged with an offence, on condition that the parent whips it or lets a
police officer whip it {R. v. Hoylcy, 1860, 2 F. & P. 202).

5. Schoolmasters and teachers are entitled to chastise their pupils

while under their care and discipline to the same extent as parents, whose
delegated authority they are often said to exercise {Cleary v. Booth, [1893]

1 Q. B. 465). This right is recognised and saved by the Prevention of

Cruelty to Children Act, 1904 (4 Edw. vii. c. 15), s. 28. In the case of

public elementary schools the authority of the master is subject to the

regvilations of the local education authority and the Board of Education.

The poor law authorities, and managers of reformatories and indus-

trial schools have the same power as a parent with respect to punishment,,

subject to the regulations of the Home Office and the Local Government
Board.

7. The master of a ship may inflict reasonable corporal punishment
on a seaman for disobedience to reasonable and lawful commands, or for

disorderly, riotous and insolent conduct while the ship is at sea, or in a.

foreign port or river {The Ayincourt, 1824, 1 Hag. Adm. 271 ; Lamb v.

Burnett, 1831, 1 Comp. & J. 291). The punishment, unless the urgency
of the case requires it, must be after due inquiry, and must be entered
in the ship's log (57 & 58 Vict. c. 60, s. 228), and, it is submitted, cannot
be justified where it is possible to proceed under the discipline sections

of the Merchant Shipping Act, 1894 (57 & 58 Vict. c. 60, ss. 220-238).

In all these cases (3 to 7), if death results from the chastisement,

the parent, etc., is guilty of murder or manslaughter if the chastisement
is immoderate {Maiogridge's Case, 1706, J. Kelyng, 119; 16 St. Tri. 57;
R. V. Conde, 10 Cox, 547; R, v. Leggett, 8 C. & P. 191).

8. It is said that churchwardens and other church officers are

entitled to whip little boys who play in church. In old-fashioned places

they still do so, but the legality of their action is questionable. See
Battery.

9. Peace officers have no legal authority to chastise any one except
under sentence of a judicial authority. In some districts they are armed
with canes or sticks for the benefit of the local youth ; but their use of
these instruments for chastisement, if beneficial, is not legal.

[For authorities, see Bacon, Ahr., tits. " Baron et Feme," F, " Master
and Servant," N; 1 Hale, P. C. 453,474; Hawk., P. C, bk. i. c. 29, s. 5;.
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c. 60, s. 24; Fost. Crown Law, 262; Arch., Cr. PL (23rd ed.), 795, 837;
Macdonell on blaster and Servant, 32, 33 ; Kay on Shipmasters and
Seamen, 2nd ed., s. 542 ; Eversley, Domestic Relations, 2nd ed., 169, 460,

846, 860.]

Chattels.—In modern law a man's chattels are equivalent to

his personal estate (see Personal Property), that is to say, to the

property which would devolve, in case of his death, on his executor or

administrator virtide officii {Tilley v. Simpson, 2 T. E. 659?i.). The word
chattel has the same origin as the word cattle, the early form of each being

catel, an adoption of the old Northern French catel, derived from the Latin

capitale, that is, capital, or principal stock or property {Neio English

Dictionary (Murray), s.v. " Cattel " and " Chattel "). In mediaeval Latin

the word appears as catallum (Du Cange, Gloss., s.v) ; and in the twelfth

and thirteenth centuries catalla seems to have been used in England
to describe a man's saleable property—the property of which he could

dispose by will, and which was primarily applicable to the discharge of

his debts. Such chattels then principally consisted of moveable and
self-moving things, as vessels of gold or silver, precious stones, arms,

implements of agriculture, horses, sheep, and oxen (Dial, de Scaccario,

II. xiv.. Bract, fo. QOb). Cattle especially were the typical chattels of

mediiieval law (see Pollock and Maitland, Hist. Eng. Laiu, ii. 149) ; and
so what was originally most characteristic of chattels was their mobility.

But in those same early days there were certain interests in land which
were particularly employed as an investment of capital, and were
peculiarly exempt from any of the restrictions generally imposed by the

early law upon the alienation of land ; and in the course of the thirteenth

century these things also came to be reckoned among chattels (see

Pollock and Maitland, Hist. Eng. Laiv, ii. 115-117). These interests,

at the common law, were wardships and terms of years. A wardship

was the name for the interest which a lord had in the body and lands

of the infant heir of his tenant by knight's service ; and this, together

with the right of giving the ward in marriage, was especially regarded

as a saleable thing and a source of profit to the lord. The like interest

of a guardian in socage {q.v.) was also called a wardship; but such

guardians were by Stat. 52 Hen. in. c. 17, made strictly accountable to

their wards for their dealings with the wardship. A term is the interest

of one to whom land is given to hold for a certain period of time (Bract,

fo. 27a, 207a).

In the early times of which we are speaking chattels, as a species of

property, were contrasted with tenements {q.v.), meaning especially in

this context free tenements or freeholdings of land; and as chattels

were principally moveable goods, this contrast was made as coincident

with the division of the property generally into moveable and immove-
able things, the anomalous chattel interests in land being for this

purpose disregarded (Glanv. x. 6, Stat. 12 Edw. i. c. 8, 10). This

contrast gave rise to a leading distinction in English law, the classifica-

tion of property as lands, tenements, and hereditaments on the one hand,

and goods and chattels on the other, goods being a synonym for chattels

(Co. Lit. 1185). These two classes of property were separated not only

by their physical attributes of immobility or mobility, but also by a

difference in their legal treatment as regards (1) the remedies for

dispossession, (2) succession after death, and (3) alienation for debt,

and in later times as regards (4) the mode of alienation inter vivos. In
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the case of wrongful dispossession of land, the law awarded specific

restitution; which is the reason why lands, tenements, and heredita-

ments become in modern times identified with real estate or real

property, lands having been originally recoverable by real actions, and

the word real having in this context the sense of capability of specific

restitution. In civil actions to recover goods, however, the common law

gave no process attaching the goods themselves, and the dispossessed

owner had no certainty of obtaining anything but the value of the

goods as damages. Hence goods and chattels became afterwards known
as personal property ; as actions for damages were personal actions.

As to succession after death, lands, tenements, and hereditaments (which

expression primd facie denoted freeholds only) were not, as a rule,

devisable by will at common law, and thus inevitably descended on the

tenant's death to his heir, that is, his nearest blood-relation ascertained

by rules, of which the most prominent preferred males to females in the

same degree of relationship, and of males equally near selected the

eldest alone. But chattels were always devisable by will at common
law ; although in early times a man could not will away more than a

reasonable part of his goods if he left a wife or child—a restriction

abolished in modern English law. And where a man left a will, the

whole of the chattels devolved, in and after Edward the First's reign, on
the persons whom he had appointed to be the executors of his will, and
were by them applicable first in payment of his debts, and then accord-

ing to the testator's lawful dispositions thereof. In the case of intestacy,

all chattels devolved upon the administrator (appointed at first by the
ordinary under Stat. 31 Edw. in. c. 11, afterwards by the Court of

Probate, and now by the High Court in the Probate Division), in whose
hands they were likewise applicable in payment of debts, the surplus

being divisible, after the Statute of Distributions (22 & 23 Car. ii. c. 10),

between the widow and children or next-of-kin of the deceased accord-

ing to rules, by which all persons, whether male or female, standing in

the same degree of relationship, share equally. Succession to chattels

after death is further distinguished from the succession to lands in that

the former is governed by the law of the place where the deceased
owner was domiciled, the latter by the law of the place where the land
is situate. So that if a domiciled Scotsman or Frenchman die leaving

chattels and lands in this country, the succession to his chattels personal

will be regulated by the law of Scotland or France, while his lands
(including leaseholds) will devolve according to English law. Chattels,

too, were not only subject to their owner's debts after his death ; they
were also always liable to be seized to satisfy debts, for which judgment
had been obtained in his lifetime. An equal liability was not imposed
on lands until the early part of the present century (by Stats. 3 & 4 Will.

IV. c. 104; 1 & 2 Vict. c. 110); although lands had long been partially

subject to the claims of creditors. As regards alienation inter vivos, it

seems that, according to the early common law, the same manner of

alienation prevailed for chattels as for lands, delivery of possession

being essential in either case. But in this particular the law for goods
gradually diverged from the law governing lands. And at the present
day, while for lands the common-law necessity for delivery of possession
has been superseded by the requirement of a deed (under Stat. 8 & 9

Vict. c. 106), tangible moveable goods (which originally were the bulk
of chattels) are alienable between living persons in four ways. Of these
two retain and two have become free from the requisite of delivery.
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The former are (1) by gift, and (2) by loan of things to be consumed
or spent, as of wine or money ; the latter are (3) by deed, and (4) by
sale.

The chattel interests in land above described having increased in

number and importance, chattels were classified, in and after the
fifteenth century, as being chattels real or personal. The name of

chattels real was given to those interests in land which were devisable

by will and would pass on death to the executor or administrator. The
word real in this context also appears to have the sense of capability

of specific restitution ; as, if the owners of such interests were ousted,

they had special remedies by which they could recover possession. The
term chattels personal was applied to the moveable goods which formed
the original class of chattels, chiefly because they were recoverable by
personal actions (see Lit. ss. 281, 319-324, 365, 740; Co. Lit. 1186, 351,

388a).

The following things are or were chattels real: (1) A wardship; (2)

a term of years
; (3) an estate by elegit, which is the interest of one

who has taken his judgment debtor's lands in execution under the writ

of elegit given by Stat. 13 Edw. I. c. 18, and holds them till his debt is

satisfied out of the profits; (4) a next presentation severed from the

advowson {q.v.), the church being full (see Rennell v. Lincoln, 1827,

7 Barn. & Cress. 113); (5) an estate by statute merchant {q-v.)', and

(6) an estate by statute staple {q.v.). The two last no longer exist.

Chattels personal are divided in law into choses in possession {q.v.)

and choses in action {q.v.). The former comprise the ancient class

of chattels— tangible moveable goods ; the latter originally denoted
rights of action specially regarded with reference to the fruits of the

action, that is, the things recoverable therein, these being, in personal

actions, debt, damages, and the like. But in modern times the term
chose in action has acquired an extended meaning, and has been applied

to several forms of property (of an incorporeal nature) unknown to the

old common law, as stocks, shares, debentures, and even copyright.

(The authorities for this article are collected in Williams on Eeal

Twpcrty, Intro. Ch. and Pt. i. Ch. i., 20th ed. ; Williams on Personal

Property, Intro. Ch., Pt. i. Ch. ii., and Pt. iii. Chs. iii. and iv., 16th ed.)

Cheap Trains.—Under the Railway Regulation Act, 1844,

railway companies were bound to run one cheap train daily each way
at fares not exceeding a penny a mile, the cheap trains thus established

being popularly known as " parliamentary trains." The provisions of

the Act of 1844 were, however, superseded and repealed by the Cheap
Trains Act, 1883, which is now the governing statute upon the sub-

ject. That Act abolished railway passenger duty in the case of fares

which for a single journey do not exceed the rate of a penny a mile,

and modified the duty payable on other fares in urban districts.

Further, it invested the Board of Trade with power to compel railway

companies to provide adequate accommodation for third-class passengers,

and also trains for the benefit of the working classes. Where the Board
of Trade have reason to believe either that on a particular railway or

system forming a continuous means of communication a due and sufficient

proportion of the accommodation provided is not applicable for passengers

travelling at fares not exceeding the rate of a penny a mile, i.e. third-

class passengers, or that proper and sufficient workmen's trains are not
provided for workmen going to and returning from their work at such
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fares and at such times between 6 p.m. and 8 a.m. as appear to the Board

to be reasonable, they may make such inquiry as they think necessary, or

they may, if required by any railway company concerned, refer the matter

for the decision of the Railway Connnissioners (sec. 3 of the Act, and

In re London Reform Union v. Great Eastern Ely. Co., 1899, 10 Rail, and

Can. Cas. 280). If the result of such an inquiry shows insufficient third-

class accommodation or workmen's trains, the company concerned may
be ordered to provide the same ; and in the event of a company failing

to comply with such an order, it is provided that the Board of Trade

shall certify such failure to the Commissioners of Inland Revenue, and

after the date of such certificate the company loses the benefit of the

Act with regard to the remission of railway passenger duty. A right

of appeal is given to a railway company from any order of the Board of

Trade requiring the provision of additional third-class accommodation

or workmen's trains, to the Railway Commissioners.

As under the Act railway companies obtain a partial remission

of passenger duty on certain conditions, one of which is the running of

workmen's trains, the question whether there is a remunerative profit

from the fares by such trains is not a matter which the Court will

consider {In re London Reform Union v. The Great Northern and North

London Rly. Cos., 1899, 10 Rail, and Can. Cas. 293).

Where two railway companies maintain a through passenger service

between their systems by agreement with each other, but have no

statutory running powers over each other's lines, the Commissioners
have jurisdiction to order a proper service of workmen's trains to be

provided for that through service (ibid.).

The Commissioners will not order an improved service for a district

in advance of requirements, the requirement must be existing and not

prospective (ibid.), and there must be a reasonable number of persons

requiring the convenience (In re The Faiocett Association and L. B. &
S. C Rly. Co., 1899, 10 Rail, and Can. Cas. 299). "Workmen" does not

mean manual labourers only (ibid).

The Act makes provision also in respect of the fares to be charged

by railway companies for the conveyance of His Majesty's forces, or of

the police force, when travelling on the public service. On the produc-

tion of a route duly signed by the proper authority for the conveyance
of these forces, railway companies are bound to provide the necessary

accommodation on such terms as may be agreed upon by the authorities

and the railway companies ; or if no terms are agreed upon, the fares,

if the number of persons to be conveyed is less than one hundred and
fifty, are not to exceed three-fourths of the ordinary single journey fares,

and if the number exceeds one hundred and fifty the fares are to be
three-fourths of the ordinary fares for the first one hundred and fifty,

and for the numbers in excess of one hundred and fifty, one-half fares

are to be charged.

Cheat or Cheating*.—These terms are the early equivalents
of what is now in law more usually described as fraud.

1. The civil remedy for any cheat, whether public or private, is by
action of deceit, or to rescind the contract or bargain, or to recover the
property, obtained by the cheat. See Fraud.

2. (a) Conspiracy to cheat or defraud is an indictable misdemeanor,
whether the cheating is public or private (see R. v. Wheatley, 1761,
2 Burr. 1125). It is punishable by imprisonment, with or without hard
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labour and (or) fine (14 & 15 Vict. c. 100, s. 29); and is triable at

Quarter Sessions (5 & 6 Vict. c. 38, s. 1). See Conspiracy.

(b) A public cheat is an indictable misdemeanor, punishable in the

same way as conspiracy to cheat and defraud (14 & 15 Vict. c. 100,

s. 29). There is some controversy among the text-writers as to the true

definition of a common-law cheat from the point of view of criminal

justice (cp. Hawk, P. C, bk. i. c. 71, s. 8 ; 2 East, P. C, c. 18 ; Euss. on

Crimes, 6th ed., 454, 461 ; Arch. Cr. FL, 23rd ed., 619), and as to the

limit to be placed on the criminal liability, by reason of the doctrine of

caveat emptor (q.v.). But, on the balance of the authorities, a public

cheat seems to be a successful resort to some illegal and deceitful or

fraudulent device (other than a mere falsehood), either (1) to defeat the

course of public justice, or (2) to induce the owner of money, goods, or

chattels to part with his ownership, and not merely his possession, in

them, to his prejudice. Where the possession only is meant to be parted

with, the criminal offence in such a case is, if anything, larceny by a

trick. A clieat is different from forgery at common law, in that the

latter offence does not need proof of any prejudice (Ward's Case, 1726,

2 Stra. 747 ; and see B. v. Hamilton, 1901, 1 K. B. 740).

In Eussell on Crimes, 6th ed., vol. ii. pp. 454-466, many offences are

classed under the head cheats, which can equally well be put under

other heads of law. These under 1 above would fall vmder offences

against the administration of justice. They include personation of a

judicial officer, or of another person, whether in a Court of justice, or

before a ministerial officer. Fabrication of evidence for use in an

arbitration has been held an offence of this kind (B. v. Vreones, [1891]

1 Q. B. 360). Personation of Bail {q.v.) is now a felony; personation

involving taking an oath is punished as Perjury {q.v.) ; and personation

of a judge, or rendering false accounts, fall properly under Official Mis-

conduct {q.v.). Of those under the second head, obtaining money, etc.,

by a cheat, comes near to, but is not the same as, the statutory offence

of obtaining money by false pretences (Larceny Act, 1861, ss. 88-70),

inasmuch as the statutory offence can be committed by a successful lie,

but the common-law offence requires something more {e.g. the fraudulent

use of a device or token to give colour and credit to the concomitant

falsehood, whether acted or spoken {B. v. Wheatley, 1761, 2 Burr. 1125

;

B. V. Lara, 1796, 6 T. E. 565; B. v. Vreones, [1891] 1 Q. B. 360). See

False Pretences.

The common-law offence is therefore now included in an indictment

only when the pretences to be proved do not fall within the statute, and

the devices proveable fall within the common-law definition. Cheating

at play, which was a common-law cheat, is now punishable as obtaining

money by (cheating or) false pretences (8 & 9 Vict. c. 109, s. 17 ; B. v.

Hudson, 1860, 29 L. J. M. C. 145). Selling as the work of an artist a

picture known not to be his, and bearing a forgery of his signature, has

been held to be a common-law cheat {B. v. Closs, 1857, 27 L. J. M. C. 54),

but also falls within the definition of obtaining under false pretences

within sec. 88 of the Larceny Act, 1861; and the Merchandise Marks
Act, 1887, 51 & 52 Vict. c. 28 (see Trade Marks); and the Fine Arts

Copyright Act, 1862, 25 & 26 Vict. c. m, s. 7 (see Copyright).

The deliberate sale of unwholesome food is included in Eussell

on Crimes with common-law cheats {Treeves Case, 1796, 2 East, P. C.

821; B. V. Dixon, 1814, 4 Camp. 12; 3 M. & S. 11). But the offence

should be classed rather under the head Nuisance {q.v.). Liability to
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prosecution for the offence as a connnon-law misdemeanor is preserved

by the Sale of Food and Drugs Act, 1875, 38 & 39 Vict. c. 35, s. 28
;

and the Public Health Acts, 38 & 39 Vict. c. 55, ss. 116, 119, 341 ; and
54 & 55 Vict. c. 76, ss. 47, 138, London.

Deliberate sale by false weights, measures, or tokens, and applying

false tokens or trade descriptions (1 East, P. C. 194), are also said to

be common-law cheats, but are now dealt with usually, though not

exclusively, under the Weights and Measures Acts, and the Merchandise
Marks Acts {q.v.).

Chem ica 1 Manure.—The manufacture of chemical manures
is liable to cause a nuisance {q.v.). It can therefore only be carried on
subject to the statutory restrictions affecting offensive trades (see

Offensive Trades), or those contained in the Alkali Acts (see Chemical
Process). Chemical manure works are specifically included in the

schedule to the Alkali, etc.. Works Ptegulation Act, 1906.

The fraudulent sale of adulterated manures has been dealt with by
the Fertilisers and Feeding Stuffs Act, 1906, 6 Edw. vii. c. 27. Every
person who sells, for use as a fertiliser of the soil, not less than a half-

hundredweight of any article manufactured in the United Kingdom or

imported from abroad, must give the purchaser an invoice, which is to

be deemed a warranty. It must state the name of the article, and
whether it is artificially compounded or not, and must give the minimum
percentage of the nitrogen, soluble and insoluble phosphates and potash

it contains (s. 1).

If he fails to give such invoice, or causes or permits it to be false

in any material particular, he is liable to a substantial fine unless he
did not know and could not with reasonable care have ascertained that

the invoice or description was false, or that he purchased the article

with a written invoice or warranty from a person in the United
Kingdom. As to the sufficiency of a general warranty relating to

goods not yet in existence, such as " I guarantee that the milk supplied

by me to Mr. S. is perfectly pure and with all its cream as the cow
gives it," see Watts v. Stevens, [1906] 2 K. B. 323; not following Elliot

V. Pilcher, [1901] 2 K. B. 817 (s. 6). Any prosecution under sec. 6

needs the consent of the Board of Agriculture. The Board of

Agriculture is to appoint a chief analyst, and every County Council
is to appoint a district analyst (s. 2). Every purchaser is entitled to

have his purchase analysed by the district analyst, and to receive

from him a certificate of the result of his analysis ; but if either seller

or purchaser objects to this certificate, a sample may be submitted
to the chief analyst. The certificate of either analyst is sufficient

evidence of the facts therein stated, unless the defendant or person
charged requires that the analyst be called as a witness (s. 3). Prosecu-
tions for offences may be instituted by {a) the person aggrieved, (h) a
county or borough council, or (c) any board or association authorised in

that behalf by the Board of Agriculture. There is a right of appeal
from magistrates to Quarter Sessions {q.v.) (s. 9).

It is not necessary to comply with the provisions of the Act of

1893, which is practically incorporated in the Act of 1906, with
respect to the taking of samples for analysis of the article sold as a

condition precedent to taking proceedings {Korten v. West Sussex County
Council, 1903, 67 J. P. 167; 72 L. J. K. B. 514). Nor in order to

constitute the offence under sec. 6 of the Act (sec. 3 (1) (&) of the Act
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of 1893) of permitting an invoice or description of the article sold to be
false in a material particular to the prejudice of the purchaser is it

necessary to prove guilty knowledge {Laird v. Dohell, [1906] 1 K. B.

131).

See also Adulteration; Eertilisers and Feeding Stuffs Act,
1906.

Chetnical Process-—See also Alkali Works. Chemical
works frequently cause nuisances, from the smells or vapours produced
in the process of manufacture. As such, they may come within the

purview of the common law as to nuisances (see Nuisance), or of the

legislation regulating offensive trades (see Offensive Trades). Special

legislation has, moreover, been from time to time passed for the purpose
of controlling works from which noxious vapours are or may be evolved.

The law has recently been considerably altered, and previous legislation

has been amended and consolidated in the Alkali Works, etc., Kegulation

Act, 1906, 6 Edw. vii. c. 14, which comes into force on January 1, 1907.

Under the Act the Local Government Board have large powers of

regulating and supervising chemical processes carried on commercially.

The works affected are—(1) alkali works, i.e. works in which muriatic acid

gas is evolved; (2) sulphuric acid works, i.e. works (not being alkali works)
in which the manufacture of sulphuric acid is carried on—these, however,
do not include works in which the acid is produced in the process of

extracting copper or other metals from ore; (3) other works, a list of

which is given in the schedules to the Act—they may be described

generally as works from which vapours of sulphur, nitric acid, chlorine,

or coal-gas liquor may come, or where chemical manures are made
; (4)

salt works, in which the extraction of salt from brine is carried on,

and cement works, in which aluminous deposits are treated for the

purpose of making cement; (5) white lead and other works, liable to

injure the workpeople employed rather than the general public, which
are regulated under the Factory Acts.

No works coming under any of the first three headings may be
carried on unless registered in a register containing the particulars

prescribed by the Local Government Board from time to time. The
registration must be renewed annually, the certificates running from
1st April in each year. All works must be certified before any manu-
facture or process is commenced in them, and shall not be registered

unless furnished with such appliances as are necessary in order to enable

the work to be carried on in accordance with such of the requirements
of the Act as apply to that work (sec. 9 (5)). The Local Government
Board may dispense with the above-mentioned condition in the case of

works erected before the commencement of the Act, which were not

previously required to be registered {ibid.).

To secure compliance with the Act, the Local Government Board
appoint inspectors (s. 10). They are empowered at all reasonable times

during the day or night to enter and inspect any work, to which, in the

opinion of the Local Government Board, this Act applies (s. 12 (1) {a)),

examine any process causing the evolution of any noxious or offensive

gas, and any apparatus for condensing it or preventing its discharge into

the atmosphere, and generally to inquire into all matters and processes

which seem necessary or proper for the execution of their duties

{ibid, {d) {e)). An additional inspector may be appointed on the request

of a sanitary authority, if the latter undertakes to contribute to his salary
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(sec. 14). Fines (other than those recovered summarily, i.e. fines paid

on conviction for obstructing an inspector in the execution of his duty)

for offences under the Act are recoverable by action in the County Court,

from which there is an appeal to the High Court, such action to be brought

by the inspector within three months after the commission of the offence,

except as to contravention of the provisions of the Act with regard to

registration of works (s. 17). The owner is liable to pay the fine, unless

he proves that he has used due diligence to comply with and enforce

execution of the Act, and that the offence was committed by some agent,

servant, or workman without his knowledge, consent, or connivance ; in

which case proceedings may be taken against such person (s. 20). A
sanitary authority may complain to the Local Government Board of any
contravention of the Act causing a nuisance to any of the inhabitants of

their district (s. 22). No special remedy or means of putting the Act
in force is given to an aggrieved individual. He can, of course, inform

the inspector of anything he deems wrong. See also Chimney.
The owner of an alkali works or scheduled works may, with the

sanction of the Local Government Board, make special rules for the

guidance of workmen employed (a) in any process causing the evolution

of any noxious or offensive gas, or (h) to attend to any apparatus for

condensing such gas, or preventing its discharge, or rendering it harmless

and inoffensive when discharged; and may annex fines to any violation of

such rules. Such fines may be recovered summarily before magistrates

(s. 15).

The special conditions for working vary with the different classes of

works.

I. Alkali works must be carried on so as to secure the condensation

of 95 per cent, of the muriatic gas evolved, and further, strictly to limit

the proportion of gas in the vapour or air which escapes into the atmo-
sphere (s. 1). The owner of such works must in addition use the best

practicable means of preventing the discharge, or for rendering harmless
and inoffensive all noxious or offensive gases evolved in such works (s. 2).

The acid or other substance capable of liberating sulphuretted hydrogen
must not be allowed to come into contact with alkali waste or the

drainage therefrom, so as to cause a nuisance. Alkali waste may not
be deposited or discharged anywhere without the best practicable

means being used for effectually preventing any nuisance arising

therefrom (s. 3).

II. Sulphuric acid works are to be carried on in such a manner
as to secure the condensation of the acid gases of sulphur and nitrogen

evolved in the process of the manufacture of sulphuric acid, so that not
more than the prescribed proportion of acid gas can escape into the

atmosphere (s. 6).

III. In tlie case of any of the scheduled works, the owner must use
the best practicable means for preventing the discharge into the atmo-
sphere of all noxious or offensive gases evolved in the works, or for

rendering such gases harmless and inoffensive when discharged (s. 7).

Heavy penalties may be imposed for breaches of the above provisions,

increasing in amount after the first conviction. A penalty of £5 for

each day during which an offence continues may also be imposed in

some cases. See as to continuing penalties {R. v. Waterliouse, 1872,
L. R. 7 Q. B. 545).

IV. In case of salt works and cement works, the Local Government
Board may, by provisional order, from time to time require the owners
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to adopt means for preventing or limiting the discharge or escape into

the atmosphere of noxious or offensive gases; and may impose fines

for breaches of their orders. Other provisions of the Act relating to

scheduled works may also be applied to these works (s. 8). Works in

which salt is produced by refining rock-salt are not considered to be
salt works for this purpose; the works affected are only those where
the salt is dissolved at the place of deposit, and treated as brine

(Sched. 1.).

Y. Chemical works come under the definition of factories or work-
shops, as those terms are defined in the Factory Acts (see Factories
AND Workshops). The provisions of those Acts, for the protection of

the workpeople employed, accordingly apply. The more important,

which seem to require special notice here, are—(1) That in any work
where any process is carried out by wdiich any gas, vapour, or other

impurity is generated and inhaled by the workers to an injurious extent,

a factory inspector may direct a fan or other mechanical means for

preventing such inhalation to be provided (Factory and Workshops Act,

1 Edw. vil. c. 22, s. 74). Evidence of actual injury to health is not

necessary, it is sufficient if such a condition of things exists as must
necessarily be injurious to the health in the long run {Hoare v. Ritchie,

[1901] 1 Q. B. 434). (2) Where the Home Secretary certifies that any
process is dangerous or injurious to health, the adoption of special

rules or regulations to meet the necessities of the case may be required

(1 Edw. VII. c. 22, s. 73 (4)). Such rules may prohibit or limit the

employment of any particular class of persons

—

e.g. women—in any
process so certified to be dangerous {ibid. s. 77). (Special rules have
under these powers been issued with reference to many chemical works
and processes, such as white lead and arsenic, chemical works, the manu-
facture of red orange or yellow lead, etc. (see Eedgrave, Factory Acts,

1904 ed., pp. 247 et seq.).) (3) Where a workman is suffering from lead,

phosphorus, or arsenical poisoning, or any other disease occurring in a

factory or workshop which the Home Secretary may include in the list,

the medical practitioner attending the case must certify the fact to the

chief inspector of factories, so that the matter may, if necessary, be fully

inquired into (3 Edw. vii. c. 22, s. 73 (1)). (4) Where lead, arsenic, or

any other poisonous substance is used, suitable washing conveniences

must be provided for the use of the persons employed in any depart-

ment where such substances are used (ibid. s. 75). (5) Children,

young persons, and women may not take their meals or remain during

meal times in a factory or workshop in which chemicals or artificial

manures are manufactured, except in a room used solely for meals
(ibid. s. 78).

Local sanitary authorities are obliged to provide such sewers as may
be necessary for effectually draining their districts (38 & 39 Vict. c. 55,

s. 15), and must give facilities for enabling manufacturers to carry into

the sewers liquids proceeding from their factories or manufacturing
processes: provided that the liquid is not of such a nature as pre-

judicially to affect (ci) the sewers, or (b) the disposal of the sewage
matter conveyed along such sewers by sale, application to land, or

otherwise, or (c) is not injurious, in a sanitary point of view, from its

temperature or otherwise (39 & 40 Vict. c. 75, s. 7). If substances are

discharged by separate drains into a sewer, which separately are innocu-

ous but cause a nuisance when combined, they would come within the

proviso, and so ought not to be sent into an ordinary sewer (St. Helens
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Chemical Co. v. >S'^. Helens Mayor, 1876, 1 Ex. D. 196). Acid produced

in chemical works is pretty sure to cause a nuisance, if it becomes
mixed with other substances, and accordingly must not go into the

general sewers. The owner of such works may, however, require the

sanitary authority to provide and maintain, at his expense, a drain or

channel for carrying off the acid produced in such works into the sea,

or into any river or water-course into which it can be carried without

contravention of the Rivers Pollution Acts (Alkali Works Act, 1906,

s. 3 (3)). The discharge into any stream of any fresh poisonous, noxious,

or polluting liquid proceeding from any factory or manufacturing process

is prohibited (Public Health Act, 1890, ss. 16, 17), But the continued

discharge of such liquids along a channel already used or constructed

for such purpose in August 1876, is declared to be no offence, provided

the best practicable and reasonably available means are used to render

harmless the liquid so flowing or carried into the stream (see Fitzgerald

on Rivers Pollution, 1902 ed.). The fact, however, that chemical refuse

was already discharged into a channel would not necessarily authorise

the construction of a fresh drain connecting with that channel and so

increasing the quantity of refuse finding its way into a stream (see

St. Helens Smelting Co. v. Tiffing, 1865, 11 H. L. 642; 11 E. R. 1483;
A.-C V. Leeds Corporation, 1870, L. E. 5 Ch. 583). The right therefore

of an owner of chemical works to require a sanitary authority to provide

a drain to carry his refuse into a river can seldom be of any practical

use (see Passmore v. Oswaldthistle U. D. C, [1898] A. C. 396). Such
refuse can often be utilised. Where it cannot, it can rarely be lawfully

allowed to find its way into any stream or water-course. Where once

a factory drain has been lawfully connected with a sewer the local

authority may not cut off the connection on the ground that the

effluent is calculated prejudicially to affect the sewer {Eastwood v.

Honley U. D. Council, [1900] 1 Ch. 781).

ChemiS't.—Definition.—A chemist (as distinguished from an
•"'apothecary") is one who sells and prepares drugs prescribed by others;

he does not prescribe drugs himself. The Pharmacy Act, 1868, 31 & 32
Vict. c. 121, s. 3, defines "chemists" and "druggists" for the purposes
of the Act as all persons who at any time before the passing of the Act
have carried on in Great Britain the business of a chemist and druggist,

in the keeping of open shop for the compounding of the prescriptions of

duly qualified medical practitioners, also all assistants and associates

who, before the passing of the Act, shall have been duly registered

under or according to the provisions of the Pharmacy Act, 1852, 15 &
16 Vict. c. 56, or under the Act itself (Pharmacy Act, 1868) as amended
by the Pharmacy Acts Amendment Act, 1898.

Right to Trade.—There is no rule of law forbidding anyone to sell

drugs, other than drugs containing poisons, so long as he does not
describe himself as a chemist, druggist, or pharmacist, or by a similar

description. In order to obtain the right to so describe himself, or to

sell or keep an open shop for retailing, dispensing, or compounding
poisons, it is necessary for a person to obtain registration as a
"pharmaceutical chemist" (Ph. Acts, 1852, s. 12; 1868, ss. 1, 15).

But the prohibition in these sections does not apply to any legally

qualified medical practitioner who, in order to obtain his diploma, has
passed an examination in pharmacy (Ph. Act, 1869, s. 1); and it does
not extend to or interfere with the business of any legally qualified
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apothecary or member of the Koyal Society of Veterinary Surgeons dis-

pensing medicines for animals under his care (Ph. Act, 1869, s. 1) ; or to

the making of or dealing in medicines manufactured under letters-patent

{Pharmaceidical Society v. Piper, [1893] 1 Q. B. 686; Pharmaceutical

Society v. Armson, [1894] 2 Q. B. 720), or the business of dealing in

poisons wholesale; or the carrying on of the business of a deceased

pharmaceutical chemist after his death by his trustee or executor

employing a pharmaceutical or registered chemist as an assistant (Ph.

Act, 1868, s. 16). A corporation selling poisons by a duly qualified

assistant is not subject to penalties under the Acts, because upon their

construction the prohibitions above referred to apply only to " persons
"

who could be registered as chemists (Pharmaceutical Society v. London
and Provincial Supply Association, Ltd., 1880, 5 App. Cas. 857), but

the unregistered assistant of a duly registered employer who sells

poisons in the absence of his employer is so subject {Pharrtiaceutical

Society v. Wlieeldon, 1890, 24 Q. B. D. 683). But a limited company
is a " person " within the meaning of sec. 6 of the Sale of Food and
Drugs Act, 1875, which provides that "no person shall sell to the

prejudice of the purchaser any article of food or any drug which is

not of the nature, substance, or quality of the article demanded by such
purchaser {Pearks v. Ward, [1902] 2 K. B. 1). A drug containing an
infinitesimal quantity of a poison is not within the Acts {Pharmaceutical

Society v. Delve, [1894] 1 Q. B. 71). Nor does a person who acts merely
as a canvassing or commission agent and receiver of money for manu-
facturers come under sec. 15 of the Ph. Act, 1868, as in the case of

a florist who, for manufacturers, sold bottles of weed-killer containing

arsenic {Pharmaceutical Scociety v. White, [1901] 1 Q. B. 601). See also

Poison.

Registration.—The Pharmaceutical Society of Great Britain was
incorporated by charter in 1843. The charter was altered and confirmed
by the Pharmacy Act, 1852, which forbade the use of the name pharma-
ceutical chemist by persons who were not registered under it (s. 12).

The Pharmacy Act, 1868, introduced the much wider restrictions referred

to above, whereby the business of a retail chemist, as well as the name,
is practically limited to registered chemists. The Acts contain saving

clauses for the protection of persons established in business before their

dates, as chemists or as assistants (Ph. Act, 1869).

The council of the society appoint a registrar, who is required to

keep the index of pharmaceutical chemists, assistants, and student-

associates (Ph. Act, 1852, ss. 4, 5; Ph. Act, 1862, ss. 8-14; Ph. Acts
Amendment Act, 1898, s. 2). He is directed to erase the names of

persons who are dead or presumed to be dead (see Ph. Act, 1868, s. 10).

His certificate, countersigned by the president or two members of the
council, is evidence of registration or non-registration (Ph. Act, 1852,
s. 7), and so is the printed annual register (Ph. Act, 1868, s. 13).

The society examines in Latin, botany, materia medica, and in

pharmaceutical and general chemistry, but not in medicine, surgery
or midwifery, in order to determine the applicant's qualification for

registration as a pharmaceutical chemist or assistant (Ph. Act, 1852,
ss. 8, 10, as amended by Pharmacy Acts Amendment Act, 1898).
The examiners must be approved by the Privy Council, and the
examination may be modified by the by-laws of the society (Ph. Act,
1868, s. 6).

Every person who has obtained a certificate of competent skill and
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qualification from the examiners has a right to be registered (Ph. Act

1868, s. 6), and every person now and hereafter registered as alchemist

and druggist " is eligible to be elected a member of the Pharmaceutical

Society (Pharmacy Acts Amendment Act, 1898, s. 3). Apprentices and

students are eligible to be elected " student-associates " of the society

(ibid. s. 2).

The Privy Council may direct the name of any person convicted

of an ofl'ence against the Act, which in their opinion renders him
unfit to be on the register, to be erased therefrom (Pli. Act, 1868, s. 26).

See Medical Pkactitionek. A member of the medical profession, or

person practising under a medical degree or diploma, was not entitled to

be registered under the Pharmacy Act, 1852 (s. 11).

nights and Duties; Penalties.—Eegistration as a chemist and druggist

does not authorise the person registered to practise medicine or surgery,

or any branch of either (Ph. Act, 1868, s. 16), nor to prescribe drugs as

an apothecary (Apothecaries Act, 1815; The Apothecaries Co. Y.Jones,

[1893] 1 Q. B. 89 ; see Apothecary).

All registered pharmaceutical chemists, if actually practising, are

exempted from serving on juries or inquests (Juries Act, 1870, s. 9 and
Sched.).

They must compound the medicines of the British Pharmacopoeia

{q.v.) only according to its formularies (Ph. Act, 1868, s. 15), and in

dispensing poisons must comply with the regulations enacted by the

Pharmacy Act, 1868, or from time to time prescribed by the society,

with the consent of the Privy Council (Ph. Act. 1868, ss. 1, 15 ; see

sec. 17 and Poison). But the regulations do not apply to any medicine

supplied by a legally qualified medical practitioner or apothecary (Ph.

Act, 1868, s. 17) to his patient, and dispensed by any person duly

registered, provided that such medicine is distinctly labelled with the

name and address of the seller, and the ingredients are entered, with
the name and address of the person to whom the medicine is sold

or delivered, in a book kept by the seller for the purpose (Ph. Act,

1869, s. 3). The sale of a poison to a person who brings to the chemist
what purports to be a prescription for it made out by a doctor, and
what the chemist bond fide believes to be such, is within the exception
{Berry v. Henderson, 1870, L. E. 5 Q. B. 296). In that case prussic

acid and rose water was dispensed as a lotion. And the regulations do
not apply to sale for export by wholesale dealers, or sale by such dealers

to retail dealers in the ordinary course of wholesale dealing (Ph. Act,

1868, s. 17).

The person who keeps and controls the shop is liable for breaches
of the regulations as to poisons, and his name must be put upon
the bottle, etc., containing the poison, even where the chemist's part
of his business is under the charge of another person who is duly
qualified (Ph. Act, 1868, s. 17; Templeman v. Trafford, 1881, 8 Q. B. I).

397), and even though the seller be a corporation (see the judgments in

the Fhccrmaceutical Society v. London and Provincial Supply Association,

sup'd).

For the law relating to the adulteration of drugs, selling drugs not
compounded of the ingredients demanded by the purchaser, and false

warrants of and labels upon drugs, see Adulteration.
Patent Medicines.—These require an Inland Eevenue duty-stamp;

but if a retailer purchase a preparation of drugs from the manufacturers
and then bottle it, attaching a label recommending it as a cure for
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certain ills, he is not the owner within the meaning of 52 Geo. iii. c. 150,

Schedule " Special Exemptions ;
" and if the preparation at the time he

purchased it were free from duty, his label does not stamp it as a duty-

paying patent medicine {Farmer v. Glyn-Jones, [1903] 2 K. B. 6).

For the breach of the provisions of the Pharmacy Act, 1868, relating

to poisons, a penalty of £5, increasing for subsequent offences, and
summarily recoverable, is provided (s. 17). For the breach of the other

provisions referred to above there is a penalty of £5, recoverable by
action in the County Court (Ph. Act, 1868, s. 15; Ph. Act, 1852, s. 12),

to be paid as the Commissioners of the Treasury direct (Ph. Act, 1852,

s. 14). The action cannot be brought after six months from the

commission of the offence {ibid. s. 13).

It is a misdemeanor to falsify the register, or any certificate of

registration, or to obtain registration by fraud (Ph. Act, 1868, s. 14).

CheQUe.—A cheque is a bill of exchange drawn on a banker
payable on demand (Bills of Excliange Act, 1882, s. 73). The provisions

of the Act cited, except as otherwise hereafter stated, so far as they are

applicable to a bill payable on demand, apply to a cheque (s. 73). [The
mere fact that a cheque is drawn with spaces which can be utilised for

the purpose of fraudulent alteration is not any violation of duty by the

customer to his banker {Colonial Bank of Australasia v. Marshall, [1906]
A. C. 559, following ScJwlfield v. Londeshoroiigh, [1896] A. C. 514]. See
for such provisions. Bills of Exchange. The numbers below refer to

sections of the Act.

1. Presentment.—A cheque is never accepted by the banker (drawee),

and is only presented to him for payment ; but if the banker on whom
a cheque is drawn when it is presented for collection by another banker
marks it for payment, and the latter is thereby induced to pay his

customer the amount or to otherwise change his position, the former
would be bound to pay the cheque (see Robson v. Bennett, 1810, 2 Taun.

388; 11 E. E. 614; and Pollard v. Bank of England, 1871, L. E.

6 Q. B. 623, where the practice of collection by country bankers is-

stated; and Warrick v. Rogers, 1843, 5 Man. & G. 340; 63 E. E. 292,

where the clearing-house practice is stated ; see also Clearixg-House).
[Sometimes a bank nfiarks or certifies its customers' cheques. In such

a case, unless a specific usage to the contrary is proved, the only effect

is " to give the cheque additional currency by showing on the face that

it is drawn in good faith on funds sufficient to meet its payment, and by
adding to the credit of the drawer that of the bank on which it is drawn "

{per curiam in Gaden v. Newfoundland Savings Bank, [1899] A. C. 285 ;.

cf. Imperial Bank of Canada v. Bank of Hamilton, [1903] A. C. 49).]

A cheque may be presented for payment at any time before it is

barred by the Statute of Limitations (as to which see below, 11). But
where it is not presented within a reasonable time of its issue, and the
drawee, or the person on whose account it is drawn, had the right at the
time of such presentment (? when such presentment ought to have been
made) to have the cheque paid, and suffers actual damage through the
delay {e.g. by the subsequent failure of the bank), he is discharged to the

extent of such damage, i.e. to the extent to which he is a creditor of the

banker to a larger amount than he would have been had the cheque been
paid (74 (1)). What is a reasonable time is determined by the nature
of the cheque, usage, and the facts of the case (74 (2)). In general, the
cheque should be presented for payment on the next day after its receipt,

VOL. in. 3
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if it is payable at the place of its receipt, or forwarded for presentment,

if it is payable elsewhere (see Chalmers on Bills of Exchange, 6th ed.,

p. 251 ; Boddington v. Sddenker, 1833, 4 Barn. & Adol. 752 ; 38 E. E.

360 ; Fridcaux'y. Griddle, 1869, L. E. 4 Q. B. 455 ; Heywood v. Pickering,

1874, L. E. 9 Q. B. 428). For the circumstances under which present-

ment for payment is excused, see Bills of Exchange, VI. Where, under

this rule, the drawer is discharged wholly or in part, the holder of the

cheque to the extent of such discharge is substituted as creditor of the

banker (74 (3)).

A cheque is not " overdue " after its date is passed so as to affect a

holder without notice with any defect of title attaching to it {cp. Bills

OF Exchange, IV., Overdue Bill). The staleness is only a circumstance

which may be evidence of actual notice that something is wrong {London

and Connty Bank v. Groome, 1881, 8 Q. B. D. 288).

A banker's duty and authority to pay cheques are determined by
countermand of payment, or notice of the customer's death (75), or of a

receiving order having been made against the customer (Bankruptcy

Act, 1883, ss. 9 and 49). A garnishee order, although for less than the

whole of the customer's balance, justifies the banker in refusing payment
{Rogers v. Whiteley, [1892] App. Cas. 118).

2. Notice of dishonour (as to which, see Bills of Exchange, VI.)

is practically necessary to charge the drawer of a cheque only where
the banker fails, because the reason for non-payment in any other

case is almost always want of assets or a countermand of payment
{see 50 (2c)). The giving of the notice need not be deposed to in

the affidavit for judgment under Order xiv. {May v. Ghidley, [1894]
1 Q. B. 451).

3. A post-dated cheque is practically the same thing as a bill of

exchange falling due at the date marked {Foster v. Mackreth, 1867,

L. E. 2 Ex. 163 ; Chalmers, p. 34), so that a partner or agent who has

authority to draw cheques, but not bills, has no authority to draw
post-dated cheques {ibid). The drawer cannot be compelled by the

trustee in bankruptcy of the payee to stop payment of such a cheque
{Ex parte Bichdale, 1881, 19 Ch. D. 409). There is nothing to make the

post-dating cheques illegal, and whether a post-dated cheque ought to

bear an ad valorem stamp as a bill or not (see Bills of Exchange,
XIII.) after the date upon it has passed, if it bears a penny stamp it

is admissible in evidence {Royal Bank of Scotland v. Tottenham, [1894]
2 Q. B. 715).

4. Crossed Gheque.—A cheque is " crossed generally " by drawing on
its face two parallel transverse lines, with or without the words " and
company," or an abbreviation thereof; and "crossed specially" by
writing the name of a banker across its face. In either case the
words "not negotiable" may or may not be added (76). The law as

to crossed cheques was introduced by the Crossed Cheques Act, 1876,
and is now found in sees. 76 to 82 of the Bills of Exchange Act, 1882,
and in the Bills of Exchange (Crossed Cheques) Act, 1906.

The drawer or the holder of a cheque may cross it generally or
specially, if it is uncrossed, or cross it specially if it is already crossed
generally; and where a cheque is crossed, the holder may add "not
negotiable " (77). The banker to whom a cheque is crossed specially

may again cross it specially to another banker for collection, and the
banker to whom a cheque which is either uncrossed or crossed generally
is sent for collection may cross it specially to himself (77 (5) (6)).
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The crossing is a material part, and must not be obliterated or (except

as above stated) added to or altered (78).

The duty of a banker on whom a crossed cheque is drawn is to

pay it only to a banker, or if it is crossed specially, to the banker
indicated or his agent for collection. If it is crossed specially to

more than one banker (except when so crossed to a banker and his

agent for collection), he should refuse payment (79). He is liable to

the true owner for any loss such owner may suffer by payment being

otherwise made. But if the crossing is not apparent, or has been
obliterated, or added to or altered otherwise than as authorised by
the Act, and the banker pay in good faith and without negligence,

he incurs no liability (79).

[By sec. 82, " Where a banker in good faith and without negligence

receives payment for a customer of a cheque crossed generally or

specially to himself, and the customer has no title or a defective title

thereto, the banker shall not incur any liability to the true owner of

the cheque by reason only of having received such payment."
The meaning of the word "customer" in this section was much

discussed in G7^eat Western Railway Co. v. London and Coitnty Banking
Co., [1901] A. C. 414, where it was held that a bank which frequently

cashed cheques for a particular person who had no account there did not

thereby constitute him a " customer."

Sec. 82 was held to protect a banker w^ho merely collected cheques

as agent for his customer {Matthieson v. London and County Bank, 1879,

5 0. P. D. 7, a decision under the Act of 1876 ; Clarke v. London and
County Banking Co., [1897] 1 Q. B. 552, explained by Collins, M.K., in

Gordon v. London City and Midland Bank, [1902] 1 K. B. 270, S. C.

affirmed, [1903] A. C. 240) ; but where the banker credited a customer
with the amount of a crossed cheque as soon as the cheque was handed
in, and allowed him to draw against the amount so credited before the

cheque was cleared, it was held that such dealing amounted to receiving

the cheque as holders on their own account, and the banker was not

protected as one who receives payment " for a customer " {Cajjital and
Counties Bank v. Gordon, [1903] A. C. 240). In consequence of this

decision the Bills of Exchange (Crossed Cheques) Act, 1906, 6 & 7

Edw. VII. c. 17, was passed, which enacts (sec. 1), "A banker receives

payment of a crossed cheque for a customer within the meaning of sec.

52 of the Bills of Exchange Act, 1882, notwithstanding that he credits

his customer's account with the amount of the cheque before receiving

payment thereof."]

If the banker on whom a crossed cheque is drawn pays it in good
faith and without negligence as required by the Act (see above, and 79),

he is in the same position as if he had paid the true owner, and so also

is the drawer, provided the cheque had come into the payee's hands (80)
{see Payment to an Agent, below, 9).

5. Not Negotiable.—The effect of this addition to a crossed cheque is

that any taker of the cheque has not and cannot give a better title than
the person from whom he took it had (81) \G. W. Ely. v. London and County
Banking Co., [1901] A. C. 414, at 422]. Crossing a cheque to the payee's

account is not sufficient to render it not negotiable (National Bank v.

Silke, [1891] 1 Q. B. 435).

6. Banker.—[Subject to the last-mentioned statute, the character in

which a banker receives payment of a cheque is a question of fact

^{Capital and Counties Baiik v. Gordon, [1903] A. C. 244, cf. Akrokerri
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Miries v. Economic Bank, [1904] 2 K. B. 465). If he is a holder in due

course and for vahie he may sue upon it] {M'Lean v. Clydesdale Bank,

1883, 9 App. Cas. 95 ; London and County Baiik v. Groome, 1881, 8 Q. B. I).

288 [National Bank v. Silke, supra]); and if the cheque has been specially

indorsed and sent to him, although it is stolen in the post, and he has

not credited his customer with it, he can sue a wrong-doer for the pro-

ceeds of it {Kleinwort v. Comptoir UEscoinjote de Paris, [1894] 2 C^. B.

157). If he pay a cheque by mistake, he cannot revoke the payment
(Chamhers v. 3filler, 1862, 13 C. B. K S. 125 ; 32 L. J. C. P. 30), or recover

from a payee or a holder who has honestly received the money (Pollard

V. Bank of England, 1871, L. E. 6 Q. B. 623), but he can recover from a

payee who has fraudulently concealed the insolvency of the drawer from

whom the banker expected funds to recoup his payment {Martin v.

Morgan, 1819, 3 Moore, 635 ; 21 E. E. 603), or from an agent for collec-

tion who has not altered his position (as by paying over to his principal)

{Pollard V. Bank of England, supra). See further on this point, Bank-
Note ; and generally, as to a banker's position and duties, Banker and
Customer, and above, 4.

7. Dishonoured Cheque.—If a cheque is dishonoured the taker can sue

the drawer upon the consideration he gave for it {Rogers v. Lanqford,.

1833, 1 C. & M. 637; Woodland v. Fear, 1857, 7 EL & Bl. 519), unless

the transaction was a sale of the cheque for what it was worth (/.c).

8. Payment hy Cheque.—Giving and taking a cheque is presumably
payment only if the cheque is honoured {Bridges v. Garrett, 1870, L. E.

5 C. P. 451. See Accord and Satisfaction). It suspends the right of

action for the debt until the cheque has been presented and dishonoured

{Charles v. Blackivell, 1877, 2 C. P. 151), or is stopped by the debtor

before presentment {Cohen v. Hale, 1878, 3 Q. B. I). 371 ;
[Elliott v.

Crutchley, [1903] 2 K. B. 476]) (cp. Palmer v. Bramley, [1895] 2 Q. B. 405,

where it was held that a bill of exchange being given for rent, this was.

evidence of an agreement not to distrain till it fell due).

9. Payment to an Agent.—An agent who is not expressly or by the

custom of his business authorised to accept a cheque instead of cash, is.

liable to his principal for any damage caused by taking a cheque which
is dishonoured {Pap4 v. Westacott, [1894] 1 Q. B. 272). For instance, a

rent collector who thus loses the right to distrain (Z.c), or a solicitor or

agent for sale who parts with possession of the property sold, or the title-

deeds, except against cash, may incur such liability {Blumberg v. Life

Lnterest, etc.. Corporation, [1897] 1 Ch. 171, affd. [1898] 1 Ch. 27). If

payment is made by a cheque to an agent who has authority to receive

it, and he cashes the cheque and embezzles the proceeds, the payer is.

discharged {Charles v. Blackivell, 1877, 2 C. P. D. 151); so also, if the

agent's banker collects the cheque and retains the proceeds against the
agent's overdraft {Bridges v. Garrett, 1870, L. E. 5 C. P. 451). But if the
agent has no such authority

—

e.g. if he is a mere clerk, or a salesman
who sells over the counter for cash—the payer is not discharged unless,

the agent's principal receives the money {l.cc, and Key v. Brett, 1850,

5 Ex. Eep. 269).

10. Donatio Mortis Causd.—A gift mortis causd of the donor's cheque-

is void unless the cheque is cashed, or presented for payment (Bromley v.

Brunton, 1868, L. E. 6 Eq. 275
;
[Beaumont v. Beaumont, [1902] 1 Ch. 889])

during the donor's lifetime, or is negotiated for value to a third person
{Bolls V. Pearce, 1877, 5 Ch. D. 730), even though the donor's pass-book
is given with the cheque {Ln re Beak's Estate, 1872, L. E. 13 Eq. 489),,
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because death is a revocation of the authority to pay {Heivitt v. Kaye,
1868, L. R 6 Eq. 198). But such a gift of some other person's cheque
is good, though the cheque be unindorsed {Clement v. Cheeseman, 1884,

27 Ch. D. 631). The gift of a deposit note upon which there is a cheque
form, intended for use in drawing out the money deposited, may be a
good donatio mortis causd (In re Dillon, 1890, 44 Ch. D. 76), [or assign-

ment (Griffin V. Griffin, [1899] 1 Ch. 408)].

11. Limitation.—The right of action on a cheque is barred after six

years from dishonour, or when it ought to have been presented, or when
presentment was excused (In re Bethel, 1887, 34 Ch. D. 561).

12. For cases on fictitious payees, see Bills of Exchange, ante, vol.

ii. p. 203, and add Macbeth v. N. and S.-W. Bank, [1906] 2 K. B. 718,

where Vinden v. Hughes, 1905, 1 K. B. 795, was followed.

[Byles on Bills, Chalmers on Bills of Exchange, and Wills on Nego-

tiahle Instruments.]

Chester, County Palatine of.—Hugh d'Avranches
received in 1071, from the Conqueror, Chester and a large tract of

surrounding country bordering on Wales, "to hold as freely by the

sword as the King himself held the kingdom of England by the Crown."
This constituted the fief a county palatine (a palatio : as full a juris-

diction as the King has in his palace. See Brae. lib. 3, c. 8, s. 4), its

holder, the Earl of Chester, being thereby endowed with regal privileges

within the limits of his fief, subject to the overlordship of the King—

a

tenure very similar to many held by the strong French feudal nobles

under a weak sovereign. He also had his hereditary barons, who held

of him in chief. Of these there are said to have been eight who held

of their lord by the ordinary feudal tenure, with all its rights, duties

and privileges, until 1265 (the year of the death and attainder of Simon
de Montfort, the then holder of the earldom), when the fief was annexed
to the Crown, and their dignity became only titular.

The county has interest by reason of its exclusive jurisdiction, for

the earl might pardon treasons, murders, and felonies. He appointed
all judges and justices of the peace, all writs and indictments ran in his

name, as in other counties in the King's, and all offences were said to

be done against the earl's peace, and not as in other places contra pacem
domini regis (Coke, 4 Mst. 204). It is supposed that these special

privileges were originally granted owing to the wild and lawless con-

dition of the border country, and in order that the grievances of the

people might receive redress more readily.

This jurisdiction was restricted by Henry viiL, who took upon
himself the pardoning of felonies and the appointment of justices, and
provided that writs in future should run in the King's name, but tested

by the owner of the liberty (27 Hen. vin. c. 24). Further restrictions

were imposed bv Elizabeth, and eventually (1830) by 11 Geo. iv. &
1 Will. IV. c. 70, ss. 13, 14, the Court of Session, the Court of

Exchequer, the Court of the Chamberlain and Vice-Chamberlain of

the County Palatine were abolished. The King's Judges came on
assize to the county, and thus put an end to the exclusive jurisdiction.

The last trace of privilege disappeared when, by 30 & 31 Vict. c. 36, the

Castle of Chester was brought within the boundary of the city.

Authorities.—Blackstone's Commientaries, vol. i. pp. 117, 118; Selden,

tit. " Honour," 2, 5, 8 ;
" G. E. C," Complete Peerage, sub tit. " Chester;"

Cruise on Dignities, pp. 54, 55.
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Chicory.—A vegetable matter, used for admixture with or in

substitution for coffee. It is subject to a customs duty on importation

of los. 3d. per cwt. if raw or kiln-dried, or of 2d. per lb. if roasted or

ground. This duty also applies to all other vegetable matters applicable

to the uses of chicory or coffee (39 & 40 Vict. c. 35, sched.). For the

regulation of import and the collection of duties, see Customs. Under
sec. 42 of the Customs Consolidation Act, 1876, 39 & 40 Vict. c. 36,

there is a prohibition on importation of any extract essence or other

concentration of chicory, or any admixture of the same, "except in

transit, or to be warehoused for export only."

Chicory and such other vegetable matters, if grown in the United
Kingdom, are subject to an excise duty of 12s. 8d. per cwt. if raw or

kiln-dried, and so on in proportion for any greater or less quantity. The
business of a dryer or roaster of chicory is, for the purpose of ensuring

the recovery of this duty, subject to regulation by sees. 8-21 and 33 of

the Excise Act, 1860, 23 & 24 Vict. c. 113. He must make entry of the

premises on which he means to exercise his business (s. 8), and provide

a warehouse for storing the chicory when dried, where alone it may be

stored (ss. 9-12). He must give notice to the Excise of his intention to

dry chicory (s. 10), and of his intention to remove it from the kiln or

drying apparatus (s. 11), and may not remove it, from kiln to warehouse,

except subject to Excise regulations, and in the presence of an excise

officer (ss. 13-19). He must provide scales and weights and assist in

weighing it for duty (s. 16). He may not possess any dried chicory

not dried in his own kiln (s. 17), and must not roast chicory or cofi'ee

on the drying premises, except by licence granted in the case of combined
businesses existing in 1860 (s. 18). Imitati(ms of chicory are subject

to excise, and must be made up in packets and labelled in a particular

manner (41 & 42 Vict. c. 41, s. 5). The penalties for disobedience to

the Acts are provided partly by the sections imposing the particular

obligations, partly by a general provision in sec. 33 of the Act of 1860,
and are recoverable under the Inland Revenue Regulation Act, 1890,
53 & 54 Vict. c. 21. See Excise.

The sale of chicory is subject to the same general regulations as

other articles of food, and to certain special regulations with respect

to its admixture with or sale as coffee. See Adulteration ; Coffee.

Chief Clerks, Certificate of Master of.—See
Masters of Supreme Court.

Chief Commissioner of Police.—See Metropolitan
Police District.

Chief Constable.—The head officer of a county pohce force.

In the Metropolitan police force there is no officer bearing this title.

1. In boroughs which have a separate police force, the chief constable
is appointed by the watch committee of the town council (10 & 11 Vict,
c. 89, s. 6;^ 45 & 46 Vict. c. 50, ss. 190-196); but only in boroughs which
are counties in themselves does he appear to be entitled to be called
chief constable. See Police, Borough.

2. In a county (including an administrative county which has a
separate Court of Quarter Sessions or a separate county rate, and every
liberty of a county which has a separate commission of the peace, except
a borough with less than 10,000 population) he is appointed by the
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standing joint-committee of the county justices and the county council,

subject to the approval of a Secretary of State (County Police Act, 1839,

2 & 3 Vict. c. 93, ss. 4, 28; 19 & 20 Vict. c. 69, s. 1 ; Local Government
Act, 1888, 51 & 52 Vict. c. 41, s. 9). Where a county has two or more
parliamentary divisions, two chief constables may be appointed (2 &
3 Vict, c. 93, s. 4). Where desired, the same chief constable can be
appointed for two or more adjoining counties, subject to the approval of

the standing joint-committee of each county (20 Vict. c. 2, s. 2 ; 51 & 52
Vict. c. 41, s. 9). The qualifications for the office are fixed by Home
Office Eules made on April 12, 1886 (St. R & 0. Eev. (ed. 1904), vol. x.,

tit. " Police," E). The chief constable cannot hold any other office or

engage in any other employment (2 & 3 Vict. c. 93, s. 107). He is

entitled to a pension on retirement (53 & 54 Vict. c. 45, s. 12). He
can appoint a deputy, subject to the approval of the standing joint-

committee (2 & 3 Vict. c. 93, s. 7). He has within the county, and all

liberties, franchises, and detached parts thereof, all the powers and
duties of a constable within his constablewick, whether at common law
or any past or future statute (2 & 3 Vict. c. 93, ss. 8, 27 ; 3 & 4 Vict.

c. 88, s. 34; 19 & 20 Vict. c. 69, s. 6 ; 51 & 52 Vict. c. 41, ss. 9, 39 (1)),

and also the duties of attending at General and Quarter Sessions, and
making quarterly reports to the county justices of all matters which
they require, and of making monthly to the clerk of the peace a return

of the disposition and number of the constables under his orders (2 &
3 Vict. c. 93, s. 17; 3 & 4 Vict. c. 88, s. 31). These obligations are

modified by the Local Government Act, 1888, so far as the reports

relate to administrative matters transferred to county councils, or as to

the police force, which is controlled by the standing joint-committee.

But Quarter Sessions retain to the full their control over the chief con-

stable in matters relating to the peace of the county (51 & 52 Vict. c. 41,

s. 9 (3)) ; as to other duties, see Eegulations of April 12, 1886 {uhi supra).

He appoints superintendents and petty constables, subject to the

approval of a Petty Sessional Court; and may dismiss any super-

intendent or petty constable, and is subject to the lawful orders of

the standing joint-committee and the Court of Quarter Sessions, and
to the rules established for the government of the county police force

made by a Secretary of State (2 & 3 Vict. c. 93, ss. 3, 6 ; 3 & 4 Vict.

0. 88, s. 26). These powers extend to borough forces consolidated with
the county force (3 & 4 Vict. c. 88, s. 15).

He is forbidden to canvass but not to vote at a parliamentary or

municipal election (19 & 20 Vict. c. 69, s. 9 ; 22 & 23 Vict. c. 32, s. 3

;

56 & 57 Vict. c. 6). He is exempt from jury service (2 & 3 Vict.

c. 93, s. 10).

He is substituted for the now abolished high constable, for the

purpose of actions or claims against a hundred or other like district

(32 & 33 Vict. c. 47, s. 5). Carmichael, County and Borough Police Ads,
London, 1900. See Police, County.

Children.—See Cruelty to Children; Wills.

Chile.—Extradition with Chile is regulated by the Treaty of

January 26, 1897 (St. E. & 0. Eev., 1904, vol. v., "Fugitive Criminal,"

p. 48), and the British Eegulations of 1896 for Preventing Collisions at

Sea apply to Chilian ships whether within or beyond British jurisdiction

{ibid., vol. viii., " Merchant Shipping," p. 285).
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Chiltern Hundreds.—The stewardship of the Chiltern

Hundreds, that is to say of the throe hundreds of Stoke, Desborough,
and Burnhani, in the county of Buckingham, is an ancient office under
the Crown, which is kept up, as explained below, for the purpose of

enabling members of the House of Commons to vacate their seats,

though the duties and emoluments attached to it have long since

disappeared. It appears from the records of the time of Edward I.,

known as the Hundred Rolls, that these three hundreds were then in

the king's hands. They were managed by a royal steward as bailiff,

who answered for the rents and profits, and had a court leet, returns

of writs, and other privileges and profits within his bailiwick. The
steward of the Chilterns and the other Crown stewards were appointed

in the Exchequer, and eventually the right of appointment passed to

the Chancellor of the Exchequer, in his capacity of Under-Treasurer,

an office united to the Chancellorship in the time of Henry viii. At
the present day the Chancellor only appoints to the Chilterns and
Northstead stewardships.

In 1615 James i. granted the Chiltern Hundreds by letters-patent

to Sir Francis Goodwin for three lives at the rent of £1, 6s. 8d. per

annum; and in 1679 a Treasury warrant was made out for the grant

of the " custody, stewardship, and bailiwick " of the three hundreds to

Thomas D'Oyley for a term of thirty-one years at a yearly rental of

£1, 6s. 8d. and a fine of £150. In the course of time the Stewards'

Courts ceased to be held, and the rents reserved to the Crown
were sold as fee-farm rents ; so that probably the office of steward had
ceased to be one of any substantial profit before the year 1750, when it

was first used for its present purpose. There is said to have been a
nominal salary of 20s. or 25s. until shortly before 1839.

An ancient rule dating from the time when service in the House of

Commons was regarded as a burden rather than a privilege, prevented
members from resigning their seats. In 1623 the House resolved that
" a man after he is duly chosen cannot relinquish." In the middle of

the eighteenth century an indirect method of resignation was discovered

in the provisions of the Place Bill, 6 Anne, c. 41, ss. 25, 26, that members
of the House of Commons accepting any place of profit under the Crown
other than a higher commission in the army, should thereby vacate their

seats (but with right of re-election in the case of offices created before

October 25, 1705). It had been decided in 1740 that Sir Watkins
Williams Wynn by succeeding on his father's death to the reversion of

the stewardship of Bromfield and Yale, held under a grant from the

Crown, at a salary of £20, had accepted an office under the Crown which
vacated his seat. In 1750 the Chilterns' stewardship was granted to

John Pitt to enable him to vacate his seat and stand for another con-

stituency. In 1757 it was granted to the elder Pitt on his return to

office to hasten his re-election. In 1774 Lord North refused to grant

it to a member who desired to vacate his seat for the purpose of

standing for another constituency against a supporter of Lord North's.

This proceeding, which would not now be imitated, led to the intro-

duction of a bill to enable members to resign their seats, but the
proposal was defeated.

In 1893 the principles on which the office is now granted were
explained by Sir William Harcourt as follows (Parliamentary Debates,

January 31, 1893, p. 50) :
—

" First of all, it is the duty of the Chancellor

of the Exchequer to grant the Chiltern Hundreds immediately when
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they are asked for, unless there is some reason to the contrary. ... In

the second place, the grant has no reference to the character or fitness

of the applicant. That is shown by the charge in the warrant to which

I have referred." (The words attaching honour and credit to the ofhce

were struck out of the warrant in view of the occasional necessity of

gi-anting it to undesirable members.) "Thirdly, the action of the

Chancellor of the Exchequer is purely ministerial. He has not the

duty or the right or the means to investigate cases of suspicion. . . .

Fourthly, there are no exceptions to these rules except in, or to maintain

the authority of the House in, cases where it has jurisdiction, as in

matters relating to elections. There the House does not allow its juris-

diction to be defeated as it would be by the withdrawal of the question.

'

But see, further, the paper quoted below, at p. 61.

The offices of Steward of the Chilterns and of Steward of the Crown
Manor of Northstead are now granted alternately by the Chancellor of

the Exchequer for this purpose. The seat is vacated by the acceptance

of the office. The warrant made out on each new grant revokes the

previous grant. On some occasions the same office has been granted

twice on the same day. The office may be granted during the recess,

but in that case a new writ does not issue until the meeting of Parlia-

ment (21 & 22 Vict. c. 110). In Ireland, after the passing of the Place

Act of 1793, 33 Geo. iii. c. 41, which corresponded to the English Statute

of Anne, the Escheafcorships of Munster and Ulster were granted by the

Lord-Lieutenant of Ireland by letters-patent under the Great Seal of

Ireland to enable members of the Irish House of Commons to vacate

their seats. These offices were used for this purpose after the Union
until 1820 ; they were abolished in 1838, though the Escheatorship of

Munster was erroneously treated as surviving in 21 & 22 Vict. c. 110.

The above is founded on the paper laid before the Select Committee
of the House of Commons on Vacating of Seats (Parliamentary Pampers,

1894, H. C. 278, see p. 1, etc., and pp. 52-80).

Chimney and Chimncy-SAvcepcr.—i. Construction.

—The construction of chimneys and flues is regulated outside London
by the Chimney Sweepers, etc.. Act, 1840, 3 & 4 Vict. c. 85, and sec. 157

of the Public Health Act, 1875, 38 & 39 Vict. c. 55. The first Act
provides for the materials, diameter and angles of a chimney. The
latter empowers the making of by-laws (s. 157 (2)). In London their

construction is regulated by sees. 64-67 of the London Building Act,

1894, 57 & 58 Vict. c. ccxiii.

Under sec. 91 (7) of the Public Health Act, 1875, and sec. 24 of the

Public Health London Act, 1891, 54 & 55 Vict. c. 76, any chimney (not

being the chimney of a private dwelling-house) sending forth black

•smoke in such a quantity as to be a nuisance, shall be deemed to be a

nuisance liable to be dealt with summarily. There is a proviso, how-
ever, that if a furnace is so constructed as to consume, as far as

practicable, having regard to the nature of the manufacture or trade, all

smoke arising therefrom, and careful attention has been paid to the

furnace by the person in charge, any complaint shall be dismissed.

Clubs do not come under the definition of "private dwelling-house"

{WNair V. Baker, [1904] 1 K. B. 208).

The funnel of a steam-tug was held to be a " chimney " under sec. 24(2?)

of the London Act (see Tough v. HoiMns, [1904] 1 K. B. 804). There

is no definition of the word " chimney " in the Act, but Channell, J.
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{ibid., p. 810), describes it as "the thing from which smoke issues into

the outer air."

Where an order has been issued by justices for the abatement of a
nuisance, and that order has been persistently disregarded, the offenders

cannot claim that theirs is a general offence ; they are responsible for

separate penalties for every separate occasion on wliich the offence was
committed, and each daily emission of smoke is a separate act of dis-

obedience {R. V. Waterhouse, 1872, L. R. 7 Q. B. 545).

A magistrate may find as a fact that the mere issue of black smoke
is a nuisance, and to justify a conviction there need be before him na
evidence that any particular person or property was injured thereby

(South London Electric Supply Coiyorationw. Ferrin, [1901]2K. B. 186);
but he " is not bound to convict merely because black smoke has been

allowed to issue out of a chimney" {ibid., Lord Alverstone, L.C.J., at

p. 188).

Mine chimneys are protected to some extent by sec. 334 of the

Public Health Act, 1875, but occupiers of works may be proceeded

against for creating a public nuisance {Attorney-General v. Logan, [1891]
2 Q. B. 100); and any individual injured personally or in property by
such public nuisance has a right of action also {ibid., p. 105). Nor
will mine-owners escape if they could have prevented the emission of

smoke without obstructing the proper working of the mine {Patterson v.

Chamber Colliery Co., 1892, 56 J. P. 200 ; 8 T. L. R. 278).

2. Fires.—There is no statutory duty requiring the sweeping of

chimneys, but the provisions of the law come very near to imposing-

that duty.

In London, including the city, the occupier of a house whose chimney
catches fire, irrespective of any question of negligence, is liable to a
penalty not exceeding 20s., recoverable before a Court of summary
jurisdiction. If he can prove that the fire was due to the neglect or
wilful default of another person, he can recover from that person the

penalty paid by summary proceedings (Metropolitan Eire Brigade Act,

1867, 28 & 29 Vict. c. 90, s. 23).

Outside London, in boroughs and other urban districts, the occupier

or user of premises whose chimney catches on fire by accident is liable

to a penalty, recoverable summarily, not exceeding 10s., unless he can
show that the accident in nowise arose from the carelessness, neglect,

or omission of himself or his servant (10 & 11 Vict. c. 89, s. 31 ; 38 & 39
Vict. c. 55, s. 171). And wilfully setting a chimney on fire, or causing
it to be set on fire, is punishable by a penalty not exceeding £5, recover-

able summarily (10 & 11 Vict. c. 89, s. 30; 38 & 39 Vict. c. 55, s. 171).

This enactment was passed to put a stop to the north country practice

of cleaning a chimney by setting fire to the soot in it. The summary
remedy does not exclude the right to proceed by indictment for arson in

a proper case (10 & 11 Vict. c. 89, s. 30).

3. Sweeps.—The business of chimney-sweeper is regulated by four
Acts of Parliament. The first (3 & 4 Vict. c. 85), passed in 1840, put an
end to the abuses then existing as to the apprenticeship and servitude of

young children in this trade.

The Act of 1840 (s. 3) forbids the apprenticeship to the trade of any
child under sixteen, and makes the indentures void.

The Act of 1864 (s. 6) forbids the employment of a child under ten to
do or assist in any work connected with the trade, except at the house
or place of business of the sweeper. Under sec. 7 a chimney-sweeper
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may not bring a person under sixteen in his employment or under his

control to a place where he is going to sweep a chimney or clear a flue.

And under sec. 1 of the Act of 1840, no person under twenty-one may
ascend or descend a chimney or flue. The penalty for these offences is

a flne not exceeding £10, recoverable summarily and payable, half to the

informer and half to the poor of the parish in which the offender lives

(3 & 4 Vict. c. 85, ss. 7, 8, 12; 28 & 29 Vict. c. 37, ss. 5, 8, 9, 10, 11).

There is an appeal to Quarter Sessions from a conviction (3 & 4 Vict,

c. 85, s. 11 ; 27 & 28 Vict. c. 37, s. 4). See Quarter Sessions.

The enforcement of these Acts is put under the special but not
exclusive superintendence of the police by the Act of 1875, 38 & 39 Vict,

c. 70, s. 21, the provisions of which are cumulative upon, and not exclu-

sive of, the regulations of the Vagrancy Acts and local statutes and
by-laws for the control of chimney-sweepers (ibid., ss. 24, 25). Under
that Act, no master chimney-sweeper is allowed to practise without a

certificate from the chief officer of police in the district in which he
practises (ibid., ss. 5, 6, 9), which is available in other districts on indorse-

ment by the chief officer of police for that district (ibid., s. 13). The
certificate is issued after an application in the form prescribed by the

Act, delivered at the police station nearest to the applicant's dwelling,

and lasts for a year from its date. A fee of 2s. 6d. is charged for the

certificate (ibid., s. 10), and by 57 & 58 Vict. c. 51, s. 2, goes to the

pension fund of the police force for the district.

A chimney-sweeper must give his name and address on demand by
any person for whom he offers to act or acts as chimney-sweeper, or to

any justice or constable (Act of 1875, s. 16). The certificate must be
produced on demand (ibid., s. 17), is not assignable (ibid., s. 18), and is

necessary to authorise carrying on business (ibid., s. 15), and can be
taken away by the justices, on conviction of an offence under the Acts
of 1840 and 1874, for the residue of its term (Act of 1874, s. 20).

Further, the justices may declare an offender disqualified from holding

a certificate for a year (ibid., s. 20, and Act of 1840, s. 11). Penalties

recoverable summarily without appeal are provided for breaches of

sees. 15-18 of the Act of 1874. Fabrication or falsification of a

certificate, or making false statements to obtain one, or use of a

fabricated or falsified certificate, are also summarily punishable under
sec. 19.

Under the Act of 1894 (57 & 58 Vict. c. 51, s. 1) chimney-sweepers
are forbidden to knock at houses from door to door, or ring a bell, or use

a noisy instrument, or to the annoyance of any inhabitant to ring the

door bell of a house with a view to solicit custom, under a penalty not

exceeding 20s., recoverable summarily.

FORMS.i

I.

Form of Application for Certificate under the Chimney-

sweepers Act, 1875.

I, A. B. [names of applicant in full], of [dwelling-place], hereby apply

for a certificate under the Chimney-Sweepers Act, 1875, to authorise me

^ These forms are taken from the schedule to the Act.
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to act as a Chimney-Sweeper within police district ; and

I declare that the following statement is true and correct :

—

Names of all Apprentices and
others in my Employment. Ages of those under 21.

Date and Term of

Apprenticeship.

A. B.,

Apprentice .

CD.,
Journeyman

E. F

[17]'

19 .'^

[ ]
years.

Dated this day of ,19
(Signed) A. B.

II.

Certificate under the Act.

In pursuance of the Chimney-SweepersAct, 1875, I hereby certify

that A. B. [names of applicant in full], of , in the county^ of

, is authorised to carry on the business of a Chimney-Sweeper

within the

certificate.

Dated the

(Signed) C. D.

Police Officer.

police district for one year from the date of this

day of , 19 .

III.

Abatement of Nuisance.

[For Nuisance Forms, see that heading.]

China and Corea.

I. Introductory .

II. Consular Jurisdiction

44
45

III. Aj)plication of Imperial Acts 48

I. Introductory.

Preliminary.—China is an empire of eastern Asia which, with its

dependencies of Manchuria, Mongolia, Tibet, and Chinese Turkestan,

extends from Siberia (see Eussia) on the north, to India (q.v.) and
French Indo-China (see France) on the South, and covers an area of

nearly four and a half million square miles, or approximately two-fifths

of the whole of the British dominions and protectorates.

Till 1841 Hong Kong belonged to China; by Conventions of October
24, 1860 (Hertslet's Treaties, vol. xi. p. 112), and June 9, 1898 (Herts-

1 Insert here the apprentice's age at the time the certificate is applied for.

2 Insert here date of entering on apprenticeship and duration of term.
^ County, county borough, city, or borough, as the case may be.

* The pro]ier j^erson to sign is, in the Metropolitan District, the Commissioner
;

in the City of London, the City Commissioner ; and in a county, county borough,
city, or borough maintaining a separate police force, the chief constable or person
having the chief command of police in the district.
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let's State Papers, vol. xc. p. 17), the Kowloon district, and a further

considerable area on the main land, were ceded to be held under lease

as a dependency of that colony (see Hong Kong). By convention of

July 1, 1898 (Hertslet's State Papers, vol. xc. p. 16), Wei-hai-wei {q.v.)

was leased to Great Britain.

Corea, an adjoining but far smaller empire (in area about equal to

England and Scotland), acknowledged until the Chino-Japanese war the

sovereignty of China. By the Treaty of April 17, 1895 (Hertslet's

State Papers, vol. Ixxxvii. p. 799), China renounced her claims, and
under Treaties of February and August 1904, the Japanese influence

is dominant.

Under various treaties and by usage. Great Britain possesses exten-

sive jurisdiction in both the empires: the origin and growth of that

jurisdiction is very briefly as follows :

—

Early History of the China Trade.—Till 1834 the history of our
relations with China is that of the East India Company.

In 1600 the first charter (printed in Ilbert's Government of India

(1898), p. 464) was granted by Queen Elizabeth to "The Company of

Merchants of London Trading into the East Indies," and in 1680 the

Company opened a direct trade with China.

The question of whether the Company's trade monopoly was absolute

was decided in their favour by Lord Chief-Justice Jeft'eries in 1684
(East India Co. v. Sandys, 10 St. Tri. 371). It was again raised, and
a rival association was started, who brought the question before the
Privy Council, who decided again in favour of the old Company. On
January 11, 1693-4, the House of Commons resolved that an English

subject, unless prohibited by Act of Parliament, could trade to the
Indies. From then it has been considered that the lioyal Preroga-

tive cannot, and that only an Act of Parliament can, confer a trade

monopoly.

In 1698 the rival association was formally incorporated as "The
English Company trading to the East Indies," under the first Act (9 &
10 Will. III. c. 44) passed for regulating the trade with "the Indies,"

i.e. with all countries from the Cape of Good Hope to the Straits of

Magellan (s. 51), and that trade was thereby (s. 71) made a statutory

monopoly.

In 1702 a coalition between the two companies and a combination
of their stocks was effected by deed, the remaining differences were
settled by Lord Godolphin's award in 1708 (see 6 Anne, c. 17), and in

1709 Queen Anne accepted a surrender of the London Company's
charters. The two companies were united as " The United Company of

Merchants of England trading to the East Indies," and as such pos-

sessed the monopoly of the China trade, which was expressly preserved

to them by a series of Acts.

On April 22, 1834, the monopoly came to an end (3 & 4 Will. iv.

c. 85), the trade was thrown open, and the connection between China
and the company was thereby terminated.

[Ilbert's Government of India (1898), "Historical Introduction."]

11. Consular Jurisdiction.

China Trade Superintendents.—With the throwing open of the China
trade to all British subjects, the necessity for a British Court in China
arose.
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In the same session (1833) in which the trade monopoly was
terminated, the China Trade Act (3 & 4 Will. iv. c. 93), was passed,

and by Orders in Council of December 9, 1833 (London Gazette,

December 13, 1833, p. 2283) thereunder, " Superintendents of the China
Trade " were appointed (in whom were vested all powers of the super-

cargoes of the Company), and the first British Court in the Chinese

Empire established. Of this Court, which was invested with criminal

and admiralty jurisdiction for the trial of offences committed by British

subjects at Canton, and administered English law, the chief superin-

tendent was judge.

A further Order in Council {ihid., p. 2285) under the same Act
imposed a tonnage duty of two shillings on British Shipping, and an ad
valorem duty of seven shillings per cent, on goods to meet the expenses

of the superintendents' establishments, but these dues were abolished,

March 5, 1834. On the acquisition of Hong Kong {q^.v^ the British

Court was transferred by Order in Council (London Gazette, January 6,

1843, p. 37) to that colony, of which the Chief Superintendent of the

China Trade became the Governor.

The China Trade Act (which preceded by ten years the first general

legislation as to exterritorial jurisdiction (see Foreign Jurisdiction)) is

of interest as being (though local) the first Foreign Jurisdiction Act.

In 1843 a further Act (6 & 7 Vict. c. 80), for the government of

British subjects in China was passed, which empowered the Hong Kong
legislature to enact ordinances for such subjects (s. 1): a power to

similarly legislate by Order in Council being (s. 3) expressly given. An
Order in Council of October 2, 1843, provided that the Hong Kong
ordinances should override the earlier Orders in Council.

For the next twenty years British jurisdiction in China was regulated

partly by Order in Council under the last-named Act and the Foreign

Jurisdiction Act, 1843 (which was simultaneously passed), and partly

by Hong Kong Ordinance—the oflices of Colonial Governor and Chief

Trade Superintendent remaining united during the period (preamble
to 6 & 7 Vict. c. 80). But as early as 1844 British consuls in China
were given certain extraterritorial jurisdiction, which has developed,

as sketched below, into the full powers now possessed by the Supreme
Court for China and Corea.

The China Government Act of 1843 was repealed by the Foreign
Jurisdiction Act, 1878. It should be added that though the foreign

jurisdiction powers of the 1843 Act are repealed, and now reproduced
in the Act of 1890 (see Foreign Jurisdiction), the powers of appointing
superintendents of the China Trade, and of imposing duties (3 & 4 Will.

IV. c. 93, ss. 5, 7, 8 ; 22 & 23 Vict. c. 9), still remain on the statute-book.

Growth of Consular Jurisdiction.—The first jurisdiction given to

consuls in China to determine disputes between British, and (under
submission) other, subjects, was given by Order in Council of April 7,

1844, which provided for its exercise being regulated by Hong Kong
Ordinances. That Order also empowered the Chief Justice of Hong
Kong to proceed to China to hold criminal trials.

A more fully developed consular jurisdiction was established by
Order in Council of June 13, 1853.

The trade originally restricted to the first five treaty ports (Order
in Council, February 24, 1843), was extended by Order in Council
under various treaties, and under the Convention of October 14, 1854,

two Japanese ports were opened to British commerce. A second
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Japanese Treaty (1858) was followed by the first of the series of Orders

which established the now withdrawn British exterritorial jurisdiction

in Japan {([.v.).

These numerous early Orders in Council were all gazetted; see

Pulling's Index to the London Gazette, p. 373.

Esiahlishnient of H. B. M.'s Su2)reme Court.—By the China and Japan

Order in Council, 1865 (St. K. & 0., Rev., 1904, vol. v., "Foreign Juris-

diction," pp. 214-246), the whole of the earlier Orders, and the relative

Hong Kong Ordinances were repealed. This Order established a

Supreme (British) Court for those two Empires, with most of the

powers which are now conferred on a fully organised Consular Court

(see FoKEiGN Jurisdiction), and vested in the Courts, under the Order,

all H. M.'s jurisdiction. This Order was amended by another series of

Orders (ibid., pp. 247-276).

By treaty of November 26, 1883 (Hertslet's State Papers, vol. Ixxiv.

p. 86), Great Britain obtained jurisdiction in the Kingdom (since 1897

Empire) of Corea, and such jurisdiction was regulated on the lines of

that for Japan (St. R. & 0., Rev., 1904, vol. v., "Foreign Jurisdiction,"

p. 266). Under the treaty with Japan of July 16, 1894 (Hertslet's

State Papers, vol. Ixxxvi. p. 39), H. M.'s consular jurisdiction in Japan was
withdrawn in favour of the Japanese Courts (see Japan) as from August

4, 1899 (St. R. & 0., Rev., 1904, vol. v., "Foreign Jurisdiction," p. 275);

and by a further Order in Council of March 3, 1900 (ibid., p. 276), the

style of the Supreme Court was altered accordingly.

Existing Consular Court Jurisdiction.—The China and Corea Order

in Council, 1904 (St. R. & 0., 1904, pp. 193-248), consolidated the whole

of the previous Orders, but it seems doubtful whether the repealing

clause covers an Order of October 1877 (St. R. & 0., Rev., 1904, vol. v.,

"Foreign Jurisdiction," p. 248), conferring a limited concurrent juris-

diction on the Supreme Court of Hong Kong (q.v.) or an Order of 1899

(ibid., p. 273) relating to Patents, etc., which, though not repealed, is

with a variance reproduced. The Supreme Court for China and Corea

ordinarily sits at Shanghai : its constitution, which is that of a fully

organised Consular Court, and that of the provincial Courts (one of

which is for Corea), from which appeals lie to the Supreme Court, is

dealt with in the article, Foreign Jurisdiction. An appeal from the

Supreme Court lies direct to H. M. in Council (see Privy Council).

King's Eegulations.—H. M.'s Ministers in China and Corea have
under the Order of 1904 (art. 155) power to legislate for the govern-

ment of British subjects there on the subjects specified in the Order.

Ciistomary Powers of Consular Officers.—These which, as in other

countries where Great Britain has exterritorial jurisdiction, are un-

affected by the Foreign Jurisdiction Orders (see art. 161 of the China
and Corea Order, 1904), are dealt with in the article Consul (q.v.).

As stated in the article Consular Fees (q.v.), consuls are empowered
to take certain fees. Owing to the existence of the British Shipping

Registry at Shanghai and to the provisions of the China and Corea
Order, 1904, as to registration of title-deeds, mortgages, etc., the whole
of the consular and marriage fees leviable in the two empires, are laid

down in a special Order for China and Corea (St. R. & 0., 1904, p.

21), which differs from the provisions applying elsewhere. Under this

Order the fees are payable in British currency, instead of as formerly
in dollars.

Shanghai Port of Eegistry.—The port of Shanghai was, by Order in
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Council of 1874, amended by an Order of 1883 (St. E. & 0., Rev., vol.

viii., "Merchant Shipping," pp. 28-35), constituted a port of registry.

Except Larnaca (see Cyphus) and Old Calabar (see Southern Nigeria
Protectorate), which are in a different position as being within the
British Empire in the wider sense in which it covers administered
territories and protectorates, this is the only registry port under the
Foreign Jurisdiction Acts.

Registration of shipping at Shanghai is now regulated by the China
and Corea (Shipping Registry) Order in Council, 1904 (St.R.& 0., 1904,

p. 559). One of the consular officers at Shanghai is the registrar, and
as such has the powers of a registrar under the Merchant Shipping
Act, 1894, and of officers of the Customs and of the Board of Trade.

The Order provides for the granting of passes (which temporarily
operate as certificates of registry), and has special provisions as to

lorchas and other Chinese and Corean rigged ships. The fees on
measurement, registry, transfer, etc., are laid down in the China and
Corea (Consular and Marriage Fees) Order in Council, 1904 {ibid.,

p. 21).

Whangpoo River Conservancy.—An International River Conservancy
Board for the Whangpoo River was constituted by the Regulations

annexed to the Protocol signed at Peking, September 7, 1901 (St. R. &
0., Rev., 1904, vol. v., "Foreign Jurisdiction," p. 279), with taxation and
pohce powers. These regulations were made binding on British subjects

by the China (Whangpoo River Conservancy) Order in Council, 1902
(ihicl.).

Dollar Currency.—Under Orders in Council (St. R. & 0., Rev., 1904,

vol. ii., " Coin, Colonies," p. 43), silver dollars are used in payment for

H. M.'s Consular and other Imperial services in China at rates of

exchange fixed from time to time by the Treasury.

Extradition.—So far as British subjects and protected persons are

concerned, this is regulated by art. 88 of the China and Corea Order
of 1904, snjpra ; as to Chinese subjects, see art. 21 of the Treaty of

Tientsin (Hertslet's Treaties, vol. xi. p. 90), and art. 15 of the Burmah
Frontier Treaty of March 1, 1894 {iUd., vol. xix. p. 170).

III. Application of Imperial Acts.

The British regulations for preventing collisions at sea apply to

Chinese ships whether within British jurisdiction or not (St. R. & 0.,

Rev., 1904, vol. viii., "Merchant Shipping," p. 285).

The China and Corea Order in Council, 1904, and the Shipping

Registry Order above referred to, apply a large number of English

statutes ; this application (as in other countries where we possess full

Consular Court jurisdiction) takes the place, so far as persons and
matters subject to the Order are concerned, of the reciprocal arrange-

ments entered into with European and other States. Chinese passenger

ships are specially regulated by Imperial Act (18 & 19 Vict. c. 104),

which is supplemented under powers therein contained (see ss. 2, 4), by
Hong Kong Ordinance (No. 1 of 1889).
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The term "chose in action" is now used to cover a miscellaneous

assortment of rights and properties. As Lindley, L.J., remarked in

Colonial Bank v. Whinney, 1885, 30 Ch. D., at pp. 282, 284: "It is

difficult to find out the exact meaning of the expression 'chose in

action ' ... it is impossible, I think, to look into the authorities upon
this subject without seeing that the meaning attributed to the expression

has been expanded from time to time. . . . We all know that our law
has not been put into a very scientific shape, and there is often con-

siderable difficulty in determining in what sense a particular expression,

such as ' chose in action,' is used."

1. At Common Law.—Originally the phrase had a clear and definite

meaning, viz., a present right to take proceedings in a Court of law to

recover a debt or damages. In this sense it was opposed to chattels in

possession, which were tangible personal property, capable of being stolen

or taken in execution. The term is thus defined in Termes de la Ley
(edition of 1641, at p. 59) :

" Things in action is when a man hath cause,

or may bring an action for some duty due to him, as an action of debt
upon an obligation, annuity, or rent, action of covenant, or ward, tres-

passe of goods taken away, beating, or such like, and because that they
are things whereof a man is not possessed, but for recovery of them is

driven to his action, they are called things in action." So in Brook's

Abridgement (edition of 1651, at p. 51) the phrase is thus referred to

:

" A thing in action, which is personal ; as debt, and dammages, and
the like." A right of action to recover unliquidated damages was as

much a chose in action as a debt for a fixed amount. But in either case

the right had to be vested; the mere possibility that A. might here-

after do or omit to do something which would give B. a cause of action

against him was not a chose in action.

This right to bring an action whether of contract or of tort was
strictly personal. Only the person who had the right could sue on it

;

only the person liable could be sued. Neither the benefit nor the burden
could be transferred to a third person, a stranger to the original obliga-

tion. A chose in action could not be assigned. This was but the logical

consequence of the strict conception of a contract which then universally

prevailed; though Lord Coke, solito more, ascribes the rule to "the
wisdom and policy of the founders of our law in discouraging main-
tenance and ligitation."

And this rule was most strictly enforced. At a later date the custom
of merchants rendered certain instruments negotiable ; and others were
subsequently made assignable by statute. But apart from the law
merchant and these statutes, the rigid rule of the common law continued

down to the year 1875. And in spite of the maxim " Modus et conventio

vincunt legem," not even the express consent of both parties could make
a legal chose in action assignable if it were not assignable by law. Such

VOL. III. 4
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a condition could not be attached to a contract by the mere act and
intention of the contracting parties.

2. In Equity.—As the jurisdiction of tlie Court of Chancery arose

and extended, there came to be equitable choses in action—rights, that

is, to sue in equity for relief which could not (before 1875) be obtained

in a Court of law. Thus, a legacy was called an equitable chose in

action, because, if the executor withheld payment, the only remedy of

the legatee was in equity ; no action would lie at law for a legacy {Deeks

V. Strutt, 1794, 5 T. K. 690). And there was this marked distinction

between legal and equitable choses in action : the former class were not

transferable at common law ; but the latter were assignable from one

person to another, and the assignee might sue in equity in his own name.

See Assignment of Choses in Action, vol. i., pp. 557, 558.

3. Property/ Analogous to Choses in Action.—Originally, then, the term
*' chose in action " was applied only to a right to take proceedings either

at law or in equity, to recover a debt or damages or to obtain some
other judicial relief. It did not include any other incorporeal right

or property ; and, of course, it included no tangible personal property.

It was practically identical with what we now call a right of action.
'' There was formerly no such thing as an incorporeal chattel personal

"

{per Cotton, L.J., in Colonial Bank v. Wliraney, 1885, 30 Ch. D., at p.

275). Hence, it was held in 1628 that an annuity was not a chose in

action, and that it was therefore assignable at law if apt words were
used. The argument that an annuity was a mere personal contract, and
therefore a chose in action, was overruled {Gerrard v. Boden, Hetley, 80).

It had been previously decided in Maund's Case, 1601, 7 Co. Eep. 28&, that
" a rent-charge granted to one and his assigns, pro consilio impendcndo,

might be assigned over." And see Wiltshire v. Rabbits, 1844, 14 Sim. 76

;

60 E. E. 285 ; 65 E. E. 545.
" But undoubtedly there has been, not only in common language but

in legal language, an extension of the application of the term * chose in

action ' beyond its early meaning " {per Cotton, L.J., in Colonial Bank
V. Whinney, 1885, 30 Ch. D., at p. 276). In more modern times there

sprung up several species of incorporeal personal property, which were
unknown to our ancestors, such as consols, stock, shares, debentures,

patents and copyrights. All these, probably for want of a better classifi-

cation, were often called choses in action; they are in fact personal

property of an incorporeal nature.

No satisfactory reasons were assigned for this wide extension of the
term chose in action. In Dundas v. Dutens, 1790, 1 Ves. jun., at p. 198

;

30 E. E. 299 ; 1 E. E. 112, Lord Thurlow, L.C., spoke of stock as a chose
in action ; his exact words were :

" Those things, such as stock, debts, etc.,

being choses in action, are not liable. They could not be taken upon
a levari facias

;

" from which it may be inferred that his Lordship
considered that any personal property that could not be taken on a
levari facias was a chose in action. In Wildman v. Wildman, 1803,
9 Ves. 174; 32 E. E. 568; 7 E. E. 153, 3 per cent. Consolidated
annuities were treated as choses in action; Sir William Grant, M.E.,
remarking: "This is a species of property grown up since all these
distinctions were settled in our law "

(p. 176). The Court of Queen's
Bench subsequently held, in Humble v. Mitchell, 1839, 11 A. & E. 205,
that shares are not within the 17th section of the Statute of Frauds,
because they do not pass by delivery. And in so deciding, Lord Denman
spoke of shares as choses in action. Then, again, in the case of Ex parte
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Agra Bank, 1868, L. E. 3 Ch. 558, Sir W. Page Wood, L.J., spoke of an
assignment of fully paid up shares as an assignment of a chose in action.

" He had no need to inquire whether it was a strictly correct phrase,

but to him it appeared, as it had done before to Lord Thurlow and Lord
Denman, that the phrase expressed the idea. And I think it was hardly

disputed that, in modern times, lawyers have accurately or inaccurately

used the phrase ' choses in action ' as including all personal chattels that

are not in possession " (per Lord Blackburn, in Colonial Bank v. Whinney^

1886, 11 App. Cas., at p. 440). When, however, in 1869, and again in

1883, things in action were mentioned in the sections of the Bankruptcy
Acts of those years, which enumerate the different kinds of property

divisible among the creditors of a bankrupt, it became necessary to

strictly define the phrase ; and eventually the House of Lords decided,

in Colonial Bank v. Whinney, supra, 426, that shares were things in

action within the meaning of sec. 44, subs. 3, of the Bankruptcy Act, 1883.

It would seem to follow from this decision that every personal chattel not

in possession should now be included in the category of chose in action.

And even in dealing with matters which were originally " choses in

action" at common law—such as debts and claims for damages—the

phrase has acquired a new meaning. A debt is now regarded as

property, as a kind of asset ; and, when so regarded, it is now called a

chose in action, whether the money be payable or not, whether an

action would lie for it or not. In other words, there can now be a

chose in action where there is no right of action. In the days of Lord

Coke this would have been deemed impossible. But now it seems to be

clear law that a debt not yet due or payable is not only a chose in

action, but also " a legal chose in action " within the meaning of that

phrase in sec. 25 of the Judicature Act, 1873. See Brice v. Bannister,

1878, 3 Q. B. D. 569; West v. Neiuing, 1900, 82 L. T. 260; and other

cases cited below.

On the other hand, doubts have now arisen as to whether a claim

for unliquidated damages, which clearly falls within the definitions of a
" chose in action " cited from Terines de la Ley, and Brook's Abridge-

ment, ante, p. 49, is "a legal chose in action" within the meaning of

that section. This point is discussed below (p. 52). But it is now
clear law that an annuity, whether in fee, or for life, or for a term of

years, is a chose in action (Friddy v. Bose, 1817, 3 Mer. 86 ; 36 E. E. 33

;

17 E. E. 24; Mrcittt v. Bodd, 1841, Cr. & Ph. 100; 41 E. E. 428; 54

E. E. 224), unless it be charged on land, when it becomes a chattel

interest in realty (Wiltshire v. Babbits, 1844, 14 Sim. 76 ; 60 E. E. 285

;

65 E. E. 545). The right in equity of a lessee to be relieved against a

forfeiture is a chose in action (Howard v. Fansliaiue, [1895] 2 Ch. 581).

Even a ticket in a Derby sweepstakes has been held to be a chose in

action (Jones v. Carter, 1845, 8 Q. B. 134).

4. Glioses in Action under the Judicature Act.—At common law no

chose in action could be assigned or granted over to another ; only the

•original parties to a contract could bring an action on it. The law

merchant, however, disregarded the rules of the common law, and per-

mitted negotiable instruments to be freely assigned; the acceptor or

indorser of a bill of exchange was always liable to be sued by a stranger

with whom he had never contracted. In equity, too, the rule of the

common law against the assignment of a chose in action was wholly

disregarded ; the Court of Chancery from a very early period recognised

as valid, and gave effect to, assignments of any equitable chose in action,
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provided it was made for valuable consideration. Various Acts of

Parliament were also passed from time to time, rendering particular

classes of choses in action assignable, such as bills of lading, East India

bonds, replevin bonds, debenture bonds, policies of assurance, etc.

See Assignment of Choses in Action. Then, by a general provision

contained in sec. 25, subs. 6, of the Judicature Act, 1873, "any del)t or

other legal chose in action," was made absolutely assignable " by writing

under the hand of the assignor—of which express notice in writing

shall have been given to the debtor, trustee, or other person from

whom the assignor would have been entitled to receive or claim such

debt or chose in action."

It is important to determine precisely what choses in action are

within this section. Its operation is apparently limited to " legcd choses

in action." What is the exact meaning of this phrase ? Occurring as

it does in a statute by which it was proposed to fuse law and equity, it

can hardly be contended that the section applies only to those choses in

action which could be assigned at law before the Act was passed. It

must surely include all choses in action which the assignor, in the

absence of any assignment, could now recover by an action in the King's

Bench Division.

A debt not yet payable is a legal chose in action. This has been

decided in the case of rent not yet due {Soidhivell v. Scotter, 1880, 49
L. J. Q. B. 356; Knill v. Prowse, 1884, 33 W. R 163), and also in the

case of retention-money not yet payable (Brice v. Bannister, 1878,

3 Q. B. D. 569 ; Buck v. Eohson, ibid. 686 ; Ex parte Moss, 1884, 14

Q. B. D. 310; Drew & Co. v. Josolyne, 1887, 18 Q. B. D. 590). But
legacies, trust funds, and claims against the estate of a deceased person

which is being administered in the Chancery Division, remain apparently

equitable choses in action. Are these within the section ? In Cronk v.

M'Mamis, 1892, 8 T. L. E. 449, Denman, J., held that "a mere equity

of redemption " was not " a legal chose in action." A promise by a

lender to make further advances to the borrower is not a legal chose in

action {Western Wagon Company v. West, [1892] 1 Ch. 271; May and
Anotlier v. Lane, 1894, 64 L. J. Q. B. 237). The Court of Appeal in the

latter case expressed the opinion that the right to bring an action for

unliquidated damages, whether in tort or in contract, was not " a legal

chose in action " within this section, and therefore not assignable. But
this remark was merely obiter and not necessary for the decision in the

case. In King v. Victoria Insurance Co., Ltd., [1896] A. C. 250, the-

Supreme Court of Queensland held that identical words in their Colonial

Act included "all rights, the assignment of which a Court of law or

equity would before the Act have considered lawful " (p. 254), and tha

Judicial Committee of the Privy Council did " not express any dissent

"

from this view (p. 256). In Dawson v. Great Northern and City Eaihvay,

[1904] 1 K. B., at p. 281, Wright, J., remarked "It is difficult to

suppose that it was intended by sec. 25 of the Judicature Act to make all

rights as to damages—for example, for libel or assault—assignable under
that section." But all that his Lordship decided in that case was that

a claim for compensation under sec. 68 of the Land Clauses Act, 1845,,

for injuriously affecting land was not a legal chose in action, because it

was "a claim for damages for a wrong which cannot be stopped by
injunction or otherwise remedied in an action." And, further, as to the

meaning of the phrase " legal chose in action " under sec. 25 of the^

Judicature Act, 1873, see vol. i. p. 558.
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No one can sue on a contract unless he be either an original party

to it, or the lawful assignee of an original party. The benefit of most
contracts can now be assigned to a stranger without the consent of the

party burdened by it {Manchester Brewery Co. v. Coombs, [1901] 2 Ch.

608). The burden of a contract as a rule cannot be assigned without

the consent of the party entitled to the benefit of it, unless some benefit

be assigned along with the burden {Tolhurst v. Assoc. Portland Cement

Manufacturers, Ltd., [1903] A. C. 414). In particular, the duty of per-

forming a contract cannot be assigned without the consent of the other

party whenever its performance involves personal skill, knowledge, or

supervision which is not capable of being rendered by everyone, e.g. a

contract to publish a book (Griffith v. Tower Publishing Co., [1897] 1 Ch.

21 ; Pr. Jaeger's Sanitary Woollen Co. v. JValker, 1897, 77 L. T. 180

;

International Fibre Syndicate v. Pawson, 1901, 84 L. T. 803 ; Kemp v.

Baerselman, [1906] 2 K. B. 604).

It is not necessary that there should be any consideration for an

absolute assignment under the Act ; it is not necessary that the assignee

should take any beneficial interest for himself {Comfort v. Petts, [1891]

1 Q. B. 737 ; In re Pell, [1896] 1 Ch. 1 ; Wiesener v. Backow, 1897, 76

L. T. 448 ; Fitzroy v. Cave, [1905] 2 K. B. 364).

5. Choses in Action betiveen Husband and Wife.—At common law

the husband had the right to take proceedings to recover his wife's

choses in action, and when he had thus reduced them into possession,

they became his absolutely. On the wife's death the husband became
entitled as administrator to all her choses in action and incorporeal

personal property, which had not been reduced into possession during

her lifetime. On the husband's death, however, any of her choses in

action, which he had not reduced into possession, remained hers ; they

would not pass under his will.

The Courts of equity, moreover, made an exception in the case of

the wife's equitable choses in action. As to these the Court of equity

laid down the rule, that if the husband had to come to a Court of equity

he must make a proper settlement on his wife before the Court would

assist him. This was called the wife's "equity to a settlement," and

was based on the maxim, "He, who seeks equity, must do equity."

The amount to be settled depended on the conduct of the husband

and the wife; the general rule was to make the husband settle one-

half; but, in extreme cases, he was made to settle the whole fund

upon her. On the other hand, if she had been guilty of misconduct,

the Court would allow the husband to retain the whole. By degrees

the Court extended its "sphere of influence" in respect of the wife's

choses in action. In course of time the wife was herself allowed to

apply to the Court to enforce her equity to a settlement, and her

rights with regard to it were still further enlarged by including legal

as well as equitable choses in action within the rule.

Then by the Married Women's Property Act, 1882, in the case of

every woman married since 1882, all her property (and this word is

defined to include her choses in action), in the absence of any settle-

ment on her marriage, becomes her separate estate ; her husband can

no longer reduce any of them into his possession; and she has no

longer any need to claim her equity to a settlement. The law is the

same in the case of any w^oman married before 1883, if her right to the

chose in action has accrued to her since the passing of the Act (see

Hancock v. Hancock, 1888, 38 Ch. D. 78; Stevens v. Trevor-Garrick,



54 CHOSES IN POSSESSION

[1893] 2 Ch. 307; and Bucldand v. BucUand, [1900] 2 Ch. 534). A
wife may, however, assign her chose in action to her husband ; so may
a husband to his wife (44 & 45 Vict. c. 41, s. 50). See Husband and
Wife.

6. In Bankruptcy.—Where any part of the property of a bankrupt
consists of choses in action, they shall be deemed to have been duly

assigned to the trustee (Bankruptcy Act, 1883, s. 50, subs. 5). Debts
due or growing due to the bankrupt in the course of his trade or

business are within the order and disposition clause ; all other choses in

action are not {ibid. s. 44, subs. 3). The right of a lessee in equity to be

relieved against a forfeiture is a chose in action within sec. 50, and on

the bankruptcy of the lessee it passes to his trustee, who may assign it

to a purchaser {Howard v. Fanshcave, [1895] 2 Ch. 581).

7. On Death.—The bequest of any chose in action to a person named
is a specific legacy. This is so even in the case of cheques or promissory

notes which were made payable to order, and are unindorsed, and there-

fore require to be indorsed by the executors before they can be reduced

into possession. " The executors are bound to do that which is required

to get in the legacy, and hand it over to the legatee " {In re Bohson,

[1891] 2 Ch. 559). But under a general bequest of the goods and
chattels in a particular house choses in action will not pass {Green v.

Symoiids, 1730, 1 Bro. C. C. 129?i.; 28 E. li. 1031 ; Moore v. Mom^c, 1781,

1 Bro. C. C. 127 ; 28 E. E. 1030).

8. Offences as to Choses in Action.—There was no criminal remedy at

common law for wrongful interference with the ownership of a chose in

action as such, except by prosecution for conspiracy to cheat and defraud,

or for being a common law cheat, or for common law forgery (see Calye's

Case, 1584, 8 Co. Ptep. 33; B. v. Watts, 1853, 23 L. J. M. C. 56). This

was so in the case of all documents and other evidences of title to a chose

in action. But this has been altered by statute. Thus, by the Larceny
Act, 1861, it was made a felony for anyone to steal, or for any fraudulent

purpose to destroy, cancel, or obliterate any valuable security (24 & 25
Vict. c. 96, s. 27). Other penalties are imposed by the Criminal Law
Consolidation Acts of 1861 for the theft, forgery or damage to securities

or documents which are choses in action.

The mortgagor or seller of a chose in action, or his solicitor or agent,

who conceals from the mortgagee or purchaser written instruments
affecting the title to the chose in action, or incumbrances thereon, or

falsifies a pedigree on which the title depends, in order to induce the
mortgagee or purchaser to accept the title as good, and with intent to

defraud, is guilty of a misdemeanor, and liable to imprisonment with or

without hard labour for any time not exceeding two years, as well as to

an action for damages at the suit of the mortgagee or purchaser for any
loss caused by such concealment (22 & 23 Vict. c. 35, s. 24 ; 23 & 24
Vict. c. 38, s. 8). Prosecutions may not be instituted without the
sanction of the Attorney-General or Solictor-General. The offence

is triable at Quarter Sessions (5 & 6 Vict. c. 38, s. 1).

Choses in Possession.—A term used in opposition to

Choses in Action {q.v.) to denote tangible and moveable personal
chattels of which a person has not only the absolute ownership, but
also the possession. The possession may, however, be either absolute
or qualified; it is qualified when the person entitled to it "has not
an exclusive right, or not a permanent right, but a right which may
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sometimes subsist and at other times not subsist, as in the case of game
water, and goods pawned or pledged upon condition " (Smith, Real and
Personal Property, 4th ed., p. 344 ; see also Williams, Personal Property

^

15th ed., pp. 43 et seq.). The distinction between a chose in possession

and a chose in action was much more marked in the old law than it is

now. A chose in possession has always been freely transferable by
delivery ; in this respect differing from a chose in action, which formerly

was not assignable in law, although it was in equity. See Assignment
OF Choses in Action. There were other important points of difference

in the old law, e.g. a chose in action could not, although a chose in

possession might, be the subject of larceny ; and prior to the Married
Women's Property Act a woman's choses in possession vested imme-
diately on her marriage in her husband, whereas her choses in action

did not become her husband's absolute property until he reduced them
into possession.

Christian Brothers.—A religious brotherhood founded in

Waterford in 1802 by Mr. Edmund Rice, in imitation of a French Order
bearing the same name, founded in 1684 by the Abbe de la Salle; its

object being the religious education of the Irish Roman Catholic poor.

The members take the usual religious vows. There are houses of the
Order in almost every town in Ireland, as well as in several colonial

towns. The education given in schools of the Christian Brothers has
been approved by several Royal Commissions ; but, except for a few
years after 1832, the Order has not accepted a Government grant and
placed its schools in connection with the Irish Board of Education,

owing to its objection to the conscience clause imposed by the Board.

A bequest to the Christian Brothers is void, as being made to a body
bound by monastic vows {Mnrphy v. Cheevers, 1885, 17 L. R. Ir. 209);
but a bequest to one of their schools is valid {Heron v. Donnellan, cited

ibid.).

Christian Burial.—l. This in England has always been
understood as meaning the decent interment of a corpse in consecrated

ground or a consecrated building with the rites of the Church (see

Gilbert v. Buzzard, 1820, 2 Hag. Con. 333). Such interment was the
ecclesiastical, if not the civil, right of every baptized parishioner, who
was not during his lifetime excommunicated or excluded from Church
privileges, or against whom an inquisition of felo de se had not been
found {P. V. Stewart, 1840, 12 Ad. & E. 773 ; 54 R. R. 693). Excom-
munication has fallen into disuse. Use of the burial service is forbidden

in the case of a felo de se (see Phill. EccL Law, 2nd ed., p. 670, and
Prayer-Book of Chas. ii.). A felo de se was buried in the highway
at cross roads, with a stake driven through his body (4 Black.

Com. 190), until the change in the law effected by 4 Geo. iv. c. 52,

which was repealed in 1882 by 45 & 46 Yict. c. 19. See Felo de Se ;

Suicide.

Refusal of Christian burial by the minister where it is demanded in

a case of right is an ecclesiastical offence ; and refusal to permit the
interment without rites of an unbaptized parishioner in a churchyard is

said to be a misdemeanor (1 Phill. Eccl. La%v, 2nd ed., p. 653).

Until the Burials Act, 1880, 43 & 44 Vict. c. 41, it was not lawful

to bury in consecrated ground of the Established Church, except with
the rites of the Church, nor could the rites of the Church of England be
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used except for burials in consecrated ground. See articles Burial;

Churchyard ; Cremation.
2. Under the Anatomy Act, 1832, 2 & 3 Will. IV. c. 75, a corpse may

not be dissected if the surviving husband or wife or any known relation

requires its interment (s. 7), and after dissection the remains must
be decently interred in consecrated ground or a public burial-ground

in use for persons of the religious persuasion to which the deceased

belonged (s. 13).

Christian Name.—The custom of giving a new name to

every person on his or her admission to baptism {q.v.) into the Christian

Church dates from a very early period in the history of the Church, and
was probably adopted from the Jewish custom of giving a new name to

every child at circumcision. Its object is to remind the Christian of

the duties and privileges on which he entered at baptism. A Constitu-

tion of Archbishop Peckham {oh. 1262) directs that ministers shall take

care not to permit wanton names {i.e. names of a lascivious sound) to be

given to children, especially female children, at baptism; and that if

a,ny such name be given, it shall be changed by the bishop at confirma-

tion (Lindwood, p. 246). The rubrics in the baptismal offices of the

Book of Common Prayer direct that the priest shall ask the godfathers

and godmothers the name of the child or adult to be baptized, and in

baptizing name him accordingly; except in the case of the private

baptism of infants, when the infant is to be named by someone present.

But though these rubrics do not expressly authorise the priest to object

to a name proposed, he no doubt possesses, and in fact exercises when
he considers it necessary, the right of making such objection on religious

or moral grounds, and of requiring the godparents to choose a more
suitable name. By Statute 52 Geo. iii. c. 146, s. 1, 1812, repeating the

provisions of an injunction of 1538, Canon 70 of 1603, and some previous

enactments, it is directed that a register of (amongst other things)

baptisms shall be kept by the officiating minister of each parish, in

the form provided in Sched. A annexed to the Act, in which a space is

left for the Christian name. And by 37 & 38 Vict. c. 88 (1874), repeal-

ing 6 & 7 Will. IV. c. 86 (1836), to the same effect, it is enacted that the

birth of every child born alive after the commencement of the Act
shall be registered by the registrar in the form in the schedule to sec. 4,

in which a space is left for the name {i.e. Christian name), if any ; and
sec. 8 provides that if the name by which a child was registered is

altered, or if having been registered without a name, a name is given to

it, the name or altered name may within twelve months of the registra-

tion of the birth be entered in the register upon production of a certifi-

cate in one of the forms appointed in the first schedule to the Act ; such
form being directed to be signed by the officiating minister, if the name
was given in baptism, if otherwise, by the parent and guardian or other
person procuring the alteration or giving of the name. We have above
noticed Archbishop Peckham's Constitution directing that an improper
name should be changed by the bishop at confirmation. Before the
Eeformation the possibility of such a change was clearly contemplated
by the form of the Office for Confirmation, in which the bishop was
directed to ask the child's name before annointing him with the chrism,
and afterwards, naming him, to sign him with the cross. (See the Office

in the Sarum Manual ; Burtees Society s Puhlications, vol. Ixiii., Appendix,
p. 96). In the First Prayer-Book of Edw. vi., also, the bishop in con-
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firming is directed to name the child, though not to previously ask the

name. But as all mention of the name is omitted in the Confirmation

Offices of the second and subsequent Prayer-Books, it has been thought

by some that the power of changing a Christian name at confirmation

no longer exists. This, however, is contrary to the opinion of Lord Coke

(1 Inst. 3), and to a case there cited by him, the form of the Confirma-

tion Office being in his time the same as now. In 1707, also, the Bishop

of Lincoln changed a name at confirmation, and ordered the new name
to be entered in the register ; and for later cases see Notes and Queries, 4th

series, vi. 17; 7th series, ii. 77. It appears from the above cases that

the power of alteration is not confined to objectionable names. In

practice, a name is sometimes added at confirmation.

[Authorities.—Hook's Churcli Dictionary ; Phillimore's Ecclesiastical

Laiv, 2nd ed.]

Christianity.—" There is abundant authority for saying that

Christianity is part and parcel of the law of the land." So Kelly, C.B.,

said in Cowccn v. Milhourn, 1867, L. R. 2 Ex., at p. 234. But the state-

ment must not be taken too literally. It is true that Christianity is

the religion of the Church which is by law established in this country

;

and that it had a large share in making our law what it is. But in no
other sense is Christianity part of the law of England. Our law recog-

nises and protects the Jewish religion and other beliefs which are

opposed to Christianity (see 9 & 10 Yict. c. 59 ; 32 & 33 Vict. c. 68

;

33 & 34 Vict. c. 49 ; 51 & 52 Vict. c. 46).

Lord Hale was the first to assert that " Christianity is parcel of the

laws of England," in 1676, in the course of his judgment in B. v. Taylor,

as reported in 1 Ventris, 293. The dictum does not appear in the report

of the same case in 3 Keble, 607. The Chief Justice was dealing with

the objection that blasphemous words such as Taylor had uttered were
punishable only in the Ecclesiastical Court : he held they were cognisable

also in a secular Court, because they were a danger to the State. " And,"
he added, " Christianity is parcel of the laws of England, and therefore

to reproach the Christian religion is to speak in subversion of the law."

See the judgment in full, ante, vol. ii. p. 293. It was merely an ohiter

dictum ; and it was not a sound argument. Eor, as the Commissioners
on Criminal Law remarked in their Sixth Report (May 3, 1841, p. 83),
" It is not criminal to speak or write either against the common law of

England generally, or against particular portions of it, provided it be

not done in such a manner as to endanger the public peace by exciting

forcible resistance." See also Jefferson's Letter to Major Cartwright,

published in Cartwright's Life and Correspondence. Lord Hale's, dictum
has been often repeated ; it is a pleasant phrase to quote ; but it has no
precise meaning. See Blasphemy.

Christmas Day.—This day, the Festival of the Birth of

Christ, has been observed in the Christian Church from very early

times; and, since the fifth century, on the 25th of December. In
England, in addition to being one of the festivals appointed to be

observed in the Book of Common Prayer, with a proper collect, epistle,

gospel, preface, psalms, and lessons, and the recitation of the Athanasian
Creed, it is recognised by the State as a public holiday, by ancient

custom and by various statutory provisions. Thus, by the Bills of

Exchange Act, 1882, 45 & 46 Vict. c. 61, ss. 14, 92, it is a "non-business
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day," bills falling due on which are payable the preceding business day.

By 37 & 38 Vict. c. 49 (1874), provision is made for the closing of

public-houses during certain hours of the day; 1 Edw. vii. c. 22, s.

35, directs that the whole day shall be a holiday in factories, and
the remaining statutory provisions with regard to the day are 1 & 2

Will. IV. c. 32, s. 3 (1831), forbidding under a penalty the killing of game
thereon ; 2 & 3 Vict. c. 47, s. 51 (1839), enabling the Commissioner of

Police in the Metropolis to make rules regulating the traffic during

divine service on the day; and 39 & 40 Vict. c. 36, s. 8 (1876), declaring

the day a public holiday in the Customs. Order 64, rule 2, of the

R S. C. directs that Christmas Day shall be excluded in certain com-
putations of time (see Bank Holidays; Business Days); and Order
67, r. 12, forbids the serving thereon in Admiralty actions of any
instrument except a warrant. It is also one of the customary quarter

days. See further. Time, Computation of.

Church .—As to Church generally, see Parish Church. See also-

ISTave ; Aisle ; Chancel ; Incumbent ; Ecclesiastical Corporations.

As to Churches under Ecclesiastical Commissioners, see Ecclesi-

astical Commissioners.

Church Building' Acts.— The powers of the Church
Building Commissioners were extinguished by the Act 19 & 20 Vict,

c. 55, which transferred them to the Ecclesiastical Commissioners {q.v.y

from January 1, 1857.

Church of Engcland.—The Church of England, Ecclesia

Anglicana, claims to be the branch of the Catholic Church in England.
The Church of England requires her members to believe in "the

Holy Catholic Church " (Apostles' Creed) and " one Catholic and
Apostolic Church " (Nicene Creed). For the meaning of the word
" catholic " as understood in English ecclesiastical law, see the letter of

George Bull, Bishop of St. David's, to Bossuet, Bishop of Meaux, cited

by Sir E. Phillimore, Official Principal of the Arches Court {Martin v.

MackonocMe, 1868, L. E. 2 Ad. & Ec. pp. 170, 171).

In a manifesto issued in March 1851 by the two archbishops and
twenty bishops of the Church of England, in view of a bull promulgated
by the then Pope, Pius the Ninth, in which he had divided England
and Wales into Eoman Catholic dioceses, a declaration was made to the
effect that the Church of England at the Eeformation had rejected

certain corruptions and innovations of Eome, and established "one
uniform ritual," but without in any degree severing her connection
with the ancient Catholic Church (see, further, the authorities cited

by Sir E. Phillimore , in Martin v. MackonocMe, supra ; Phillimore,

Ecclesiastical Laiv, 2nd ed., vol. i. ch. ii.).

The word "Protestant" occurs in the Coronation Service, in the
repealed portions of the Act of Union, and in certain modern Acts of
Parliament, e.g. 3 & 4 Vict. c. 33 ; 5 Vict. c. 6, in reference to the Church
of England and the Protestant Episcopal Church in Scotland, and the
Protestant Episcopal Church in the United States of America ; but it

has never been adopted by the Church of England in any formulary,
and its statutory use must be taken to indicate the independent national
existence of the Church of England, and her independence of the See
of Eome, and not as expressing any identity of position or doctrine
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between the Church of England and general foreign Protestantism as

such (Phillimore, Ecclesiastical Lata, sitjjjri). On the contrary, the

Church of England recognises the holy orders of the Greek and Eoman
Church, but not those of foreign Protestant bodies (see Holy Oedeks).

It should be added that the word " Catholic " is occasionally restricted

in popular conversation to the members of the Eoman Catholic com-
munion. Whatever other justification may be pleaded for this, so far

as England is concerned there is no legal authority for such a use of the

word. The attempt to restrict the word "Catholic" to this sense is

dealt with by Bishop Bull in the letter quoted in Martin v. Mackonochie,

supra. " But it seems that no other union of the Church will satisfy

the bishop but an union of all the Churches of Christ in the world,

under one visible head, having a jurisdiction over them all, and that

head the Bishop of Eome. But such an union of Christians was never
dreamed of amongst Christians for at least the first six hundred years,

as shall be shown in its due place."

It seems a generally accepted fact, though in modern times it has

been called in question by controversial writers, that English Eoman
Catholics attended the services of the Church of England until Pope
Pius V. in 1570 issued a bull excommunicating Queen Elizabeth; after

which they formed themselves into a separate body. English Eoman
Catholics after this were first known to the law as papists, or as popish

recusants, if they refused to conform ; subsequently as Eoman Catholics,

the Act 10 Geo. iv. c. 7, being entitled an Act for the relief of His
Majesty's Eoman Catholic subjects.

The organisation of the Church of England was the work of Arch-
bishop Theodore, 668, who first organised the episcopate in one province

and laid the foundations of the parochial system. The separate province

of York was finally constituted in 734. (See Archbishop; Bishop.)

The Welsh dioceses representing the ancient British Church were for

centuries outside both provinces, and they cannot be said to have
formed a part of the province of Canterbury until after the Norman
Conquest.

Relation of Chnrcli and State.—The Church of England is legally

described as " by law established,"' but the sense in which this expression

must be understood is best explained by Sir AVilliam Anson {Laio and
Custom of the Constitntion, p. 378), in his account of the Eoyal Supremacy,
when he says, "The sovereign is head of the Church, not for the

purpose of discharging any spiritual function, but because the Church is

the National Church, and as such is built into the fabric of the State."

Yet although a connection between Church and State has always
existed from the earliest times, it has considerably varied at different

epochs. In the Anglo-Saxon period it may be stated briefly that the

Church and State were practically identical—religion, morality, and
law being recognised as one and the same thing, although there was no
question in such times as to the organisation or powers of the Church
and State respectively. Whether ecclesiastical Courts properly so called

existed in the Anglo-Saxon period must be considered as doubtful. In
any case the distinction which exists between the civil and ecclesiastical

Courts was a result of the Norman Conquest. Thereafter Church and
State ceased to be identical. The ecclesiastical and the civil Courts

were separated (see Archdeacon), and the adoption by the former of

the canon law made the pope the ultimate judge of ecclesiastical cases.

(See Canon Law ; Ecclesiastical Laav.)
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The synods of the two provinces, which by the close of the tenth

century had grown into the Convocations of Canterbury and York,

exercised the right of legislating for the Church by canon. At the

same time, although the relations between Church and State had been

considerably modified, the Crown still, in virtue of the prerogative,

exercised a considerable control.

In the same way, Parliament, from its first institution, exercised the

right of legislation on ecclesiastical matters, especially in the way of

checking the encroachments of the See of Eome on the independence of

the National Church.

The Crown and the common law Courts also asserted their jurisdiction

over property vested in ecclesiastical corporations, and various statutes

were passed to limit the acquisition of land by them.

The position of the Church was both defined and modified by the

legislative enactments of Henry viii., Edward vi., and Elizabeth, measures

which in England effected the constitutional and doctrinal changes known
as the Reformation.

It was not the object of the framers of the Reformation statutes

either to establish a new faith or to create a new Church. The general

principle of the Reformation on its doctrinal side is stated in article 35 :

" Every particular or National Church hath authority to ordain, change,

and abolish ceremonies or rites of the Church ordained only by man's

authority." In answer to a request on the part of foreign princes that

she would tolerate the Roman Catholics as a separate ecclesiastical

body, Elizabeth refused, on the ground that "there was no new faith

propagated in England."

On the doctrinal side, the Church of England at the Reformation

repudiated certain mediaeval accretions of doctrine, and remodelled and
translated into the vernacular its forms of service and formularies, and
determined certain points of controversy by her Thirty-nine Articles

(see Articles, Thirty-nine); but as before, so after the Reformation,

the law of the Church of England and her history are to be deduced
from the ancient canon law, from the particular constitutions made in

this country to regulate the English Church, from the rubric, and occasion-

ally from Acts of Parliament ; and the whole may be illustrated also by
the writings of eminent persons.

Constitutionally, the Reformation took the form of a restoration to

the Crown of its ancient jurisdiction over the estate ecclesiastical and
spiritual, and an abolition of all foreign powers repugnant to the same
(see the Act of Supremacy, 1 Eliz. c. 1). The title, the " only supreme
head on earth of the Church of England," which was conferred on the
Crown by 26 Hen. viii. c. 1, was abolished by the repeal of that Act by
1 & 2 Philip and Mary, c. 8. The Act of Supremacy, however, required
all holders of office to acknowledge by oath that the Queen was sovereign
over all persons and causes ecclesiastical and temporal, to the exclusion

of all foreign princes, persons, prelates, states, and potentates. Under
sec. 17 of the same Act, all ecclesiastical jurisdiction which might
lawfully be exercised by visitation, etc., was vested in the Crown, which
was empowered, under sec. 18, to exercise its jurisdiction by commis-
sioners. Under these sections, the Court, commonly known as the
Court of High Commission (commissions for causes ecclesiastical) was
appointed; but it was abolished by 16 Car. I. c. 11, which repealed
clause 18 of the Act 1 Eliz. c. 1.

The Crown, further, has no right, in virtue of its ecclesiastical
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ipremacy, to create a Court in the nature of the High Commission
;Ourt.

The abolition of papal jurisdiction (24 Hen. viii. c. 12) rendered

lecessary the creation of an ecclesiastical Court of final jurisdiction.

[Under 25 Hen. viil. c. 19, it was enacted that an appeal should be to

ihe King in Chancery from the Courts of the archbishops, and that on

[such appeal a commission should be appointed, under the Great Seal, to

try each case ad hoc. These commissioners were known as the Court

)f Delegates, a tribunal which remained an integral part of our Church
jystem until 1832. In the year just mentioned the Act 2 & 3 Will. iv.

1 2, transferred ecclesiastical appeals to the Privy Council. Such
ippeals are now heard by the Judicial Committee of the Privy Council,

[which was constituted by the Act 3 & 4 Will. iv. c. 14. (See PiiiVY

[Council.)

In virtue of its ancient prerogative and the canon law, which
[declares the consent of a prince to be necessary to an episcopal appoint-

lent, the Crown (although the first clause of Magna Charta, which
iseems to be aimed at the practice, is still unrepealed) has generally

jclaimed and exercised a paramount voice in this respect. The right,

[however, is now practically regulated by statute. (See Coxge d'elire
;

i
Archbishop; Bishop.)

In the same way the Crown is guardian of the temporalities during

I

the vacancy of the See. Its right to appoint deans is at present purely

statutory (see Dean and Chapter).

Convocation (q.v.) can only be summoned by the Eoyal consent, and

I

by the statute (25 Hen. viii. c. 19, 1533) which embodied the submission

of the clergy. The convocations can only be summoned by Eoyal writ,

and cannot enact canons without Koyal licence ; and it has been held

that, even if such canons do receive the Eoyal assent, they are not
binding upon the laity, unless in so far as they are declaratory of

ancient custom (Middleton v. Crofts, 1736, 2 Atk. 650; 26 E. E. 788).

(As to jurisdiction of ecclesiastical Courts, see Ecclesiastical Law
land Consistory Court.)

Doctrines of.—The doctrines and discipline of the Church of England
are comprised in part in the Thirty-nine Articles and the Book of

Common Prayer, but the Church of England also recognises the

authority of the first four councils of the undivided Church. In
addition to this, the canon law, so far as it is incorporated in the

general law of the land, constitutions, canons of convocation (ut supra}

are also of authority (see Uscott v. Martin, 1842, 4 Moo. P. C. 104; 13 E.

E. 241 ; 59 E. E. 351).

The clergy, as distinguished from the laity, have always been
regarded for many purposes as an estate of the realm (see Clergy),.

and the Act of Henry viii. distinguishes between the spirituality and
the temporality. In point of view of spiritual capacity, spiritual or
ecclesiastical persons are bishops, priests, and deacons ; the administra-

tive officers of the Church are archbishops, bishops, deans, archdeacons,,

rural deans, rectors, vicars {vide suh titulis.)

Ecclesiasticcd Property.—The subject of ecclesiastical property is.

discussed under the headings of Ecclesiastical Corporations, Queen
Anne's Bounty, Tithes, and Glebes. It may be generally stated that

the Church of England is not a corporate body. Apart from modern
endowments, which are often vested in trustees, bishops, deans and
chapters, archdeacons, rectors, etc., are corporations, sole or aggregate^
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as the case may be. The origin of this is traced and explained in

Pollock and Maitland's History of English Law.
Who are Members of.—It is frequently stated that every English

subject is a member of the Church of England ; but this statement can

hardly be regarded as accurate. Every baptized person, as such, is in

a certain degree a member of the Church, and at common law no

religious body other than the Church of England was in any way
recognised. Dissenters can hold certain minor offices in the Church,

as, e.g., that of churchwarden. Jews, however, are not eligible for these

offices. On the other hand, Dissenters are not entitled to marriage or

burial at the hands of the priests of the Church unless they have been

validly baptized, nor, probably, to receive the communion unless they have

been confirmed. Such persons, however, although probably within the

condemnation of the canons of 1603, can sue in the ecclesiastical Courts.

Who must he Members of.—The Sovereign and probably a Eegent

must be a member of the Church of England.

In the event of the Sovereign marrying or becoming a Roman
Catholic, he or she forfeits the right to the Crown (Act of Settlement).

It is generally held that under the exceptions provided for in the Roman
Catholic Relief Act, 1829, 10 Geo. iv. c. 7, the Chancellor of Great

Britain, the Lord Keeper, the Lords Commissioners of the Great Seal,

and the Lord-Lieutenant of Ireland may not be Roman Catholics.

The Anglican Communion Abroad.—For the history of the establish-

ment and organisation of the Church in the colonies, in Canada, India,

Africa, and elsewhere, see Phillimore, Ecclesiastical Law, 2nd ed., vol. ii.

1769.

The status of the Church in the colonies has been defined in several

judgments of the Privy Council. In Long v. The Bishop of Cape Town,
1863, 1 Moo. P. C. C. N. S. 411 ; 15 E. R. 756, it was said, "The Church
of England, in places where there is no Church established by law, is in

the same situation with any other religious body—in no better, but in no
worse, position ; and the members may adopt, as the members of any
other communion may adopt, rules for enforcing discipline within their

body, which will be binding on those who have expressly or by implica-

tion assented to them." In the case of Ln re The Lord Bishop of Natal,

1864, 3 Moo. P. C. C. N. S. p. 115, at p. 151 ; 16 E. R. 57, it was said,
" Although in a Crown colony properly so called, or in cases where the
letters-patent are made in pursuance of the authority of an Act of Parlia-

ment (such, for example, as the Act of the 6th and 7th Vict. c. 13), a
bishopric may be constituted and ecclesiastical jurisdiction conferred by
the sole authority of the Crown, yet the letters-patent of the Crown will

not have any such effect or operation in a colony or settlement which
is possessed of an independent Legislature

;

" and see B. v. Eton College,

1857, 8 El. & Bl. p. 610, at p. 635; Bishop of Natal v. Gladstone, 1886,
L. R. 3 Eq. 1; The Bishop of Cape Town v. The Bishop of Natal, 1869,
6 Moo. P. C. C. N. S. 203; 16 E. R. 702; Merriman v. Williams, 1882,
7 App. Cas. 484.

Belation to the Episcopcd Church in Scotland.—While the Church of
England and the Scottish Episcopal Church are in full communion,
persons admitted into holy orders by bishops in Scotland cannot be
admitted to benefices or other ecclesiastical preferment in England
without the consent of the bishop of the diocese, and in certain cases
a penalty may be imposed on such persons officiating without the
-consent of the bishop (27 & 28 Vict. c. 94, ss. 5 and 6).
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The following are earlier English statutes affecting the Episcopal

Church in Scotland :—l Anne, c. 10, 1711; 1 Geo. i. c. 29, 1718; 19

Geo. II. c. 38; 21 Geo. ii. c. 34; 32 Geo. iii. c. 63.

See further, as to the status in England of clergymen of the Scottish

Episcopal Church, Canonical Obedience.

It may be mentioned that the Home Office is the medium of official

communication between the Church and the Crown.
[Authorities.—Gibs. Cod. ; Ayliff'e, Parergon ; Pollock and Maitland,

Hist. Eng. Law; Burns, Ecd. Laio ; Phillimore, Ecd. Laiv, 2nd ed.

;

Anson, Law and Custom of the Constitution; Stubbs, Constitutional

History.']

Church Rates.—See Eates (Church).

Churchwarden.—The office of churchwarden (les gardiens

d'eglisse, Year-Book, 8 Hen. v. f. 4, Hil. pi. 15) probably grew up in the

fourteenth century. When the legal theory that the parson was in a

certain sense the owner of the church and glebe came into being, it

became necessary to find persons who might for legal purposes be treated

as the owners or possessors of the chattels of the church, which were
provided by the parishioners, and were often very costly. From this

necessity arose the common law office of churchwardens, who first were
known as proctors, afterwards as guardians of the church, often as

wardens of the goods, works, and ornaments of the church, lastly as

churchwardens.

As the office of churchwardens sprang up through custom, it is

natural that the mode of their election should have differed. They are,

however, primarily ecclesiastical, not civil, officers, and therefore follow

the ecclesiastical divisions of the country.

The Local Government Act of 1894, 56 & 57 Vict. c. 73, s. 5, subs.

2, provides :
" As from the appointed day " (i.e. April 1895) " the church-

wardens of every rural parish shall cease to be overseers, and an

additional number of overseers may be appointed to replace the church-

wardens ; and references in any Act to the churchwardens and overseers

shall, as respects any rural parish, except so far as these references relate

to the affairs of the church, be construed as a reference to overseers."

(As to the legal estate or interest in property vested in churchwardens

and overseers prior to the Act, not being property connected with the

affairs of the church or an ecclesiastical charity, see s. 5, subs. (2) (c),

and s. 6, subs. (1) (b).) Churchwardens continue, however, overseers in

urban parishes (see, however, London Government Act, 1894, s. 33). [As

to churchwardens of London churches under the Local Government Act,

1899, 62 & 63 Vict. c. 14, see sec. 23 of that statute. Where church-

wardens are entitled to receive the rents of charity lands, they have no

right under the Charitable Trusts Amendment Act, 1855, 18 & 19 Vict.

c. 124, s. 29, to anticipate such rents without the consent of the Charity

Commissioners (Fell v. Official Trustee of Charity Lands, [1898] 2 Ch. 44).

"In my judgment," said Collins, L.J. (ubi sujJ., at p. 59), "churchwardens
are not a corporation. They are, as was said by Lord Kenyon in With-

nell V. Gartham, 1795, 6 T. E. 388, 396, which is a leading case on the

matter, quasi a corporation for certain purposes, and in the City of

London they are a corporation for the purpose of holding lands; but

beyond that, they are only annual officers."]

In 1603 the position of churchwardens was regulated by canons
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passed in Convocation, which received the Royal assent. As these

canons, however, have never received the sanction of Parliament,

they cannot bind the laity 'proprio vigore, but only so far as they are

declaratory of the ancient usage and law of the Church of England.

Canon 89 provides that the choice of churchwardens shall be made by
the joint consent of the minister and the parishioners, if it may be ; but

if they cannot agree upon such a choice, then the minister shall choose

one and the parishioners another ; and without such a joint or several

choice, none shall take on them to be churchwardens ; and that church-

wardens shall hold office for a year only. Canon 90 provides that the

churchwarden shall be chosen each year the first week after Easter ; but

this is only directory. As a matter of fact, the minister generally

nominates one churchwarden and the parishioners the other.

For reasons above stated, these canons cannot override custom, and
by custom in most of the old London parishes the parishioners choose

both churchwardens; but in new London parishes the canon holds.

And there may also be a good custom for the election to be by a select

vestry, or by the lord of the manor, or by the old churchwardens. And
in many larger parishes, especially in the North of England, which are

divided into several districts, townships or tithings, there may be a

custom to elect church or chapel wardens to act separately for the

district, for which each is appointed, but such churchwardens when
elected represent the whole parish (B. v. Marsh, 1836, 5 Ad. & E. 468

;

44 R. R. 473). But a custom to have no churchwardens is bad, and the

Court will grant a mandamus to the inhabitants of a parish liable to

contribute to church rates to assemble together with the minister and
elect churchwardens, and, in case of disobedience, may grant a criminal

information against the inhabitants upon whom the writ is served

{B. V. Wix, 1831, 2 Barn. & Adol. 197).

A custom for the minister to appoint both churchwardens is also

bad. At common law churchwardens were elected yearly by the

minister, and parishioners paying scot and lot, in vestry assembled.

Election by the vestry still continues, but the constitution of the

vestry has been modified by various Acts of Parliament, and in many
parishes by custom or statute the election is by select vestries (as to

which, see Vestry).

Apart from common law, there are also statutory churchwardens, who
hold their offices, and whose duties are mainly regulated under modern
statutes passed to facilitate the building of churches and the formation

of new parishes, viz. : the Church Building Acts, 58 Geo. iii. c. 45, ss. 73
and 74, 1818 ; 59 Geo. iii. c. 134, s. 30, 1819 ; 1 & 2 Will. iv. c. 38, ss. 16
and 23, 1831; and 8 & 9 Vict. c. 70, ss. 6, 7, 1845; also by the New
Parishes Act, 1843, 6 & 7 Vict. c. 37, s. 17, amended by the New
Parishes Act, 1844, 7 & 8 Vict. c. 94, and the New Parishes Act, 1856,
19 & 20 Vict. c. 104.

Churchwardens appointed under these Acts are not parochial officers

nor overseers of the poor in their parish ; but when under 1 & 2 Will. iv.

c. 38, a chapel-of-ease with its district is for ecclesiastical purposes con-

stituted a separate parish church, it is provided that churchwardens
appointed under that Act shall perform all the ecclesiastical duties of

churchwardens ; and a similar provision is made by the New Parishes
Act, 1843, with regard to new parishes formed under it.

These Acts provide for the election of churchwardens. It may be
generally stated that, under these, two churchwardens are elected at the
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usual term of choosing parish officers, and that one is appointed by
the incumbent and the other by the inhabitants residing in the district

or new parish (on this point, see Ecclesiastical ComxMISSIoners
;

Vestry; Parish ; New Parish). Under 1 & 2 Will. iv. c. 38, s. 16, and
8 & 9 Vict. c. 70, s. 6, which relate to district chapelries, one church-

warden is to be chosen by the minister and the other by the pew-renters

or householders resident in the district chapelry.

[An incumbent of a parish, who, upon the failure of himself and the

parishioners to agree upon the choice of churchwardens, exercises his

right of appointing one churchwarden, is not entitled either by the

common law or under sec. 3 of the Vestries Act, 1818, 58 Geo. iii. c. 60,

in his capacity as a ratepayer, to vote at the election of the second

churchwarden (R v. Salishiry (Bishop of), [1901] 2 K. B. 225).]

All inhabitants of a parish, being householders, but not lodgers,

are properly qualified to serve the office of churchwarden, apparently

without distinction of sex (B. v. Stuhbs, 1788, 2 T. E. 395 ; 1 E. E. 503);
but according to the old authorities no outsetter or outlier who occupieth

lands in the parish is capable of being chosen (Dean Prideaux, Directions

to Churchwardens, p. 44; Gibson, p. 215). But it has been held that

the partner in a London house of business who personally attends

to the business is liable to be chosen {Stephenson v. Lcmgston, 1804,

1 Hag. Cons. 379). But the Courts do not seem inclined to extend this

exception, and the recent decisions would make the restriction apply to

churchwardens of district parishes under 1 & 2 Will. iv. c. 38, s. 16,

although the words in the Act (s. 16) are only " fit and proper persons"

(see B. V. Harding, 1889, 6 T. L. E. 53 ; B. v. Cree, 1892, 67 L. T. 556),

the idea being that a churchwarden's duties require knowledge of the

parish.

It would seem, apart from these modern decisions, that all that is

really required at common law is that a churchwarden should have

some residence or place of business in a parish where he can be found.

A strict insistence on residence certainly causes great inconvenience.

Certain persons are disqualified from serving the office : aliens, denizens,

children, persons who have been convicted of fraud and perjury, and
Jews. Certain other classes, though not disqualified, are exempt, except

by their choice. These include peers of the realm, members of Parlia-

ment, clergymen, sheriffs, barristers, solicitors, practising physicians,

Eoman Catholic clergymen (but as to them, see 31 Geo. ill. c. 32,

s. 8; 52 Geo. in. c. 155, s. 9), duly qualified Dissenting preachers and
teachers, certain civil servants, and other professional men (as to these,

see Prideaux, Churchwardens' Guide, pp. 12-15). Protestant Dissenters

and Eoman Catholics may, if they have scruples, perform the office

by deputy (31 Geo. m. c. 32, s. 7; 52 Geo. iii. c. 155, s. 9), and in spite

of this the Courts will not oblige a Dissenter to serve the office, the

tenets of whose sect are such {e.g. if he be a Quaker) that he cannot

be presumed to be able conscientiously to perform the duties {Adey v.

Theobald, 1836, 1 Curt. 447).

Churchwardens under the Act 1 & 2 Will. iv. c. 38 must be fit and
proper persons chosen out of the inhabitants of the parish, and members
of the Church of England. The same qualification applies to church-

wardens of new parishes under 6 & 7 Vict. c. 37, only that it is not stated

that they must be inhabitants of such new parish. Churchwardens,

under the Church Buildings Acts, must be " fit and proper persons," but

need not be members of the Church of England.

VOL. III. 5
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Churchwardens of separate parishes for ecclesiastical purposes of

district parishes and new parishes must, as above stated, be resident

householders (E. v. Harding, supra), but it is not clear if this applies to

the churcliwardens of district chapelries and consolidated chapelries,

churches without districts, or subscription churches and chapels under

the Church Building Acts. (See Prideaux, pp. 18, 19).

In the event of the persons entitled refusing to elect, or of a. primd
facie case of an improper election, the remedy is to apply to the King's

Bench for a mandainus ; but such application must be made promptly,

and a rule will not be granted when an election has taken place

de facto, unless the proceedings have been null and void, or there is

probable reason to suppose that the result would have been different

{R V. Birmingham {Rector), 1837, 7 Ad. & E. 254 ; 45 E. E. 717 ; Ex
parte Maiohy, 1854, 3 EL & Bl. 718 ; Prideaux, p. 38).

The election of churchwardens is first by show of hands, and after-

wards by polling. (See Vestry.) A curate stands in the place of the

parson for the purpose of nominating one churchwarden. A vestry may
excuse a person elected from serving the ofhce, and in such cases it has

^ discretion to take a fine from the person so excused.

After election the churchwarden has to subscribe before the arch-

deacon or other proper ordinary a declaration that he will faithfully and
diligently perform the duties of his office. [Where an archdeacon is

inhibited, during the period of the bishop's triennial visitation, from exer-

cising any spiritual or ecclesiastical jurisdiction concerning {inter alia)

the admission of churchwardens, it is not the duty of the archdeacon

•during the period covered by the inhibition to admit a churchwarden,
and he cannot therefore be ordered by mandamus to do so {B. v. Sowter,

[1901] 1 K. B. 396.] The usual course is for the old churchwardens to

present the new churchwardens to the ordinary to be admitted; but
this is not necessary in point of law. Churchwardens ought, however,

not to act before they have been admitted and made the declaration,

and the old churchwardens " shall be reputed hereafter to continue

until the new churchwardens that shall succeed them be sworn, which
:shall be the first week after Easter" (see ante), " or some week following,

according to the declaration of the ordinary" (canons of 1603, and see

also 5 & 6 Will. iv. c. 62, s. 9). To what extent the acts of a church-
warden before admission may be supported as the acts of an officer

de facto is doubtful (see Prideaux, p. 43). A person elected and refusing

to take the office or make the declaration may, under 53 Geo. ill. c. 127,
be taken under a writ de contumace capiendo, which writ issues out of

Chancery upon a significavit from the ecclesiastical Courts. An old

•churchwarden, if re-elected, should be readmitted (see, however, Bray v.

Somer, 1862, 2 B. & S. 374), but cannot be compelled to serve.

The office of the ordinary is ministerial only, and if a colourable title

is shown by the persons claiming to be churchwardens, he is bound to

Admit them, even if there are two claimants for the office, as in such case
he should admit both, and if he refuse he can be compelled by a mandamus
{R. V. Archdeacon of Middlesex, 1835, 3 Ad. & E. 615 ; 42 E. E. 495) ; but
though the ordinary may not exercise any judicial authority, he may
inquire whether the person claiming to be admitted has been duly elected,

and if the parish return a disqualified person he is bound to reject him
{Anthony v. Seger, 1789, 1 Hag. Con. 9 ; ^. v. Williams, 1828, 8 Barn. &
Cress. 681; 32 E. E. 511).

A fee is payable on admission to the officials of the ordinary, but the
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churchwardens cannot be forced to pay it out of their own pockets ( Veley

V. Pertiuee, 1870, L. E. 5 Q. B. 573).

A churchwarden who ceases to reside in the parish does not ipso facto

cease to be a churchwarden, but another should be appointed in his place

{Ganvill v. Utting, 1845, 9 Jur. 1081).

As to the civil duties of churchwardens, see Overseers. (See also

the article on Allotments.)
Churchwardens are in a certain sense a body of the nature of a

corporation. But they are so only with regard to the goods and
chattels of the church, so that they may purchase the same for the

parish, or sue and be sued in respect of the same ; though they cannot
dispose of them without the consent of the parish and the licence of the

ordinary; but they are not a corporation in such sort as to purchase
land or take by grant except in London, where they are also a corporation

for such purposes. Goods placed in the church are not church property,

unless there is evidence of some dedication. But if the churchwardens
dispose of goods, the parishioners cannot bring an action against them
or the receivers of such goods ; but such action must be brought by the

new chuchwardens. One churchwarden cannot give an effectual release

or dispose of the goods of the church. Churchwardens in their public

capacity have no right to delegate their functions, but if they appoint

an agent, whom they afterwards sue in their private capacity for a

wrongful act, the sanction of one of them will be a good defence to an
action by both.

With the consent of the parishioners, however, churchwardens
jointly can dispose of the goods of the church {MetJwld v. Wynn, 1 Eol.

Abr. 787; Martin v. NutUn, 1724, 2 P. Wms. 266; 24 E. E. 724, is

hardly an authority for the statement that churchwardens can dispose

of goods without the consent of the parish).

Under canon 85 the churchwardens are directed to keep the church
repaired, and all things therein in an orderly and decent sort. But since

the Abolition of Church Eates Act there is no means of compelling the

parish to make such provision (see^os^). It is their duty to provide

bread and wine for the communion service, a chalice (see Communion),
a font, a convenient seat for the minister to read the service in, a pulpit

(see Pulpit), a surplice, a Bible of the largest volume, a book of the

Homilies (canon 80), an alms-chest (see Alms), a bier for the dead, a

bell and rope, a register book of christenings, weddings, and burials

.(canon 70), a chest for the register, a vestry book, etc.

With regard to church repairs, it is the duty of the churchwardens,
after taking an estimate as to the necessary costs of the same, and
ascertaining how much money they have in hand, to convene a vestry

and submit the proposed repairs to them, in order that, if necessary, a

rate may be imposed. (See Eates (Church).) Even if the church-

wardens have sufficient funds in hand, important repairs should not be
effected without the sanction of a vestry.

As to the duties of the churchwardens with regard to the repair of

the body of the church, see Parishioner ; as to the chancel, see Chancel.
See also Eates (Church) ; with regard to burial and closed graveyards,

see Churchyard.
In the event of an avoidance of the benefice by death or other

•causes, the churchwardens are the proper persons to have the care of

the benefice. (As to their duties, see Sequestration.) They are at

liberty, in such an event, to apply to the chancellor of the diocese for
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sequestration, and being authorised by an instrument under the seal

of the othce are to manage the profits and expenses for the benefit

of the successor; and the ordinary has power Ijy citation to compel
them to undertake the charge under penalty of contumacy. The
ordinary has also the power to appoint other persons than the church-

wardens to act as sequestrators.

Churchwardens, for the purposes of their duties, ought at all times

to have free access to the church; but the minister has in the first

instance the right to the possession of the key thereof, and it is

irregular for the churchwardens to make a key for themselves. If the

minister refuses them access to the church on proper occasions, com-
plaint should be made to the ordinary {Lee v. Mattheivs, 1830, 3 Hag.

Ec. p. 169, at p. 173; Deiondney v. Good, 1861, 7 Jur. K S. 637). The
churchwardens have no right to set up monuments in the church

without the consent of the minister or ordinary; for such right, if

admitted, would secularise the church {Beckwith v. Harding, 1818,

1 Barn. & Aid. 508; 19 E. E. 372); nor may they remove fixtures,

monuments, or pictures ; but if these are offensive or cause inconvenience,

they should apply to the ordinary for a faculty {q.v.) authorising their

removal; and they have no right to remove by force any ornament
introduced by the minister although without a faculty. Their proper

course is to cite the minister to show why a faculty should not be

granted for the removal. [When colours, no longer required for military

service, are hung up in the chancel of a church, and not so affixed to the

wall as to become part of the freehold, the property in them is vested

in the churchwardens, and not in the incumbent {Vincent v. Eyton,

[1897] P. 1).]

The churchwardens have a duty to preserve order during divine

service, and to see that everyone takes his proper seat, though their

rights in these matters are far from being clearly ascertainable {Asher
V. Calcraft, 1887, 18 Q. B. D. 607 ; Fidler v. Lane, 1825, 2 Add. E. E.

419; as to the law as to seats in church generally, see Pews); but
they can have no prescription to dispose of the seats independently
of the ordinary {Fresgrave v. The ChurcMvardens of Shrewsbury, 3
Anne, 1 Salk. 167; May v. Gilbert, 11 Jac. 1, 2 Bulst. 150); and they
have no right to refuse anyone, behaving properly, standing-room
in the church, because they think that he cannot be conveniently
accommodated {Taylor v. Timson, 1888, 20 Q. B. D. 671).) They are
not to suffer loiterers about the church or churchyard during divine
service (canon 19), and they shall present the names of those who
behave rudely and disorderly in church at visitations (canon 111).

(See further. Brawling ; Chastisement.) [It is the duty of a church-
warden, in making collections of money at church services, not to deviate
from the usual practice of the particular church in such matter unless he
is otherwise ordered by the bishop {Howell v. Holdroyd, [1897] P. 198).
Churchwardens are the proper custodians of moneys collected for
ordinary church expenses, and such moneys should be placed to an
account in a bank in their joint names. It appears that a churchwarden
who, in a proper case refuses to sign a cheque on such account, is liable

to be articled in a criminal ecclesiastical suit (S. C.).]

A churchwarden may take the hat off the head of one who sits.

covered during divine service {Hall v. Planner, 18 Car. 2, 196).
Churchwardens have a general duty to protect the church and church-
yard from any irreverent or unseemly conduct even when divine
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service is not being performed {e.g. to prevent plays, banquets, etc., in

the church or churchyard ; see canon 88) ; but it is doubtful how far

they have a right to expel a person from the church or churchyard for

misconduct when no service is going on (compare Worth v. TerrinqtoUy

1845, 13 Mee. & W. 781 ; 67 E. E. 815 ; Griffin v. Dighton, 1864, 5 B.

& S. 93 ; Taylor v. Timson, supra).

Churchwardens have a right to prevent any man from preaching in

the church unless he shows his licence (canon 51), and they should note

the names of strange preachers in a book (canon 52), and it seems that,

if the minister himself were guilty of grossly offensive conduct, they
would have the right to restrain him. Their only other function is

to collect the alms during the reading of the offertory sentences at the

communion service, and alms so collected are at the disposal for distri-

bution of the minister and churchwardens (see further. Offertory)
(Hiitdhins V. Denziloe, 1792, 1 Hag. Con. 170). If churchwardens think
it necessary to remove a person from the church, they should do so

without unnecessary force and without giving occasion for scandal

{Reynolds v. Monkton, 1841, 2 Moo. & E. 384).

With regard to free seats, churchwardens have authority to direct,

for the maintenance of order and decorum, in which of such seats

certain classes of the congregation may and may not sit {Asher v.

Calcraft, 1887, 18 Q. B. D. 607). It is an ecclesiastical offence for

churchwardens to break into the belfry and ring the church bells

against the consent of the incumbent ; but such proceedings will not be
justified if they were merely rung without his consent.

As guardians of the morals and religion of the parish, churchwardens
(in their character of questmen) are bound to present, twice a year,

according to the articles supplied to them at their admission, offences

(including offences against morality) in their parish punishable by
ecclesiastical law, before the archdeacon or other ordinary, and they
may present oftener, but cannot be compelled so to do unless the bishop

himself visits (canons 116, 117). The minister himself may be so

presented.

It may be noted that this part of the churchwarden's duties is

largely obsolete, but it has been considered by Stephen, J. {obiter), that

persons (other than Protestant Dissenters usually attending a dissenting

place of worship) absent from church "may still be presented" {Taylor

V. Timson, supra). A churchwarden may also, under the Public Worship
Eegulation Act, 1874, 37 & 38 Vict. c. 85, s. 8, make a written represen-

tation to the bishop of any illegal practice on the part of the minister.

Under 23 & 24 Vict. c. 51, churchwardens are compelled to make an
annual return, in the month of June, of sums levied or received for

church rates to one of the Secretaries of State.

Churchwardens, at the end of their year or within a month's time
thereof, must pass their accounts before the vestry. Exceptions may
be taken to such accounts, first, as to the particulars on which dis-

bursements have been made, and, secondly, as to the justness of the

disbursements. If the disbursements exceed the balance in hand, and
have been sanctioned by the parish, they may be paid by the succeeding

churchwardens. If churchwardens have disposed of church goods

without the consent of the ordinary, although with the consent of the

parishioners, the ordinary may call on them to account. Churchwardens
are at present compellable by the ecclesiastical Courts to produce their

accounts ; but no examination of them can take place before that juris-
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diction, nor can their production be compelled if they have been passed

by the vestry.

When churchwardens have presented their successors, they are

functi officio, and their successors may continue an action which they

have commenced.
A churchwarden who misbehaves may be removed on a complaint to

the ordinary, and may be sued for neglect of duty in the ecclesiastical

Courts; and if, as a churchwarden, he receives money corruptly, he

may be indicted (Welcorne v. Lake, 18 Car. 2, 1 Sid. 281; B. v. JEy^^es,

18 Car. 2, 1 Sid. 307).

[Authorities.—Lindwood, Prov. ; Gibson, Cod. ; Ayliffe, Parergon ;

Dean Prideaux on Churclmvardens ; Eogers, Ecclesiastical Laio ; Prideaux,

Churchwardens' Guide, 16th ed. ; Shaw, Parish Law; Steer, Parish Law;
Pollock and Haitiand, History of English Laiu.]

Churchyard.—The freehold of the churchyard is in the

incumbent, subject to the parishioners' right of burial. The incumbent
and the churchwardens are bound to allow the burial of a parishioner

in the churchyard, but they have a discretion as to the particular part

where the burial shall take place (Ex yarte Blachnore, 1830, 1 Barn. &
Adol. 122 ; 35 E. E. 242). There may be a custom in a parish to allow^

the burial of strangers as well as parishioners in the churchyard ; but if

no such custom exists, it has been laid down in several cases that the

incumbent and churchwardens should grant provision for the burial of

strangers very sparingly, so that the rights of parishioners may not be
prejudicially affected. The duty of seeing that the churchyard is well

kept and repaired rests with the churchwardens {q.v.).

When a churchyard is once consecrated and dedicated to sacred

purposes, no judge has power to grant a faculty to sanction the use of it

for secular purposes ; nothing short of an Act of Parliament can divest

consecrated ground of its sacred character {B. v. Twiss, 1869, L. E.

4 Q. B. 407) ; but under the various Open Spaces Acts many disused

churchyards and burial-grounds have been secularised and converted
into recreation grounds. A gift for the maintenance of a churchyard
is a valid charitable gift {In re Douglas; Douglas v. Simpson, [1905]
1 Ch. 279). See Burial.

[See Phillimore, Ecclesiastical I^aiv, 2nd ed., vol. ii. pp. 1383 et seq^^

Cinque Ports.—The Cinque Ports are a number of seaport
towns on the coast of Kent and Sussex, which in very early times were
"the five most important havens in the kingdom" (Comyn, Digest,

Franchise), owing to their position at the nearest part of England to the
Continent; they were "privileged corporations with peculiar customs
and great local independence " (Stubbs, Const. Hist. ii. 314) ; and formed
a franchise or liberty subject to the jurisdiction of their warden only
and his officers. They were enfranchised by Edward the Confessor, and
had their charter of confirmation from Edward I. in 1278. "In the
time of Edward the Confessor there were but three ports—Dover, Sand-
wich, and Eomney ; but in the time of William the Conqueror Hastings
and Hythe were added ; and John, Winchelsea and Eye—yet they are
called the Cinque Ports " (Comyn, ibid., quoting 4 Inst. 222). In the
statutes they are always spoken of as " the Cinque Ports, two ancient
towns and their members." In Domesday Book, Dover and Sandwich
are recorded as holding their liberties in return for a provision of twenty

I
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ships each, to be kept for fifteen days annually in the King's service

;

and Eomney with the other ports owed sea service (Stubbs, i. 665). The
Cinque Ports are closely connected with the first beginnings of a regular

navy in England ; in the reign of Henry ill., when ships were required,

the necessary number was impressed by the sheriffs of the maritime

counties or the barons of the Cinque Ports, by the latter notably in

1207, and so again in 1298 under Edward I. {ibid. ii. 311). In the early

years of Edward i.'s reign they exercised the chief administrative power
over the navy ; thus in 1298 Kobert Burghersh, the lieutenant warden
of the Cinque Ports, superintended the fleet; and in 1302 he was still

warden, and answerable for the service of fifty-seven ships due from the

ports. The corporate members are Pevensey, Seaford, Lydd, Folkestone,

Feversham, Fordwich, Tenterden, and Deal. In 1306, when the mari-

time jurisdiction over the English coasts was divided between three

admirals (see Admikal), one was captain and admiral of the fleet of the

ships of the Cinque Ports and all other ports from Dover to Cornwall,

while another was captain and admiral from the Thames to Berwick,

and the third probably commanded on the coast of the Irish Sea
(Stubbs, ii. 313, 314). Under Edward iii. the Cinque Ports furnished

fifty-seven ships to the royal fleet, Dover and Hastings contributing

twenty-one each, and Komney, Hythe, and Sandwich five each (ibid. i.

667).

The lord warden is described by Comyn as " an officer who has been
appointed time out of mind for the custody of the ports, and as having
the jurisdiction of the admiral within the Cinque Ports exempt from the

Admiralty of England, which jurisdiction is saved to him in several Acts
of Parliament " {Digest, Franchise). Jeakes gives the following account

of him: "This great officer, or Limenarcha, as Camden observes, was
an imitation of the same officer which the Eomans established for the

defence of our coasts, and called Littoris Saxonici or Tractus Maritimi
Comes, who had the charge of nine seaports. There is no doubt that

these Cinque Ports and towns were under one special government in

the time of the Saxons, necessity so requiring, though guardian (from

whence luarden) imports a name imposed by William the Conqueror.

These wardens being set for the defence of the ports and coasts on
which they are, and as chief commanders of the ships which they were
to furnish to sea, gave them as well the name of admirals in respect

of their office as to the sea; as wardens with reference to their care

in keeping and preserving the liberties of the ports at land, both as

mediators between their sovereigns and them, if differences should arise

there, and as judges among them and between them and others to guard
and defend them against unjust encroachments of foreigners upon their

rights and jurisdictions. . . . For as to the former he is the immediate
officer of the king to the ports, and hath the return of his writs that

run there, they being directed to him ; and as to the latter the causes

were heard and judgment concerning them given in the old Court
of Shepway and the Courts of Chancery and Admiralty. . . . That the

warden might have a place of residence near the ports, and a seat

suitable to his quality, is the Castle of Dover committed to his charge

and custody, of which he is also entituled the constable " {Charters of tJie

Cinque Forts, published 1728, but written forty years before, 24).

The lord warden's exclusive civil jurisdiction in the Cinque Ports

was abolished in 1855 (18 & 19 Vict. c. 48, ss. 1, 2), except as regards his

Court of Admiralty {ibid. s. 10, and 1 & 2 Geo. iv. c. 76, ss. 15 and 18,



72 CINQUE POETS

1821, and M. S. A., 1894, s. 571), and his jurisdiction and office as

admiral of the Cinque Ports (Municipal Corporations Act, 1882, s. 256).

He appoints the judge of the Admiralty Court of the Cinque Ports,

the registrar of the Cinque Ports, and the marshal of the Court; he

nominates the Cinque Ports Salvage Commissioners, and approves the

appointment of their secretary or registrar, and the fees to be taken

;

he appoints the captain of Deal Castle, and some minor officials at

Walmer Castle, which has been his residence. He can appoint a deputy

warden, but this right has not been exercised since 1867, and there is

now no such officer. In practice he also nominates certain statutory

justices for the Cinque Ports (see below). An instance of his right to

droits of admiralty in the Cinque Ports being made good against the

Lord High Admiral is to be found in the case of Lord Warden v. King in

his Office of Admiralty (1831, 2 Hag. 438—a whale stranded at Dover);

though he was not entitled to prize droits {The Oester Ems, 1784, 1 Rob.

C. 284; Browne, Admiralty Civil Lord, The, 1802, ii. 496ff.). For

militia purposes he acts for the Cinque Ports as the lord lieutenant of

a county. He at one time claimed a right to nominate and recom-

mend to the ports persons to represent them in Parliament; and
Comyn says that the ports held their franchise per baronium, and
were represented in Parliament by the lord warden or keeper ; but this

right was declared not to exist in 1688 (1 W. & M. s. 7). He or his

deputy may be a member of the Admiralty Commission instituted by
28 Hen. viii. c. 15, to try all offences committed by sea within the

jurisdiction of the Lord High Admiral or his own; and for all

offences within the Cinque Ports the Commission was directed to

him under that Act and the Piracy Act, 11 & 12 Will. ill. c. 7, and
trial was had before a jury of the inhabitants (1 & 2 Geo. iv. c. 76, s. 16).

The powers of these Admiralty Commissioners are now exercised by the

judges of assize (1844, 7 & 8 Vict. c. 2), and the Central Criminal Court
(q.v.) can try all offences at sea in the jurisdiction of the Admiralty
(1834, 4 & 5 Will. IV. c. 36). The office is one of great honour even at

the present day ; it is now held by the Prince of Wales, as it was by
Edward I. in the lifetime of his father, Henry iii.; and in later times its

holders have included Mr. Pitt in the time of the American War, the
Duke of Wellington, Lord Palmerston, and Lord Salisbury; and it

entitles its holder to a salute of nineteen guns from ships of war.

The Cinque Ports have been represented in Parliament from the
time of boroughs first sending representatives, viz., the famous Parlia-

ment of Simon de Montfort in 1265, the writ then summoning "de
quinque Portubus de qualibet civitate et burgo quatuor homines,"
and from 42 Edward ill. they returned two members (JEncycl. Metrop.
"Cinque Ports"). In Cromwell's time, in 1656, Sandwich, Dover, and
Eye each sent a baron to Parliament. In 1832 Winchelsea was dis-

franchised as a borough, as were Eomney, Eye, and Sandwich in 1885

;

but Dover, Hastings, and Hythe are still separately represented.
The privileges of the barons or freemen of the Cinque Ports were

at one time of a high nature, and thus they had the right at the
coronations of the Kings of England to carry a silken canopy over the
Sovereign's person, and sit on his right hand at the coronation banquet
in Westminster Hall (see Shakespeare, Henry VIII. Act iv. Scene 1).

But the most important of their privileges was their exemption from
any other jurisdiction than that of their own Courts. Their last charter,

granted in the twentieth year of Charles ii., and confirmed in the fourth
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of James IL, only confirms that of Edward I. granting " the barons of

the Cinque Ports the liberties and freedoms as they and their ancestors

then at any time, better, more fully, and more honourably have had in

the times of King Edward (the Confessor), inter alia to be free of

common summons before our justices from all manner of pleas itinerant

{i.e. judges of assize) in whatsoever counties such their lands be so that

they be not bound to come before the justices aforesaid, except any of

the same barons implead any or be impleaded" (Jeakes, 22). These
liberties were confirmed by Magna Charta of Edward i. (s. 9) ; and see

32 Hen. viii. c. 20, s. 11 ; and only prerogative writs of the Sovereign,

such as mandam.us, habeas corpus, etc., ran to the Cinque Ports (Comyn,
ante). Their old organisation continues for some purposes : all of them
except Winchelsea and Romney have separate borough jurisdictions

saved to them (Municipal Corporations Act, 1882, s. 248); have the

jurisdiction of county justices for licensing purposes within their

respective corporate and non-corporate members or liberties, not being

within the limits of a borough having a separate commission of the

peace {ihid.; and see Alehouse Act, 1828, 9 Geo. iv. c. 61, s. 8;
Williamson, Licensing Laio, 1905, 411, 412); while under the Sale of

Food and Drugs Acts of 1875 and 1879 any liberty of a Cinque
Port not comprised within the jurisdiction of a borough is subject

to the jurisdiction of the county where it is situated (38 & 39 Vict,

c. 68, s. 32; 42 & 43 Vict. c. 30, s. 7); and power was given to grant

a charter to Romney and Winchelsea, with a provision in the case

of the latter that if no charter were granted the corporation should

continue undissolved, and Winchelsea still be entitled an ancient town
of the Cinque Ports (Municipal Corporations Act, 1883, ss. 14 and
15 and Sched. I. (1)); but their non-corporate members became part

of the body of the county in which they were situate (s. 13 (3)).

The Local Government Act, 1888, 51 & 52 Vict. c. 41, s. 48 (4), makes
" the Cinque Ports two ancient towns, and their members for all pur-

poses of the county council and powers and duties of Quarter Sessions

and justices out of sessions form part of the county in which they are

situated, without prejudice nevertheless to the position of any such port,

town, or members as a Quarter Sessions borough under the Municipal
Corporations Act, 1882, as amended by this Act, and without prejudice

to the existing privileges of such ports, towns, and members as respects

matters not affected by this Act."

The county magistrates have no jurisdiction in the Cinque Ports,

e.g. for licensing purposes (Alehouse Act, 1828, 9 Geo. iv. c. 61, s. 8;
Beerhouse Act, 1830, s. 24, 11 Geo. iv. and 1 Will. iv. c. 64, s. 24),

which are reserved to the justices of the Cinque Ports the ancient

towns and their liberties. The members of the corporations of the

towns were formerly the justices of the peace for their respective towns
and their non-corporate members. Under the Municipal Corporations
Act, most of the towns have been incorporated, and ordinary borough
justices have superseded the former justices. By an Act of 1811 (51
Geo. III. c. 36) the Crown is empowered to appoint magistrates pos-

sessing jurisdiction throughout the whole of the liberties of the Cinque
Ports other than in the Cinque Ports towns. Rye and Winchelsea and
the corporate members, except for licensing purposes therein, or in

matters to go before the General Sessions of the Cinque Ports ancient

towns or corporate members, and these justices, since the Municipal
Corporations Act, 1882, s. 248, have this jurisdiction in the corporate
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as well as in the non-corporate members. In practice these justices

are appointed by the lord warden.

The ports have had a militia of their own since 1673 (15 Car. ii. c. 4,

s. 10), and the present Militia Act applies to them as if they were a

separate county and the lord warden were the lieutenant of that county

(45 & 46 Vict. c. 49, s. 49 (3)); and the enactments with regard to local

militia continue in force (s. 54 (1), Sched. 3). They have a separate

corps of volunteers of their own, and for the purposes of the Volunteer

Acts are equivalent to a county (1863, 26 & 27 Vict. c. 65, and 1871,

34 & 35 Vict. c. 86).

The Admiralty Court of the Cinque Ports, whose jurisdiction is

saved expressly by statute (1 & 2 Geo. iv. c. 76 ; 46 & 47 Vict. c. 18,

s. 13 ; and 57 & 58 Vict. c. 60, s. 571), exercises a jurisdiction which is

" in practice confined to cases arising within the liberties and jurisdic-

tion of the Cinque Ports, and except in the case of salvage under 1 & 2

Geo. IV. c. 86, and of admiralty and maritime causes transferred thither

from the County Courts, does not extend beyond the inherent jurisdic-

tion possessed by the High Court of Admiralty " (Williams and Bruce,

Admiralty Practice, 18). The local limits of that jurisdiction were

declared at an inquisition held at the Court of Admiralty in Dover in

1684 to extend from Shore Beacon in Essex to Eed Cliff near Seaford;

and with regard to salvage they are defined as comprising all the sea

between Seaford in Sussex and a point within five miles of Cape Grisnez

on the coast of France, and the coast of Essex (1 & 2 Geo. iv. c. 76, s. 18).

Within these limits the Court takes cognisance of causes of damage to

ships {The Vivid, 1873, 1 Asp. 601), and salvage {The Clarisse, 1856,

Swa. 129 ; The Antilope, 1872, 1 Asp. 477), though the Admiralty Court

has a concurrent jurisdiction there {The Maria Lttisa, 1856, Swa. 67

;

The Jeuiie Paid, 1867, L. E. 1 Ad. & Ec. 336); and other maritime

causes, such as wages, etc. (Williams and Bruce, 121, 147, 186, 214). Its

practice is governed by rules made by the present judge. Eight Hon.
Arthur Cohen, K.C. (St. E. & 0., 1896, 609). Actions concerned with
cases arising within the Cinque Ports jurisdiction under the statute

of 1821 above may be transferred or appeals made to it from the

County Courts (1868, 31 & 32 Vict. c. 71, s. 33); and it can hear

appeals from the Cinque Ports Salvage Commissioners (1 & 2 Geo.

IV. c. 76, s. 4), such appeal being final (s. 5). The appeal from it lies

to the Privy Council {The Clarisse, ante). The Court still sits as
formerly in the church of St. James at Dover, though by consent of

parties it sometimes sits in London or elsewhere.

The Cinque Ports Salvage Commissioners are a body consisting of

three or more substantial persons in each of the Cinque Ports, the two
ancient towns, and their members appointed by the lord warden, who
have power to determine disputes as to salvage and all claims and
demands by pilots, hovellers, boatmen, and other persons for any
services rendered to any ship or vessel, as well as for carrying off to

such ship or vessel any anchors, cables, or other stores from any part or
port on the coast of Kent, Sussex, Essex or the Isle of Thanet, as well
as for conducting and conveying such ships or vessels from the Downs
or any other harbour, port, or place on the said coasts within their
jurisdiction, or for the saving and preserving within that jurisdiction

any goods or merchandise wrecked, stranded, or cast away from any
ship or vessel, and the masters and owners thereof being present at the
place where the commissioners are sitting, to hear and determine all
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cases of services rendered by pilots, boatmen, or others to shipping

within their jurisdiction, whether such ships or vessels shall be in

distress or not, and to examine the parties and their witnesses on oath

(for an instance of a salvage award by them, see The Elise, 1859, Swa.

436); such commissioners are to be paid by the owners of the goods or

vessels such fees as the lord warden shall allow ; no commissioner is to

act away from the place where he is resident ; an appeal lies from their

decision either to the Cinque Ports Admiralty Court or to the Admiralty

Court {The Gloria de Maria, 1856, Swa. 106), within twenty days,

and such appeal is to be final (1 & 2 Geo. iv. c. 76, ss. 1, 2, 3, 4, 5).

Such appeal to the Admiralty Court is in the nature of a rehearing ; and
thus new evidence may be given by the appellants, and the value of the

salved property may be re-opened, though it has been agreed before the

commissioners {The Annette, 1873, L. E. 4, A. & E. 9, 1 Asp. 577). It

is doubtful whether under the Judicature Acts an appeal will lie by
leave from the decision of a Divisional Court of Admiralty (which

takes the place of the Admiralty Court for this purpose) to the Court

of Appeal (Judicature Act, 1873, s. 45, Judicature Act, 1876, s. 20,

and Judicature Act, 1894, s. 1 (5); Thomas v. Kelly, 1888, 13 App.

Cas. 508, Williams and Bruce, ch. 22). A similar jurisdiction is

enjoyed by the lord warden, the lieutenant of Dover Castle, the deputy

warden, and the judge of the Cinque Ports Admiralty Court, and any
other officer especially appointed by the lord warden (1 & 2 Geo. iv.

c. 76, s. 15) or the deputy warden (9 Geo. iv. c. 37, 1828).

The pilotage authority formerly exercised by the Cinque Ports has

been vested in the Trinity House since 1853 (16 & 17 Vict. c. 129), as

well as the property of the Society of Cinque Ports, Pilots, and the

Court of Loadmanage (s. 10).

All authority over wreck within the Cinque Ports was vested in the

Board of Trade in 1854 (17 & 18 Yict. c. 120, s. 11), when the Serjeants

of admiralty of the Cinque Ports were put under the Board.

[See Jeakes, Chapters of the Cinque Forts, 1728; Boys, Sandiuich and

Cinque Ports, 1792; Lyon, Cinque Ports, 1813; Encyclopedia Metro-

politana, " Cinque Ports " ; Knocker, Grand Court of Sheptvay, 1862

;

Williams and Bruce, Admiralty Practice, 3rd ed., 1902.]

Circuits and Assizes.—Magna Carta—Special Justiciaries

—The Establishment of Circuits—Msi Prius—The Commissions—The

Central Criminal Court—The Supreme Court of Judicature Act, 1873

—

The Old Circuits—The New Circuits—The Dates of Circuits—Interpreta-

tion.

Magna Carta.

In the thirteenth century a large part of the judicial business of the

country was transacted by justices in eyre, that is by judges having a

commission to traverse the country, and hear all pleas. (See Eyre.)

These itinera or eyres seem, in early times, to have been called assizes

;

for in the writ ordering the sheriff to summon those who ought to come

before the justices in eyre, we find the words, pos^2'2^«m assisa idtimo fuit

in imrtihus illis ; and similar expressions, which clearly refer to the

eyres, are found in other writs of the reign of Henry in. One of the

most important functions of justices in eyre was to take Petty Assizes,

which were an exceedingly convenient and expeditious remedy for loss

of possession or seisin. But the eyres were, in theory, though not in
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actual practice, held but once in seven years ; and unless the plaintiff

was willing to wait until the justices came into his county to hear all

pleas, he was obliged to bring his action in the King's Court, which,

before 1215, was not held in any fixed place. To put an end to this

inconvenience, the Magna Carta of 1215 declared that three of the Petty

Assizes, namely, Darein Presentment, Mortdancester, and Novel Dis-

seisine, should always be taken in their counties, that is in the counties

in which the lands in dispute were situate; and that two justices

sliould be sent to each county four times a year, who, with four knights

chosen by the county, should take such assizes. The Magna Carta of

the following year contained the same provision, but a different one was
inserted in its place in the issues of 1217 and 1225. It was to the

effect that only the assizes of Novel Disseisine and Mortdancester were

always to be taken in their counties ; that justices should be sent to

each county once a year, who, with the knights of the county (no

number is specified), should take such assizes ; that those which could

not be terminated by the justices in the county might be terminated by
them elsewhere ; and that all difficulties were to be adjourned to the

bench. Assizes of Darein Presentment were always to be taken in the

bench.

Special Justiciaries.

The provision that assizes of Novel Disseisine and Mortdancester
should always be taken in their counties seems to have been loyally

observed ; but justices were not sent into the counties in the manner
suggested by the Great Charter. What happened was this. When any
one wanted to avail himself of the remedy by assize, he applied to the

King for a justice to be sent into his county to take the assize, and the

King then assigned a justice by letters-patents for that purpose. No
judges were sent into the counties to take all the assizes which might be
brought before them, but special commissions were granted to judges to

take particular assizes. This was taken to be a sufficient compliance
with the provision of Magna Carta. In the early years of the reign of

Henry iii. there were not many of such commissions ; but towards its

close their numbers in any year might be counted, not by tens, but by
hundreds.

In the forty-fourth year of Henry ill., probably because the King
had been appointing his favourites, who were not competent to do the
work of taking assizes, it was provided that speciales justiciarice should be
intrusted to the seven named persons only, all of whom seem to have
been justices of the bench at Westminster, or justices corami Rege
{Bractons Note Booh, i. 20). The Close Rolls do not show that any similar

provision was made in the following year, but there was one in 53 Hen. iii.,

and it is possible that others were made in the intervening years, and
not recorded upon the rolls.

The system of speciales justiciarim was not confined to the Petty
Assizes. Justices were also sent into the counties to take a particular

attaint, to deliver a particular gaol, and for various other judicial

purposes.

The Establishment of Circuits.

It would seem that even in the early part of the reign of Henry iii.

there was some organisation in the assignment of justices in this way.
There would be allotted to one of them the task of taking assizes in
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some definite part of the country, generally in the neighbourhood of his
home ; but it was not until the close of the reign that it became common
for a judge to be specially appointed to take all the assizes, or deliver all

the gaols in a group of counties. In every case, however, separate letters-

patent were necessary to authorise the justice to take each assize. In
the first year of Edward I. it was found that some further organisation

in this direction was necessary. Accordingly, it was then provided that
the country should be divided into six groups of counties, and that two
justices should go through each group to take assisas juratas et recog-

nicioncs. The work was to be done by the two justices together, or by
one of them associating to himself such other persons as he thought fit

for the purpose. The provision, which was called Nofa forma de
ordinacione justiciariorum (or perhaps justiciariarum), is found on the
Patent Eoll of 1 Edw. i., and may be said to give birth to the circuits

of justices of assize.

In the following year justices were again sent through groups of
counties for the same purposes; and although the Patent and Close
EoUs do not contain any record of their appointments, it is probable
that the system was continued until 13 Edw. i.

In that year the Statute of Westminster, ii. c. 30, ordained that two
sworn justices should be assigned, before whom and none others assizes

of Novel Disseisine, Mortdancester, and Attaints should be taken.
They were to associate to themselves one or more of the discreetest

knights of the county into which they should come ; and they were ta
take the assizes and attaints three times a year, at most, during certain
weeks named in the statute. Eight years later, by the Statute of
21 Edw. I., called De Justiciariis assignatis, the kingdom was divided into
four circuits, and to each circuit there were assigned two justices for
taking assizes, juries, and certificates. These justices were to be engaged
at this work throughout the year in the places which they thought best,

and for the greatest advantage of the people. Though the number of
circuits was thus fixed at four, it was afterwards changed to six ; but
the change does not seem to have been the result of any legislative Act.
The Statute of Eines, 27 Edw. i. c. 3, imposed on these justices the
additional duty of delivering the county gaols. If one of the justices,

was a clerk, the other was to associate to himself a layman for the
purpose. It appears that this statute was not properly observed ; and
that commissions of gaol delivery were being intrusted to persons
presumably clerks—procured by great men, with a view to securing
pardon of felonies. It was therefore enacted by the Statute of Northamp-
ton, 2 Edw. III. c. 2, that justices should not be appointed against the
form of the Statute of Fines ; and that assizes, attaints, and certificates

should be taken before the justices commonly assigned, who should have
a knowledge of the law, and none other. The Statute of 4 Edw. iii. c. 2
ordained that good and discreet persons, " other than of the places," that
is to say, other than justices of the two benches, should be assigned
in all the counties of England to take assizes, juries, and certificates, and
to deliver gaols. They were to perform these duties three times a year,,

and more often if need be.

JVisi Prius.

Besides providing for the taking of assizes, the Statute of West-
minster, ii. c. 30, created the Nisi Prius jurisdiction of justices of assize..
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It provided that inquests in pleas of trespass in either bench not being

of " enormous trespass," and also inquests in other pleas in either bench

hot requiring great examination, might be taken before the justices of

assize. But inquests which required great examination should be taken

before the justices of the bench, unless both parties requested that an

inquest should be taken before two justices of the bench, or one justice

and a knight, when they came into the county. This was carried out

by a judicial writ in these words :
" Precipimus tibi quod venire facias

coram justiciariis nostris apud Westmonasterium in octabis sancti

Michaelis nisi, talis et talis tali die et loco ad partes illas venerint

duodecim. . .
." The law as to the number of justices was altered by

the Statute of Fines, c. 4, wliich provided that inquests determinable

before justices of either bench might be taken in time of vacation before

any of the justices, before whom the plea was brought, with one knight

•of the county, unless it were an inquest which required great examina-

tion. Nothing was said about the consent of the parties.

Accordingly the Statute of York, 12 Edw. ii. c. 3, after reciting that

the Statute of Fines, c. 4, needed explanation, declared that in cases of

inquests in pleas of land, which did not require great examination, the

inquest should be taken in the country before one justice of the Court,

in which the plea was brought, and one substantial man of the county,

knight or other, so that a certain day be given in the bench, and a

•certain day and place in the country, in the presence of the parties, if the

demandant so requested. Inquests in pleas or land which required great

examination, were to be taken in the country in the same way, but before

two justices of the bench. Finally, the Statute of Northampton, 2 Edw. ill.

c. 16, enacted that all such inquests as were the subject of the Statute

of York should be taken as well at the request of the tenant as of the

demandant, but all other process, according to the Statute of York, in

.such case, was to be saved and kept. It may be observed that little is

known of the interpretation put upon these statutes, or how far their

provisions were observed by the Government.
Till the year 1340 an inquest in the country could only be taken by

a judge of the Court in which the issue was joined ; and as it frequently

happened that no judge of that Court went into the county where the
inquest was to be taken, this was a matter of great inconvenience to

.suitors and jurors alike. By way of remedy it was enacted by 14 Edw. iii.,

stat. 1, c. 16, that Nisi Prius might be granted before a judge of the
'Common Pleas in a suit in the King's Bench, or before a justice of the
King's Bench in a suit in the Common Pleas ; and if it should happen
that no judge of either bench should go into the county where the
inquest was to be taken, then Nisi Prius might be granted before the
Chief Baron of the Exchequer, if a " man of law

;

" and in case no justice

of either bench, nor the Chief Baron of the Exchequer went into the
'County where the inquest was to be taken, then Nisi Prius was to be
granted to the justices assigned to take assizes in those parts, so long as
one of the justices assigned was a justice of either bench 07^ a King's
Serjeant. From the middle of the reign of Elizabeth the Barons of the
Exchequer were always appointed Serjeants, and from that time Nisi
Prius could be granted before any judge of the three superior Courts of
Common Law at Westminster. It should, however, be noticed that
justices of assize had no jurisdiction to take inquisition of pleas pending
in the Court of Exchequer ; it was not until the year 1839 that they were
-enabled, by 2 & 3 Vict. c. 22, to do so without a special commission.
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The Commissions.

During the two centuries which followed the Statute of 14 Edw. iii. it

became the settled practice for the King twice in every year to appoint

his judges to take assizes, juries, and certificates. There were six circuits,

including every county of England, except Middlesex and the counties

palatine [see Durham; Lancaster, etc.]; and to each circuit there

were assigned two of the judges. They went on circuit in the vacations

preceding Easter and Michaelmas terms, except the judges of the

Northern Circuit, who did not visit the counties of York and Lancaster

in the spring vacation. The patent appointing them included the names
of the Serjeants practising on the respective circuits, who were thus able

to sit as justices of assize, if it were necessary. This patent was also

accompanied by a writ of association, by which the clerk of assize {q.v.)

and his deputy, the associate and the clerk of arraigns {q.v.), were
associated to the judges and Serjeants. A writ of admittance also

issued, directing the judges and Serjeants to admit these four circuit

ofticials into their society as fellow-justices; and a writ called si nan
omnes, provided that if all the persons included in the patent and writ

of association could not be present, then any two of them, of whom one
must be a judge or a serjeant, might execute the commission. By
13 & 14 Vict. c. 25, King's counsel and barristers, having a patent of

precedence, were enabled to act as justices of assize as fully, to all

intents and purposes, as if they were of the " Degree of the Coif." See

Coif.

Sir Francis Bacon asserted (Use of the Law, 1630, p. 17) that justices

of assize had five commissions, of which one was a commission of Nisi

Prius, and another the commission of the peace (q.v.). This assertion,

which has been repeated by numerous writers of eminence, is not

accurate. No patent was sent to the justices of assize authorising them
to sit at Nisi Prius; their jurisdiction in this respect being merely
incidental to the commission of assize; and all justices of assize and
gaol delivery were in the commission of the peace within the precincts

of their Courts, just as all judges of the King's Bench were ex officio

in the commission of the peace for all counties (Lambard, Eirenarcha,

1610, p. 13). At the present time all judges of the Supreme Court of

Judicature are specially named in the commission of the peace for each

county.

The three commissions, which were always sent to the justices of

assize, were the Commission of Assize, the Commission of Gaol Delivery,

and the Commission of Oyer and Terminer. The first of these has

already been discussed, and it has been shown that by the Statute de

finihus justices of assize were also to sit as justices of gaol delivery.

Since the date of that statute they have had a commission which
ordered them to deliver the gaol of every prisoner in it at the time of

their arrival in the circuit town, by whomever indicted and for whatever
crime committed. By construction of law a person is deemed to be in

gaol who has been admitted to bail. The commission was directed to

the two judges, the Serjeants and King's counsel practising on the

circuit, or some of them; occasionally to one or more barristers also

practising there, and to the circuit officers, directing them or any two
or more of them, of whom one was required to be a judge, serjeant,

King's counsel, or barrister, to execute the commission. There were
ordinarily no writs of association, admittance, and si non omnes, as in
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the case of the. commission of assize. All persons authorised to act as

justices were included in the connnission of gaol delivery itself.

The commission of oyer and terminer was addressed to the same
persons as the commission of gaol delivery, and also to the Lord

Chancellor, the President of the Council, and Lord Privy Seal, and the

Lords Lieutenant of the several counties within the circuit. It directed

them, or any two of them, one being a judge, Serjeant, King's counsel, or

barrister, to inquire, hear, and determine concerning treasons, felonies,

and misdemeanors committed within the circuit. Under this commis-

sion persons could be tried whether they were in gaol or at large, but

the judges could only act upon an indictment found at the same assizes,

for they could not hear and determine by a petit jury until they had
inquired by a grand jury. There was this distinction between the

commission of assize and the commissions of oyer and terminer and

gaol delivery. In the first of them, until the year 1850, the quorum
necessarily consisted of judges and Serjeants, but in the other two King's

counsel, or even barristers, could always be of the quorum. It seems,

too, that in the seventeenth century three commissioners were required

to form a quorum in the commission of oyer and terminer (see Clerk of
Assize, 1682, p. 8 ; Leverson v. R., 1869, L. E. 4 Q. B. 394) ; but the number
necessary may have varied from time to time.

The Central Criminal Court.

Since 1834 the criminal business of London, Middlesex, and certain

designated parts of Kent, Surrey, and Essex has been carried out by
a modern Court, called the Central Criminal Court, established by
the Central Criminal Court Act, 1834. See article Central Ceiminal
Court.

The Supreme Court of Judicature Act, 1873.

The Supreme Court of Judicature Act, 1873, considerably altered the

functions of the judges in circuit. It provided, by sec. 16, that there

should be transferred to and vested in the High Court of Justice all the

jurisdiction, which, at the date of the commencement of the Act, was
vested in, or capable of being exercised by, certain Courts, among which
were the Courts created by commissions of assize, of oyer and terminer,

and of gaol delivery, or any of such commission.

Sec. 29 of the same Act provided that His Majesty might, by
commission of assize or by any other commission, assign to any
judge or judges of the High Court of Justice, or other persons usually

named in commissions of assize, the duty of trying and determining,

within any place or district specially fixed for that purpose by such
commission, any causes or matters, or any questions, or issues of fact or

of law, or partly of fact and partly of law, in any cause or matter
depending in the High Court, or the exercise of any civil or criminal

jurisdiction capable of being exercised by the High Court; and any
commissioner or commissioners appointed in pursuance of sec. 29 should,

when engaged in the exercise of any jurisdiction assigned to him or them
in pursuance of the Act, be deemed to constitute a Court of the High
Court of Justice ; and subject to any restrictions or conditions imposed
by rules of Court, and to the power of transfer, any party to any cause
or matter involving the trial of a question or issue of fact, or partly of

fact and partly of law, might, with the leave of the judge or judges to
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whom or to whose division the cause or matter was assigned, require

the question or issue to be tried or determined by a commissioner or

commissioners, as in the Act aforesaid, or at sittings to be held in

Middlesex or London, as was in sec. 37 of the Act mentioned, and such

question or issue should be tried and determined accordingly.

Sec. 37 of the same Act provided, among other things, that sittings

for trial by jury in London and Middlesex, and the sittings of judges of

the High Court under commission of assize, oyer and terminer and gaol

delivery should be held by and before the judges of three common-law
divisions of the High Court.

Since the Act of 1873 the same commissions have been issued to

the judges and others, just as before, but the functions of the commis-

sioners are different. The old commissioners of assize, when transacting

civil business, merely tried by jury questions of fact in actions pending

in the Courts at Westminster. They now can dispose of all questions

of law, as well as of fact, as judges of the High Court of Justice. Their

functions in criminal matters are, however, much the same as before.

Since 1884 the names of all the judges of the Supreme Court of

Judicature have been placed in the various commissions; and before

that date the names of the judges on the rota for the trial of election

petitions were added to those of the judges or commissioners appointed

for each circuit.

By the Supreme Court of Judicature Act, 1884, s. 7, County Court

judges have every qualification which was conferred on King's counsel

by the Act of 13 & 14 Vict. c. 25.

The Old Circuits.

The arrangement of circuits has been greatly changed during the

present century. Before the year 1830 the six circuits were constituted

as follows :—(1) The Home Circuit, consisting of the counties of Hertford,

Essex, Kent, Sussex, and Surrey
; (2) the Midland Circuit, consisting of

the counties of Warwick, Leicester, Derby, Nottingham, Lincoln, Kutland,

and Northampton; (3) the Norfolk Circuit, consisting of the counties of

Norfolk, Suffolk, Cambridge, Huntingdon, Bedford, and Buckingham;

(4) the Northern Circuit, consisting of the counties of York, North-

umberland, Cumberland, Westmoreland, Lancaster, and Durham; (5)
the Oxford Circuit, consisting of the counties of Oxford, Worcester,

Stafford, Salop, Hereford, Monmouth, Gloucester, and Berkshire; (6)
the Western Circuit, consisting of the counties of Hampshire, Wiltshire^

Dorset, Devon, Cornwall, and Somerset. To these were added by
11 Geo. IV. and 1 Will. iv. c. 70 the North Wales Circuit and South
Wales Circuit. Three years later the Act 3 & 4 Will. iv. c. 71 em-
powered the Crown in Council (1) to order and direct from time to

time at what places in any county in England and assizes and sessions

under the commissions of gaol delivery and other commissions should

be held ; and to order and direct such assizes and sessions to be holden

at more than one place in the same county on the same circuit; (2)
to divide counties for the purpose of holding assizes in different divisions

of the same county.

By Orders in Council of 10th June and 9th July 1864, made under
this Act, the county of York was divided into the North and Eastern
Eiding and the West Biding Divisions. This Act has not been
repealed.

VOL. III. 6
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In 1863 the Act 26 & 27 Vict. c. 122 empowered the Crown in

Council to order and direct that any of the circuit of England and
Wales should be altered by taking away from any circuit any county or

counties or parts of any county or counties and annexing the same to

any other circuit or circuits.

By an Order in Council of the 8.th December 1863, made pursuant

to this Act, the county of York was taken away from the Northern

Circuit and annexed to the Midland Circuit; and the counties of

Leicester, Eutland, and Northampton were taken away from the

Midland Circuit and annexed to the Norfolk Circuit.

The New Circuits.

The Judicature Act, 1875 (s. 23), enables His Majesty by Order in

Council to provide (1) for the discontinuance, either temporarily or per-

manently, wholly or partially, of any existing circuit, and the formation

•of any new circuit by the union of any county or part of counties or

partly in one way and partly in the other, or by the constitution of any
county or part of a county to be a circuit by itself ; and in particular for

the issue of commissions for the discharge of civil and criminal business

in the county of Surrey to the judges appointed to sit for the trial by
jury of causes and issues in Middlesex or London, or any of them;

(2) for the appointment of the place or places at which assizes are to

be holden on any circuit; (3) for altering, by such authority and in

such a manner as may be specified in the Order, the day appointed

for holding the assizes at any place in any circuit in any case where
by reason of the pressure of business or other unforeseen cause, it is

•expedient to alter the same.

By this section the Crown can deprive any county of the privilege

of having assizes held at some place within it.

Pursuant to this Act, an Order in Council (W. N., 1876, p. 88)
was made on 5th February, 1876, by which the then existing

circuits were discontinued, and instead thereof new circuits were
created. These were the Northern Circuit, consisting of the counties of

Westmoreland, Cumberland, and Lancaster ; the North-Eastern Circuit,

consisting of the counties of Northumberland, Durham, and York ; the
Midland Circuit, consisting of the counties of Lincoln, Nottingham,
Derby, Warwick, Leicester, Northampton, Eutland, Buckingham, and
Bedford; the South-Eastern Circuit, consisting of the counties of Nor-
folk, Suffolk, Huntingdon, Cambridge, Hertford, Essex, Kent, and
Sussex ; the Oxford Circuit, consisting of the counties of Berks, Oxford,
Worcester, Stafford, Salop, Hereford, Monmouth, and Gloucester; the
Western Circuit, consisting of the counties of Southampton, Wilts,
Dorset, Devon, Cornwall, and Somerset ; the North and South Wales
Circuit, consisting of the county of Chester and all the Welsh counties.
The North and South Wales Circuit was divided into two divisions : the
North Wales Division and the South Wales Division.

The Order also provided that the county of Surrey should not be
included in any circuit, but that commissions should be issued not less

often than twice in every year for the discharge of civil and criminal
business therein.

The Date of Circuits.

During the nineteenth century commissions of oyer and terminer
and gaol delivery sometimes issued into certain counties during the
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vacation following the Michaelmas term. The sittings under these
commissions were called Winter Circuits. The actual form of the
commissions was the same as in the Spring and Autumn Circuits, except
that they were addressed to all the judges instead of to two only, and
that they contained a proviso that the commissioners should not be
required to try any prisoner who should have been committed for trial

at the next sessions of the peace in any of the counties of the circuit,

but should be at liberty to order the prisoner to remain in gaol.

By the Winter Assizes Acts, 1876 and 1877, power was given to

His Majesty by Order in Council to unite counties for the purpose of

Winter Assizes, that is, for assizes during the months of September,
October, November, December, and January. The Acts also provided
that the jurisdiction of the Central Criminal Court at any session held

in these months might be extended by the same machinery to neigh-

bouring counties or parts of counties. The Spring Assizes Act, 1879,
extended to Spring Assizes the power given to Her Majesty as to

Winter Assizes. The system of grouping under these Acts was
adopted for some years, but it was found to be attended with great

inconvenience, particularly to the witnesses, who were often kept
waiting at the assize towns for a considerable time at a long distance

from their homes. This led to its discontinuance in the year 1888,

but the Acts themselves have not been repealed.

By an Order in Council dated 26th June 1884 (W. K, 1884,

p. 359), made pursuant to the Act of 3 & 4 Will. iv. c. 71, and the

Supreme Court of Judicature Act, 1875, further provisions were made
for fixing the commission days for the several assize -towns of all the

circuits, and for various other matters concerning the regulation of

circuit business.

By an Order in Council of 28th July 1893, it was ordered that

(1) the commission days for the several places on the respective circuits

for the assizes to be thereafter holden should, so far as might be prac-

ticable and the business to be done might allow, be fixed by the judges

at their meeting in manner theretofore accustomed in accordance with
the scheme set out in the schedule thereto

; (2) the county of Surrey
should be included in the South-Eastern Circuit

; (3) there should be
repealed so much of the Order in Council of 26th June 1884 as was
inconsistent with any provision contained in this Order (W. N., 1893,

p. 361).

The schedule provided for the holding of Summer and Winter Assizes

for both civil and criminal business on all circuits ; for the holding of an
Autumn Circuit for criminal business only, except in Manchester, Liver-

pool, Leeds, and Swansea, where civil business was also to be transacted

;

and for an Easter Circuit for civil and criminal business in Manchester
and Liverpool, and criminal business in Leeds.

The schedule was amended in the following year by an Order in

Council of 28th May 1894, in order that Autumn Assizes might be

held for the city of Birmingham.

Interpretation.

In the Interpretation Act, 1889, the expression "Court of assize"

shall in that and every other Act, as respects England, Wales, and
Ireland, mean a Court of assize, a Court of oyer and terminer, and a

Court of gaol delivery, or any of them, and shall, as respects England
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and Wales, include the Central Criminal Court. By the same Act the

expression assizes as respects England, Wales, and Ireland shall mean
the Courts of assize usually held in every year, and shall include the

sessions of the Central Criminal Court, but shall not include any Court

of assize held by virtue of any special commission.

See also Eyre ; Gaol Delivery ; Inquest ; Jury; Nisi Prius ; Oyer
AND Terminer ; Venire Facias.

Circular Note.—A negotiable instrument somewhat in the

nature of a letter of credit {q.v.\ being a request in writing by a bank to

its correspondents abroad to pay a specified sum to a specified person.

The payee is usually furnished with a " letter of indication " which is

referred to in, and produced on presentation of, the circular note. This

letter is signed by the manager of the bank, and also subsequently,

in a space left for the purpose, by the payee, as a precaution against

forgery.

The holder is not bound to cash circular notes, and in the event of

his not electing to use them, may, after reasonable notice of such

election, require payment at the issuing banker's hands {Conflans Quarry

Co. V. Parker, 1867, L. E. 3 C. P. 1, where the nature and incidents of

these notes are discussed at length). Sems, if any notes are lost, in

which case the banker is entitled to an indemnity, the loss falls on the

payee {Conflans Quarry Co. v. Parker, ubi sup^a ; Hume-Dick v. Herries

&Co., 1888, 4T. L. K. 541).

Circulation (of Newspaper containing^ Libel).
—See Defamation ; Newspaper.

Circus.—By the Prevention of Cruelty to Children Act, 1904,

4 Edw. VII. c. 15, s. 2, it is an offence to cause or procure any child under
sixteen, or for any one having the custody, charge, or care of any such

child to allow such child to be in any place for the purpose of being

trained as an acrobat, contortionist, or circus performer, or of being

trained for any exhibition or performance w^hich in its nature is

dangerous, punishable on summary conviction by a fine not exceeding

£25, or alternatively, or in default of payment of, or in addition to such
fine, by imprisonment for a term of three months, with or without hard
labour. A Petty Sessional Court may, however, grant licences, subject

to such restrictions and conditions as may be thought fit, for any child

over ten years of age to take part in entertainments in premises licensed

according to law for public entertainments, or in any circus or other
place of public amusement, or to be trained as an acrobat, etc., or for

both purposes, if satisfied as to the fitness of the child, and that proper
provision has been made to secure the health and kind treatment of the
child. The Court has power to vary, add to, or rescind, any such
licence (s. 3 (1)). The licence is a sufficient protection to all persons
under, or in accordance with, the same (ibid.). The duty of seeing
whether the restrictions and conditions of the licence are complied with
is imposed on the inspectors and other officers charged with the execution
of the Employment of Children Act, 1903, who have the same rights as
to entering and inspecting places of public entertainment at which the
employment of a child is for the time being licensed, as an inspector under
the Factory and Workshop Act, 1901, has to enter a factory or workshop
under sec. 119 of that Act (s. 3 (2)). Any person applying for a licence
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must give at least seven days' notice to the chief officer of police for the

district in which the licence is to take effect, and that officer may appear
personally or by some other person and show cause why the licence

should not be granted. The licensing authority are not to grant a

licence unless they are satisfied that such notice has been properly given

(s. 3 (3)). Any person to whom a licence is granted must forthwith cause

a copy thereof to be sent to the local authority for the district in which
the licence is to take effect ; failure to send such copy renders him liable

to a fine not exceeding £5 on summary conviction (s. 3 (4)).

By the Children's Dangerous Performance Act, 1879, 42 & 43 Vict.

c. 34, as amended by the Dangerous Performance Act, 1897, 60&61 Yict.

c. 52, any person causing any boy under sixteen, or any girl under eighteen

years of age, to take part in any public exhibition or performance
dangerous to life or limb, and any parent, guardian, or person having

custody of the child, is liable to a penalty not exceeding £10 on summary
conviction. When an accident occurs, the employer is liable to be
indicted for assault, and the Court may award compensation to the

child up to £20. If the child be apparently of the age alleged by the

informant, the onus is laid on the accused to prove that the child is not

of that age. No prosecution shall be instituted without the consent

of the chief officer of police of the police area in which the offence is

committed. See further the Prevention of Cruelty to Children Act,

1904, 4 Edw. vii. c. 15, and Cruelty to Children for special provisions

applying to the above offences.

Citation.—A term employed in the Ecclesiastical Courts to

designate the process by which a suit was originated. It is now in

use in the practice of the Probate and Divorce Division. In probate

practice it is a summons issuing from the principal registry, chiefly used

when persons having the primary right to a grant of probate or letters

of administration neglect to apply for the same, and some person having
an inferior interest desires to obtain a grant. In such cases a " citation

to see proceedings " is issued, which cites the various persons with the

superior interest to appear, and calls upon them either to renounce their

right or show cause why the applicant should not obtain a grant. The
statements in a citation must be verified by affidavit.

In divorce practice, a citation is served on the respondents, requiring

them to appear and answer the allegations in the petition filed against

them. It states the names of the parties, the nature of the relief

sought by the petition, and gives notice that in default of an appear-

ance the Court will proceed to hear the petition in the absence of the

respondents.

The person cited to see proceedings is required to enter his

appearance at the Writ, Appearance and Judgment Department,
Central Office. The citation must be produced. Official notice of the

appearance is sent on the day of entry thereof from the Central Office

to the Principal Probate Registry, Somerset House, where appearances

are entered to all citations other than those to see proceedings.

Citizen is a term usually employed under the republican form of

government as the equivalent of subject in monarchies of feudal origin.

(See British Subject.) In this country, though it means properly

the inhabitant of a city, it is used ("as also is burgess") of persons

possessing civic rights in any city or borough.
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City.—Coke defines a city as "a borough incorporate which hath

or hath had a Bishop ; and though the Bishopricke be dissolved, yet the

city remaineth" (Coke on Littleton, 109 &). Coke means, in speaking of

a bishop, the head of a bishopric, and not a suffragan bishop. This

definition is not quite comprehensive, as Mr. Hargrave points out in

mentioning the city of Westminster, which was not a borough in-

corporate in his day {ibid., Hargrave's ed., 1832, notes 123, 124),

though it is so now (London Government Act, 1899). Coventry is an

example of a place which is a city though its bishopric has been

dissolved. Thus when a borough incorporate becomes the seat of a

bishopric, by reason of this fact it becomes also a city {e.g. Wakefield).

There is also another kind of city, that created by the prerogative of

the Crown. This method lay dormant for many years, and has only

recently been revived. Cities so created are Sheffield (in 1893),

Bradford, Hull, Leeds and Nottingham (in 1897), and Cardiff (in

1905). The procedure is by petition to the Crown through the

Privy Council ; and if the Crown grants the prayer, letters-patent are

issued. There is also in use the term "county of a city," which

means that the city is also a county of itself (such as Bristol, Chester,

and Hull). The inhabitant of a city is termed a citizen.

City of London.—See London City.

City of London Court.—See London City; County
Court.

Civil Death.—Used in contrast with natural death to describe

loss of all civil rights and status. It arose originally (1) by taking

monastic vows
; (2) by abjuring the realm (Bracton de Legg. Ang. /.

301 &, 421 &) ; (3) by conviction and attainder for treason or felony.

The first two instances arose from the election of the person in

question to put himself out of the pale of the common law: (1) By
entering a monastery—most of which claimed to be wholly exempt
from the authority or visitation even of the diocesan of the county in

which they lay. A person on entering into religion could make a will

and his personalty went to his executors ; or if he made no will, to his

next-of-kin, and his estate to his heirs, which kept it out of mortmain.
Old grants of estates for life were made " for natural life " to avoid the

effect of monastic vows (2 Black. Com. 132 ; 2 Co. Eep. 48). (2) By
claiming sanctuary, the consequence of which was to require him to

abjure the realm wholly and for ever, and forfeiture of his lands and
goods. See Sanctuary.

The first went wdth the suppression of the monasteries ; the second
with the abolition of sanctuary ; and the third in 1870 by the Forfeitures

Act, 1870, 33 & 34 Vict. c. 23, s. 1. The present position of a felon

convicted of crime within the meaning of that Act, i.e. sent to penal
servitude, is to suspend his liberty and civil rights till pardon or sentence
served, and to vest his property in an administrator for his own benefit.

Under the old system of transportation and before 1870, a convict
under sentence of penal servitude or transportation seems to have been
in chattel servitude to the Crown (see 6 Lmv Quarterly Review, 397-
404). This position did not, however, make his killing no murder (Fost.

Crim. Law, 79). The ruling of Lush, J., in B. v. Well, 1867, 11 Cox
C. C. 133, that a man under sentence of death for capital felony is civilly
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dead and cannot be a witness, is no longer an authority, being given

prior to the Act of 1870, and based on the old notions of disqualification

of witnesses by crime and felons by attainder, and such a person has in

recent times been actually allowed to give evidence.

Civil Law.—Civil law is the law of the Eoman Empire, as

codified by Justinian, and preserved, with some additions, in the collec-

tion known as the " Corpus luris Civilis." This collection was so

described by the " glossators " of the twelfth century, to distinguish it

from the collections of ecclesiastical canons, which were afterwards

embodied in the " Corpus luris Canonici." ^ See Canon Law.
Jus Ante-Justinianeum,.—The legislation of Justinian took effect at

first only in the Empire of the East; and the Teutonic tribes which

overran the Western Empire, so far as they administered Eoman law at

all, administered the uncodified system which they found prevailing in

Italy, Gaul, or Spain, at the date of their arrival in those countries

respectively. This system had been gradually developed from, or

superadded to, the XII Tables, by laws passed in the popular assemblies,

by the edicts of the prsetors and sediles, by "Senatus consulta," by
the writings of the jurists, and, lastly, by the " Constitutiones " of the

emperors, especially as collected in the code of Theodosius ii. (a.d. 438).

It was imperfectly set forth, for the benefit of their Eoman subjects, by

the Gothic conquerors, in such works as the Edidiim Theodorici, the

Breviarium Alariciamcm, and the Lex Bomana Burgundionum. Down
to the twelfth century, it prevailed as the common law of the large

portion of France known as the " pays du droit ecrit
;

" and was
undoubtedly at one time operative also in Britain. How far the law of

Eome, in this its comparatively inorganic and undigested condition, has

left still subsisting traces of its diffusion through the various countries

of Europe, is, in each case, a question which has given rise to con-

troversy. In Italy there is no doubt that, after the year 554 A.D., it

gave place to the legislation of Justinian.

The Legislation of Justinian.—It will now be necessary to give some
account of the reforming labours of the Emperor Justinian, at the date

of whose accession to the throne of the East, 527 a.d., the voluminous

and inaccessible character of the law had become a serious evil. Not to

mention the more ancient of the sources of law already mentioned, the

writings of the authoritative jurists alone were estimated as filling two

thousand books ; while the Imperial constitutions issued since the close

of the Theodosian code had never been collected or arranged. Besides

these defects of form, the law presented grave defects of substance.

Side by side with modern concessions to equity and convenience, it had

retained many harsh and narrow institutions, handed down from a

barbarous antiquity. The law needed to be reduced in bulk, cleared of

anachronisms, relieved from contradictions, and arranged upon some

intelligible system. All this was accomplished in an incredibly short

1 This use of "civil," as opposed to "ecclesiastical," law must be carefully dis-

tinguished from the classical opposition of " ius civile," the old strict law of Rome
(" quod quisque populus ipse sibi ius constituit "), to " ius gentium," the modifica-

tions received by the former to adapt it to commercial intercourse with foreign

nationalities (" quod naturalis ratio inter omnes homines constituit, id apud omnes
populos perseque custoditur, vocaturque ius gentium ") ; as also from the modern
use of "Droit civil," " Civilrecht," in the sense of "private," as opposed to

"public," law. "Civil" is no longer used on the Continent as equivalent to

"Roman" law.
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space of time, by a series of Imperial commissions, on which Tribonian,

quaestor of the palace, played the leading part. The constitutions, or,

as we should say, the statute law, was arranged in a so-called code of

twelve books, which was promulgated in 529, and as finally revised

(" Codex repetitai prielections ") in 584 a.d. The opinions of the great

jurists, corresponding to our case-law, were selected and grouped in the

fifty books which compose the " Digesta " or " Pandectse," published in

December A.D. 533. A manual for students, called " Institutiones,"

largely modelled upon the work of the same name which had been

written four centuries previously by Gains, was issued in November in

the same year. All those publications were declared to have the force

of law, and any reference to the enormous mass of legal literature from

which they had been extracted was forbidden for the future. This

piece of legislation was not to be disturbed by subsequent enactments,

which under the style of " Novellae Constitutiones " were to be collected

separately. Such was the body of law which, after the conquests of

Narses, was imposed in 544 A.D., by a pragmatic sanction,^ upon Italy,

whence its authority was never afterwards dislodged, supplanting

throughout the peninsula the system which continued to suffice for

the Visigothic and Burgundian kingdoms. It was this new legislation

which so powerfully affected the life of the nations of Western Europe
and of their colonial derivatives. With this alone, the most enduring

monument of the practical genius of the Koman people, embodying as it

does precepts of conduct elaborated by them during a thousand years,

shall we be immediately concerned in the present article. We may
leave out of consideration not only the ante-Justinianean law, to which
some reference has already been made, but also the post-Justinianean

legislation of the Byzantine Empire, eventually consolidated in the

^'Basilica" of Leo Philosophus (888-892 A.D.).

The Revival of Roman Law.—It is an exploded error to suppose that

the practice or study of the Eoman law, as codified, ever wholly ceased

in Italy, or that its revival was due to the discovery, on the capture of

Amalfi by the Pisans, in 1135, of what is now known as the Florentine

MS. of the Digest.2

Eoman law throughout the peninsula, as elsewhere, had always
governed ecclesiastics and the course of legal procedure. It was also

the personal law of the conquered race, though the conquerors were
controlled by their own Teutonic customs. The principal seat of legal

study was at Eome, till it was removed, apparently in the eleventh
century, to Eavenna, and thence, finally, about the commencement of

the twelfth century, to Bologna (" cum studium esset destructum Eomse,
libri legales fuerunt deportati ad civitatem Eavennse, et de Eavenna ad
civitatem istam," Odofredus ad Dig. i. 1 -6). Here it was that the great
series of commentators, known as the " Glossatores," toiled at the
interpretation of the "Corpus luris Civilis." As this collection first

took form, it consisted of five volumes, viz. : (1) The Digestum Vetus

;

(2) The Infortiatum ; (3) The Digestum Novum, containing, respectively,

bk. i. to bk. xxiv. tit. 2, bk. xxiv. tit. 3 to bk. xxxviii., and bks. xxxix.
to 1. of the Digest

; (4) The Codex, containing bks. i. to ix. of Justinian's
Code

; (5) The Volumen Parvum, containing the Institutes, the " Authen-
ticum," and some other collections of "Novelhie Constitutiones," the
" Libri Eeudorum," and the " Tres Libri," i.e. the long missing bks. x. to

1 Quod vide in the " Corpus luris," after the Novells of Tiberius.
2 This MS., probably of the seventh century, was printed at Florence in 1.553.
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xii. of the Code. It was upon these materials, thus arranged, that the

glossators, from Irnerius (1100 A.D.) downwards, bestowed minute and
unremitting labour, the results of which were summed up in the great

gloss of Franciscus Accursius, the elder (1182-1258). The next school

of commentators, known as " Post-glossatores," or " Scribentes," of whom
perhaps the most eminent were Bartolus and Baldus of Perugia, flourished

from the middle of the thirteenth to the end of the sixteenth century.

Their method is that of the schoolmen. They expounded the gloss

rather than the text,^ and their language is described by Eabelais as

" Latin de cuisinier et marmiteux, non de juris-consulte." This school

was succeeded, under the impulse of the Renaissance, by the "Humanists;"

such as were, in Italy, Alciatus (1492-1559), and in France, where the

new school chiefly flourished, Cujas (1522-1590), Hotman (1524-1590),

and Donellus (1527-1591). In those days the "Corpus luris Civilis"

was first edited under that title (arranged, in accordance with the

method still customary, so as to comprise successively the Institutes,

the Digest, the Code, the Novells, and the feudal additions) by Denis

Godefroy, at Geneva and Lyons in 1583; three years after the "Corpus
luris Canonici" had been first published as such, by order of Pope
Gregory viii. For the subsequent elucidation of the civil law the

world has been mainly indebted in the seventeenth and eighteenth

centuries to the Dutch; and, in our own times, to the Germans.
The " Receptio7i!'—As originally in Italy, so, sooner or later, every-

where within the limits of what had been the Empire of the West, the

legislation of Justinian supplanted the earlier Roman law sources known
to the barbarian invaders; becoming in most places the common law,

to which the Teutontic customs were the exception. The so-called

"Reception,' or full adoption of Roman law, to this extent, occurred

at different dates in the several States of the European continent. In

Germany, where the change produced was most noticeable, it was hardly

complete before the middle of the sixteenth century. Elsewhere it

occurred somewhat earlier. In later times, the Spaniards and the

Portuguese, the French and the Dutch, carried the ideas and the

nomenclature of Roman law to their respective colonies in America,

Asia, and Africa. In Scotland the establishment in 1532 of the Court

of Session, consisting of trained lawyers, and largely superseding the

local feudal jurisdictions, was speedily followed by the adoption of

Roman law. Before the end of the century Skene represents his

countrymen as " neglecting the laws of their fathers," and Erskine says

that " when mention is made of the common law in our statutes, the

Roman law is understood." ^

The Civil Law in England.—There can be no doubt that Roman law

was in force in Britain, as in the other provinces of the Empire. We
know, for instance, that it was administered in the praetorian Court

at York, in the reign of Septimius Severus, by the greatest of all the

jurists, Papinian. Whether, however, its influence survived the Saxon
conquests, may well be questioned. The a priori arguments in favour

of this having been the case are deserving of attention, but the actual

traces of any continued prevalence of the system in pre-Norman times,

outside of the organisation of the Catholic Church,^ are slight, and

^ " Non glossant glossas sed glossarum glossas."
2 1 Inst. 11.

3 There is some evidence of study of Roman law in monasteries in the seventh
and ninth centuries. See Savigny, Geschichte, ii. s. 58.
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hardly more than may be accounted for by intercourse with the

Continent. The revival of the study and influence of Koman law in

England took place, not by way of a return to the law which had
been in use in Koman Britain, but through the introduction into this

country, direct from Italy, of the Corpus luris of Justinian. It was
in the reign of Stephen, and apparently about the year 1144, that

Theobald, Archbishop of Canterbury, imported, probably from Bologna,

a supply of law books, and at the same time the learned jurist, Vacarius,

who afterwards became the earliest teacher of the subject at Oxford,

and compiled for the use of his students an epitome of the Digest

and Code, long famous as as the " Liber Pauperum." ^ The teaching of

Vacarius was before long silenced by Stephen, and the possession of

books of Roman law was made penal ; but this policy was shortlived,

and there is no doubt that what may be described as an "arrested

reception" of Roman law occurred in this country. A considerable

familiarity with Roman law is visible in the writings of John of

Salisbury, William of Malmesbury, and Peter of Blois. The preface

of Glanvill's "Tractatus de legibus et consuetudinibus Anglise" is

modelled on the Proem to Justinian's Institutes, and the great work
of Henry de Bracton, one of Henry iii.'s judges {circa 1260), while

professing to state the common law of England interweaves such

portions of it as had then been developed into the fabric of a systematic

exposition of Roman law principles, borrowed, in the main, textually,

though without acknowledgment, from the "Aurea Summa " of the

glossator Azo.^ The service thus rendered by Bracton to the development
of English law was great; but English jealousy of the introduction of

foreign rules into the indigenous system, which had already found

expression, e.g. in Roger Bacon's " Compendium Studii," became in the

fourteenth century so marked as to compel the judges thenceforth to

resort but sparingly, and, as it were, by stealth, to the stores of reasoned

wisdom accessible in the Corpus luris ; though some of them doubtless

agreed with Lord Hale, who, as we are told, " often said that the true

grounds and reasons of law were so well delivered in the Digests, that

a man could never understand law as a science so well as by seeking

it there." ^ The borrowings of the clerical chancellors from this,

source, though more extensive, were hardly less disguised than those

of the common lawyers. The influence of the civil law is, however,
unmistakable in the decisions of, for instance. Lord Holt, Lord Mansfield,

and Lord Hardwicke.
The English Courts of the Civil Lavj.—While the ordinary Courts of

the realm were thus early emancipated from the direct influence of the
Roman system, it was allowed free play in certain Courts having a
strictly limited and special jurisdiction. These were the ecclesiastical

Courts, the Court of the Lord High Admiral, the Court of the Constable
and Marshal, and the privileged Courts of the two universities. All
of these were, however, closely watched by the Supreme Courts at

Westminster, and checked by writs of prohibition in any attempt ta

1 See Wenck, Magister Vacarius, 1820, and T. E. Holland in Oxford Historical
Society, Collectanea, ii. pp. 143, 165-175.

2 On Bracton's debt to Azo, see Giiterbock, Henricus de Bracton und sein Verhdltniss

zum Romischen Recht, 1862, and Prof. Maitland's Select Passages from the Works of
Bracton and Azo, 1895, in the Selden Society's Publications. On the extent to
which the "ius scriptum" was regarded as oi' binding authority in England, see
Maitland's Bracton's Note Booh, pi. 1227.

3 Burnet, Life and Death of Sir Matthew Hale, 1682.



CIVIL LAW 91

exercise new powers. In all of these Courts, of which some account

is given elsewhere, the practitioners were not, as at Westminster,

barristers and attorneys, but advocates and proctors. While barristers

received their training at the Inns of Court, advocates were educated

at the universities, where they qualified for their profession by taking

the degree of Doctor of Laws.^ The advocates so qualified, who were

congregated in the city of London, eventually formed a society of

" Doctors exercent in the Ecclesiastical and Admiralty Courts," which

in 1587 acquired a settled habitation, with dining-hall and chambers,

hard by St. Paul's; and was formally incorporated in 1768. The

civilians, who were usually also canonists, having graduated in both

faculties, owed their early importance largely to their monopoly of

business in the numerous ecclesiastical Courts, resulting, as it did, in

frequent appeals to Eome, for conducting which the cosmopolitan legal

training which these men had received was absolutely indispensable.

The decline in such business, brought about by the Preformation, was

a sore discouragement to civilian study. "The books of the civil and

canon law," we are told, "were set aside to be devoured by worms,

as savouring too much of popery." ^ But even in the latter half of

the nineteenth century, the doctors continued to divide among them
a number of lucrative offices. From them alone, as a rule, were chosen

the Dean of the Arches, the Master of the Faculties, the judge of the

Prerogative Court, the judge of the High Court of Admiralty, the official

principal of the Archbishop of Canterbury, and the chancellors of the

various dioceses. The position which they occupied may be inferred

from the fact that the head of the practising advocates, the King's

Advocate-General, ranked at one time above the Attorney-General.

Before the organisation of a diplomatic service the civilians were

frequently, and naturally, employed in negotiations with foreign States,

and consulted upon international controversies. Their assistance was

also thought useful to the Legislature, and it was to increase the likeli-

hood of the presence of some of their order in Parliament that James I.

conferred upon the universities the right of sending members to West-
minster. There is, indeed, no doubt that the order regained in these

ways, about the end of the sixteenth and beginning of the seventeenth

centuries, some of its old reputation; a result which was largely pro-

moted by the stimulus given to the intelligent study of Eoman law,

and to its application to the then rudimentary law of nations, by the

teaching at Oxford of Alberico Gentili, who had brought thither the

solid learning and systematic methods which he had himself acquired

from a distinguished group of professors at Perugia. A contemporary

speaks of him as one " who by his great Industrie hath quickened the

dead bodie o the civile law written by the auncient civilians." ^

Among those who must have indirectly felt his influence were,

Arthur Duck, the author of the celebrated little work, "De usu et

auctoritate luris Civilis Komanorum;" Eichard Zouche, Eegius Pro-

fessor at Oxford, and subsequently judge of the Admiralty; and Sir

1 " Doctor legum " (LL.D.) and " Doctor iuris civilis " (LCD.) are synonymous
terms for the degree in civil law. The degree of " Doctor iuris canonici," or " in

Decretis," ceased to be conferred in pursuance of an injunction of the year 1536.

The degrees in civil and in canon law seem always to have been conferred separately

in England ; not cumulatively, in a Doctorate " utriusque iuris."

2 Ayliffe, Antient and Present State of the University of Oxford^ 1714, i. p. 188
3 Fulbecke, Direction or Preparation to the Study of Law, 1600, c. 3.
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Leoline Jenkins, also judge of the Admiralty. The academical study

of Roman law seems to have died away by the middle of the eighteenth

century. At Oxford, Henry Brooke (1736-1754) delivered regular

courses of lectures, but his successors were actively engaged in practice

at Doctors' Commons, and the office of Regius Professor was almost a

sinecure till Mr. Bryce was appointed to it in 1870. In spite of this

lack of scientific training, the College of Advocates maintained a high

reputation for learning and ability. Of its members in the last century

it may be enough to mention Sir George Lee, Sir George Hay, Dr.

Lawrence, and last, not least. Sir John Scott (Lord Stowell), who may
be said to have created much of the law of prize. Of those who have

flourished in the present century, but are no longer living, the most
eminent were, perhaps, Sir Christopher Robinson, Sir Stephen Lush-

ington. Sir Robert Phillimore, and Sir Travers Twiss. The Prize Court

was still in the hands of the civilians during the Crimean War, but

under the Act of 1857 the College of Advocates, so long a nursery of

learning in questions of ecclesiastical, testimentary, maritime, and inter-

national law, was, rightly or wrongly, dissolved. It is some compensation

for the fall of this ancient institution that the study of the civil law has

during the last half-century, and especially during the last thirty years,

experienced a marvellous revival in this country, becoming an essential

part of the legal curriculum, not only at the universities, but also at the

Inns of Court. The civil law is, however, now studied, not with a view

to practice in any special class of Courts, but rather as imparting a

grasp of legal ideas (" Servatur ubique ius Romanorum non ratione

Imperii, sed rationis imperio "), as enabling the learner to look at a legal

question from more sides than one, as giving him some familiarity with
the genius and the nomenclature of the system which has exercised so

predominant an influence over continental bodies of law, with which a

modern practitioner is so often brought into contact, as also over the

ideas and phraseology of international law. The study is also useful

to the English barrister who is likely to take part in Scotch appeals to

the House of Lords, or in appeals to the judicial committee of the Privy
Council from those British dependencies which are governed by systems
mediately or immediately derived from the law of Rome. Such are

British Guiana, the South African colonies, and Ceylon, in which the

Roman-Dutch law (Rooms Hollands Regt) prevails ; Trinidad, deriving

its law from Spain ; St. Lucia and Lower Canada, originally governed
by the Coutume de Paris ; Guernsey and Jersey, whose law is derived
from the Coutume de Normandie. The Mauritius had, before its con-
quest, received the Code Civil, which is described by its compilers as
" une transaction entre le droit ecrit et les coutumes ;

" and the law of

Malta is essentially Roman.
[In addition to authorities incidentally mentioned, reference may

be usefully made to—A. Duck, De usu et auctoritate luris Civilis

Romanorum 2^er dominia Principum Christianorum, 1653; Hale, History

of the Common Law, cc. 2, 5 ; Savigny, Geschichte des lieutigen Bomischen
Bechts, 1834 ;

[Coote], Sketches of the Lives and Characters of Eminent
English Civilians, hy one of the Members of the College, 1804; Rivier,

Lntrodiiction historique an Droit Bomain, 1881 ; Maitland, Bractons
Note Book, 1887 ; Tardiff, Histoire des sources du Droit Frangais, Origines
Bomaines, 1890; T. E. Scrutton, The Influence of Boman Law on the Law
of England, 1885; Pollock and Maitland, History of English Laio, 1895,
i. c. 4.]
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Civil Service—Down to a comparatively recent time, the

clerks and subordinate officials employed in the public service were

appointed by the heads of departments ; as a general rule, they were

not required to undergo any test of their knowledge and capacity. The
report prepared by Sir S. Northcote and Sir C. Trevelyan in 1853 was

the beginning of a new order of things. By an Order in Council of the

21st May 1855 the Civil Service Commission was appointed to organise

a system of examination. The situations to which the principle of open

competition is applied are specified in the schedules to the Order of

June 4, 1870. Persons appointed after examination enter on a six months'

period of probation. The Playfair Scheme, establishing a Lower Division

of the Civil Service, was confirmed by an Order of the 12th February

1876; the name "Lower Division" was altered to "Second Division,"

and other changes recommended by Sir M. W. Ridley's Commission

were introduced by the Orders of March 21, and August 15, 1890.

Members of the Civil Service hold their places during pleasure, but in

practice they are recognised as permanent officials ; they are not dis-

missed unless for misconduct or inefficiency, and they are entitled to

pensions on retirement. See the 22 Vict. c. 26, and, as to commutation

of pensions, the 34 & 35 Vict. c. 36. In this, as in other branches of

the public service, the relation between superior and subordinate is not

contractual in its nature ; all alike are servants of the Crown (see

Dimn V. B., [1896J 1 Q. B. 116 ; Dunn v. Macdonald, [1897] 1 Q. B. 401,

505). It was held that a clerk in the War Office could not maintain an

action against the Secretary at War for arrears of pay (Gidley v. Lord
Palmerston, 1822, 3 B. & B. 275 ; 24 R. R. 668). Members of the Civil

Service are expected to act loyally upon the directions of the political

heads of departments, whatever be the party to which the Ministers for

the time belong. It is therefore considered to be improper for a civil

servant to take an active or conspicuous part in politics ; and an Order

in Council of the 29th November 1884 directs that a civil servant who
becomes a candidate for a seat in the House of Commons is to resign his

office.

Civil War.—In the "Instructions for the Government of Armies,

of the United States in the Field " issued during the American Civil

War, the following definition is given :
—

" Civil war is war between two
or more portions of a country or State, each contending for mastery of

the whole, and each claiming to be the legitimate government. The
term is also sometimes applied to war of rebellion, when the rebellious

portions of the State are contiguous to those containing the seat of

government " (art. 150). [See further. Belligerent; Intervention ; Hall,.

Inter. Laiv, 5th ed., pp. 33, 35?i., 222, 293.]

Claim, Statement of-—See Pleading; Statement of

Claim.

Claims, Court of.—See Court of Claims.

Clandestine lYIarriages.—See Marriage.

Clear Days.—Although the words "clear days" are frequently

used in orders fixing time for proceedings in the High Court, and their

meaning well understood, neither the Judicature Acts, nor the rules.
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thereunder, contain any definition of the term. An authoritative

definition is, however, contained in the County Court Kules, 1903

(Order 52), as a time-fixture, which " is to be reckoned exclusive both

of the first and of the last day," and this was always the practice at

common law {Liffin v. Pitcher (1842), 1 Dowl. N. S. 767). By R S. C,
Order 64, r. 12, it is provided that where any number of days, not

expressed to be clear days, is prescribed by the rules, the same shall be

reckoned exclusively of the first day and inclusively of the last day.

Where the term " clear days " is used, its effect is to exclude also the

last day.

It is not, however, safe to assume that wherever the words " clear

days " are used in orders fixing time, or in rules of Court, their effect

is to add one day to the time-fixture, for that must depend upon the

precise wording of the order or rule. For example, in the case of an
order dated 1st January, e.g. "defence to be delivered within ten

days," the last day for delivery would be the 11th January. If the

term " within ten clear days " were used, it would be unsafe to assume
that the last day for delivery would not still remain the 11th January,

for the 12th January would not be "within" the time fixed. There

does not appear to be any decision to the effect that where an act is

ordered to be done within a stated number of days, it is performed in

time if done on the day after the expiration of the last day of the

stated number, whether the time-fixture prescribed " clear days " or not.

It is only safe to conclude, therefore, that where an act is ordered to

be performed within a fixed number of days, the use of the term " clear

days " in such an order is erroneous, and if used, should be disregarded

in computing the time. The governing term of the time-fixture is

oontained in the word " within." '

This term would appear to have a distinguishing effect only when it

is used, as in the rules of Court, to ensure the complete expiration of a

prescribed interval between two acts. Thus by Order 52, r. 5, a notice

of motion to strike off" the rolls must be served " not less than ten clear

days before " the day fixed by the notice for making the motion. In
this case, if the notice of motion is served on the 1st January, the

notice is bad if the day named for making the motion is prior to the

12th January. In other words, the term "clear days" is effective as a

fixture of time only where it is prohibitive, and is used to secure the

expiration of an interval of time before a certain act may be done.

And even here the use of the words "clear days," though desirable

for the sake of clearness of meaning, does not appear to be essential,

for it has been held that wherever an interval of a number of days
is prescribed between the performance of two successive acts, the day
•on which the first act was performed is excluded, and the whole of the
.subsequent number of days must expire before the second act can be
performed {Be Railway Sleepers Supiply Co., 1885, 29 Ch. D. 204, decided
under sec. 51 of the Companies Act, 1862).

As to computation of time, generally, see Time, Computation of.

Clear Income.—The net amount of a person's income after

payment of all outgoings.

On Eule 126 of the Lunacy Eules, 1892, which provides that a per-

centage is payable on the "clear annual income" of lunatics so found
by inquisition, it has been held in the case of a lunatic so found in

.England whose whole property was in Ireland, where the inquisition
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proceedings had been enrolled, and where a percentage had been paid

on the clear annual income, that an annual amount of such income sent

to England for her maintenance was not " clear annual income " within

the rule, and, therefore, no percentage was payable thereon {In re Grehan,

[1895] 2 Ch. 12).

Clear Yearly Sum.—A gift hj will of an annuity or clear

yearly sum is a gift clear of legacy duty {G-ucle v. Mumforcl, 1837, 2 Y.

& C. Ex. 448; 47 R. R. 436); but a direction by a testator to his

trustees to invest an amount of consols sufficient to realise the " clear

yearly income of £150," and to pay the dividends to his nephew, was
held not to make the dividends payable free from legacy duty {Banks v.

Braitlnvaitc, 1863, 32 L. J. Ch. 35). In that case, Kindersley, V.-C,

said :
" There is no gift of an annuity, but what is given is the dividend

of a sum of stock. It is not said that the legatee is to have the dividends

clear, but the amount of stock is to be thus ascertained."

To free an annuity from income tax it must be clear from the terms

of the gift that the testator so intended ; words which have been held

sufficient to exempt a legacy or annuity from legacy duty have been
held insufficient to exempt the same from the payment of income tax.

[See Jarman on Wills, 5th ed., vol. i. p. 151?i. ; Theobald, Law of
Wills, 6th ed., 193.]

Clearing' House.—The London Bankers' Clearing House was
organised, and is now employed, by the leading banking firms in London
for the double purpose of saving time and trouble in the presentment for

payment of cheques and bills by one broker to another, and arranging for

the payment to be made as far as possible by set-off, without the exchange

of actual money.
The Clearing House was established about 1775 {Encydopcedia Brit,

9th ed., " Banking"), and its operations were extended to clearing country

cheques and drafts payable on demand (see below) in 1858. The principal

banks in London are members, and make use of it, and the smaller banks

do their " clearing " through one or other of the members. The Bank of

England, which acts as the banker of the Clearing House itself, uses it

for making presentation to and receiving payment from other banks,

but not for the converse operations (Chambers, Encydopcedia (ed. 1889),
" Clearing House "). It has been held from Lord Ellenborough's time

that where a bill is payable at a bank, presentation to the clerk of the

bank at the Clearing House is sufficient {Reynolds v. Chettle, 1811,

2 Camp. 596); Harris v. Packer, 1833, 3 Tyrw. 370), and there is no
doubt that the usual course of presentment and payment through the

Clearing House is part of the usage of bankers, and is a reasonable usage

(see the cases cited below). The course of business at the Clearing

House will be found fully stated in Howarth, Our Clearing System and
Clearing Houses, and is summarised in Mr. R. H. Inglis Palgrave's

Dictionary of Political Economy. Its usages as regards presenting

cheques for payment were found as facts in the cases of Boddington v.

Schlencker, 1833, 4 Barn. & Adol. 752 ; 38 R. R. 360 ; and Warwick v.

Bogers, 1843, 5 Man. & G. 340 ; 63 R. R. 292. Each member of the

house employs a number of clerks, who all meet at the Clearing House
in the morning at 10.30 o'clock for the first clearing. The clerks of

each bank deliver to the clerks of the banks upon which the cheques

or bills to be presented by them are drawn the drafts, and also a settle-
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ment of their amounts. This exchange is concluded by 11 o'clock, and
the presented cheques and bills are then taken to the offices of the

banks. At 2.30 o'clock the second clearing opens, and cheques and
bills are presented as before until 4 o'clock, when the doors are closed

and no more cheques and bills can, on that day, be cleared through the

House. The second clearing is continuous, exchanges being made, and
the cheques and bills taken away for reference and brought back from
time to time throughout the afternoon. Cheques and bills which are

not honoured are returned at any time throughout the day and up to

5 o'clock, and they may, if not so returned, be returned and charged

back for subsequently. Cheques or bills may be returned in this way,

even though the signatures have been cancelled in the usual manner or

by mistake ( Warwick v. Rogers, sup.). In the case cited the acceptor's

bank received orders not to pay after cancelling the signature. Balances

are struck by each bank with every other bank at the end of the day,

and their respective accounts are adjusted. Each bank then makes up
its account of debits and credits (see specimen in Chambers, Encyclo-

pcedia, itbi sup.), and the resulting final debit or credit is in each case

settled by a transfer to or from the Clearing House account at the

Bank of England, which is checked by the inspectors of the House.
An attempt was made in Boddington v. SchUncker, 1833, 4 Barn. &

Adol. 752 ; 38 R. R. 360, to prove a custom binding London bankers, as

between themselves and their customers, to clear all cheques on the
day they received them ; but this was not established, and Parke, B.,

said the banker has, as against his customer, the same time as he has
against the drawer to present the cheque, that is to say, the whole of

the day, during banking hours, following the receipt. In order to save
time, by special instructions, London bankers present cheques for

payment direct to the drawer's bank. For this they usually charge a
small fee.

Cheques and bills received too late for clearing before 4 o'clock are

sent by London bankers direct to the bank at which they are payable,
and are there initialled for payment next day {Boddington v. Schlencker,

sup.). The initialling constitutes only a provisional undertaking to pay,
which may be withdrawn {Pollard v. Bank of England, 1871, L. R.
6 Q. B. 623). It means that the bank initialling the draft will pay
it in preference to subsequent drafts (Grant on Banking, 5th ed., 57).

Country Clearing.—The practice of clearing through the London
Clearing House country cheques and drafts payable at sight (to which
alone this system applies) was introduced in 1858, and shortly after-
wards it was held to be a reasonable usage for bankers to adopt even
where, as in the case in question, it caused a cheque received on Friday
to be presented to the drawer's bank on the following Monday morning
instead of on Saturday, as would have been the case if it had been
posted direct {Hare v. Henty, 1861, 10 C. B. K S. 65 ; see also Prideaux
V. Criddle, 1869, L. R. 4 Q. B. 455). The country bank sends the cheque
by the evening post on the day of its receipt to its London agent, who
presents it to the London agent of the bank upon which it is drawn, at
the Clearing House, in the manner already described. The receiver
then sends it by the evening post to the last-mentioned bank, which, by
the following night's post, either authorises its London agent to pay, or
else advises it that the cheque is dishonoured, and sends the cheque
itself direct to the country bank by which it was forwarded to London.

The country cheques and drafts are exchanged at the Clearing
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House between 12 and 2.15 o'clock in the day, and no balance is struck
in respect of each day's cheques or drafts until the day but one
following, in order to admit of reference, as above described, to the
drawer's country bank. Besides the London Clearing House there
are similar institutions for local purposes at Manchester, Liverpool,
Birmingham, Newcastle, Leeds, Sheffield, and Bradford, several in
Scotland, and one at Dublin in Ireland.

Other clearing houses exist besides the Bankers', of which the most
important are the Eailway Clearing House for dividing and distributing
charges and fares in respect of through traffic, and for inquiries as to
lost luggage. (See the liailway Clearing Act, 1850, 13 & 14 Vict. c. 33
(local) ; and the Clearing House Act (Ireland), 23 Vict. c. xxix. And
the " Cotton Brokers Bank Limited " at Liverpool.)

Clement's Inn.—See Inns of Court.

CIerg"y.—The members of the Church of England are divided
into clergy and laity. The clergy, that is to say the members of the
status clericalis, are that body of men who have a peculiar and defined
position in this Church, and are distinguished from the laity by their
ordination. The clerical order consists of bishops, priests and deacons.
The clergy are also known as the Spiritualty. In the Middle Ages,
the status clericalis carried with it special privileges, both civil and
political. As to the former privileges of the clergy before the criminal
law, see Benefit of Clergy.

The clergy, as such, whether beneficed or unbeneficed, constituted
a separate estate of the realm with the nobles and the Commons. Thus
the clergy were summoned to Parliament as a separate estate by Edward
I. in 1295.

The clergy, however, did not continue to form a separate order in
the English Parliament. In fact, the estate of the clergy as such appear
not to have taken part in the Parliament after the time of Edward ii.,,

its members preferring to vote money to the Crown in Convocation.
This practice continued to the year 1663, when the clergy for the last

time imposed a tax on themselves. Shortly after this, by an informal
arrangement between Lord Clarendon and the then Primate, Archbishop
Sheldon, the clergy were charged in an Act passed in 1665 with a tax
in common with the laity, and discharged from the subsidies that they
had previously voted in Convocation. There was an express saving
clause in the Act of the right of the clergy to tax themselves in

Convocation ; but from this time no such right has ever been exercised.

After this time the clergy who were not Lords of Parliament began to
vote at the elections for members of the House of Commons, a right
recognised by the Statutes 10 Anne, c. 23, and 18 Geo. ii. c. 18. The
writ summoning a bishop to Parliament, however, still makes provision
for this election.

From the old position of the clergy as an estate of the realm arises

their common law disability to be members of the House of Commons.
The reason assigned for this disability by Coke, Blackstone, and other

authorities, which was also given by a joint-committee of both Houses
of Parliament in 1523, viz., that the clergy sit in Convocation, is

unsatisfactory, the fact, however, that the clerical body was regarded
as an order or estate different from the Commons will explain it.

The House of Commons Clergy Disqualification Act, 1801, 41 Geo. iii.

vol. in. 7
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c. 63, which was passed to remove doubts on the subject, provides that

no person having been ordained to the office of priest or deacon shall be

elected to serve in Parliament as a member of the House of Commons.
By the Municipal Corporations Act, 1882, 45 & 46 Vict. c. 50, it is

enacted (s. 12 (1) {h)\ that a person shall be disqualified for being elected,

and for being a councillor (i.e. a borough councillor), if and while he is in

holy orders. Under the same Act (s. 14 (3)), a person shall not be qualified

to be elected or to be an alderman unless he is a councillor or qualified

to be a councillor, and by sec. 15 (1), the mayor shall be a fit person

elected by the council from among the aldermen or councillors or

persons qualified to be such. Therefore a clergyman cannot be a mayor,

alderman or town councillor. But the Clerical Disabilities Act, 1870,

33 & 34 Vict. c. 91, provides that these disabilities shall not extend to

•clergymen who have executed a deed relinquishing their profession.

By the Local Government Act, 1888, 51 & 52 Vict. c. 41, s. 2 (2) (a),

which established county councils, clerks in holy orders and other

ministers of religion are not disqualified from being elected and being

aldermen and councillors ; and they may also be members of any parish

council, district council or board of guardians, or of any of the

London Borough Councils (Local Government Act, 1894, 56 & 57

Vict. c. 73, ss. 23 (2) and 31 (1); London Government Act, 1899,

62 & 63 Vict. c. 14, s. 2 (5)).

Ecclesiastical persons, as such, are not bound at common law to serve

in a temporal office, even though they hold lands or tenements of which
the holders ought to perform such services, and of which the services

may be performed by deputy. (See further on this subject, Phillimore,

Uccl. Law, vol. i. ch. xviii., 2nd ed., p. 473.)

As to the effect of a bastardy order made against a clerk in holy

orders, see Affiliation.

As to the lands of the clergy and taxation, see Incumbent ; and see

also Archbishop ; Bishop ; Dean and Chapter ; Archdeacon ; Priest
;

Deacon.

Clerical Error.—(l) In Matters of Becord.—Bj Order 28,

r. 1, the Court or a judge may at any stage of the proceedings allow an
indorsement on a writ or the pleadings to be amended, and, by rule 11

of the same Order, clerical mistakes in judgments or orders, or other

accidental slips or omissions therein, may at any time be corrected by the

Court or a judge on motion or summons without appeal. The County
Court Eules, 1903, contain similar provisions (see Order 14, rr. 2, 6),

and in the practice of these Courts no misnomer or inaccurate descrip-

tion of any person or place in a summons will vitiate it if the description

given sufficiently identifies these (51 & 52 Vict. c. 43, s. 73).
" An order, even when passed and entered, may be amended by the

Court so as to carry out the intention and express the meaning of the
Court at the time when the Order was made, provided the amendment
be made without injustice or on terms which preclude injustice " (per
Bowen, L.J., in In re Swire, 1885, 30 Ch. D., at p. 247, cited by Eomer, J.,

in Ainsworth v. Wilding, [1896] 1 Ch., at p. 678. But see also the
remarks of Vaughan Williams, L.J., on the former case in In re Gist,

[1904] 1 Ch. 409).

Accordingly, words stating that certain defendants were sued in a
representative character have been allowed to be struck out (Temperton
v. Bussell, [1893] 1 Q. B. 435), as also the names of co-petitioners for the
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appointment of new trustees who had not authorised the petition {In
re Savage, 1880, 15 Ch. D. 557); and the Court has amended a winding-

up order before it was finally drawn up by deleting the word " company "

{In re Army and Navy Hotel, 1886, 31 Ch. D. 645); and even where
the alteration materially changed the order, as by the substitution of

the words per capita for jper stirpes {In re Blaclxwell, 1886, W. N. 97),

without any special motion or summons, though in In re Savage,

supra, the applicant had to pay the costs of his application, and in

In re Blackiuell, he had to incorporate the circumstances in an
affidavit to be entered in the revised order. But, apart from the

Judicature Act, every Court has under its original powers the ability to

vary its own orders drawn up in the registry, or in the office of the

Court, in such a way as to carry out its own meaning {lawrie v. lees,

1881, 7 App. Cas. 34, 35, per Lord Penzance; Hatton v. Harris, [1892]
App. Cas. 547; Milsonv. Carter, [1893] App. Cas. 638 ; Stewart y. Rhodes,

[1900] 1 Ch., at p. 394). But since the Judicature Act, 1873, the High
Court has no jurisdiction to review its own order in the case of an
action brought to review the order on the ground of error in law

apparent on the face of it, as the remedy of the party complaining is

by appeal to the Court of Appeal {Bright & Co., Ltd., v. Sellar, [1904]
1 K. B. 6 ; see also The Turret Court, 1901, 84 L. T. 331). And where
an order accurately expresses the intention of the Court, an application

for re-hearing cannot be entertained {Preston Banldng Co. v. Allsuy &
Sons, [1895] 1 Ch. 141). It is not, however, competent to the parties

to agree to alter an order actually made by a judge, and if they wish

such order to be modified they must come to the Court and have it

amended there {Blake v. Harvey, 1885, 29 Ch. D. 827 ; see also Ainsworth

V. Wilding, supra).

In the same way in criminal trials, judges can cause an indictment

forthwith to be amended when there is a variance between some matter

in writing or print produced in evidence and the statement thereof (11

& 12 Vict. c. 46, s. 4), or when there is a variance between the statement

in an indictment and the evidence as to the name of any county, town,

person, or other fact, provided such variance is not material to the

merits of the case or the alteration will not prejudice the defendant in

his defence on such merits (14 & 15 Vict. c. 100, s. 1). And no indict-

ment shall be held insufficient for want of averment of any matter

unnecessary to be proved, or other immaterial additions and omissions

and mistakes (14 & 15 Vict. c. 100, s. 24). So, also, no objection is to

be taken to any information, complaint, or summons within the Summary
Jurisdiction Act for alleged defects in substance or in form or for

variance with the evidence, but if the variance seems to have misled the

party summoned the justices may adjourn the hearing (11 & 12 Vict,

c. 43, s. 1). Variance indicates some difference between allegation and
evidence, and not a different offence {Martin v. Pridgeon, 1859, 8 Cox
C. C. 170 ; 28 L. J. M. C. 179 ; Blake v. Beach, 1876, 1 Ex. D. 320 ; 45
L. J. M. C. 111).

(2) In Deeds and other Documents.—If a clerical error is discovered

in these prior to execution or completion, the usual practice is for the

parties to correct it and initial the correction. If a deed has been

executed, however, and requires rectification, the proper course is to

apply in the Chancery Division under the Judicature Act, 1873, s. 34

(3) ; and any written document may be varied, altered, or explained by
parol evidence, if it appears there has been some accident or mistake,
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this exception to the general rule excluding parol to explain writing

being admitted to promote good faith and confidence and suppress fraud

{HenUe v. R E. Asmrance Co., 1749, 1 Ves. Sen. :317 ; 27 E. E. 1055,

^6T Lord Hardwicke). But though the rectification of deeds is properly

business for the Chancery Division, if the alteration of a deed in which
there is a clerical error is relied on by a defendant in one of the other

Divisions, such Division will give effect to the equity, so far as necessary,

without going through the manual labour of reforming the document
{Mostyn v. West Mostyn Coal and Iron Co., 1876, 1 C. P. D. 145; Bres-

lancr v. Bartvick, 1876, 36 L. T. 52; Storey v. Waddle, 1879, 4 Q. B. D.

289). So where a bill of sale to secure a loan of £70 with interest at

Is. in the £ per month, stipulated that capital and interest should be

repaid by instalments of " seven " per month, the Court read in the

word "pounds" {Mourmand v. Le Clair, [1903] 2 K. B. 216. See

also Coles V. Hulme, 1828, 8 B. & C. 568 ; 32 R. R. 486 ; Grannell v.

Monch, 1889, 24 L. R. Ir. 241). The Courts will not, however, make
corrections which will prejudice the rights of bond fide purchasers for

value without notice, and where the error is of the nature of an
omission the filling up of which is not obvious, as a blank in a will, for

the surname of a legatee, they have refused to make it good (Bickifs

Estate, 1853, 1 Eq. Rep. 251). See also Norton on Beeds, 1906 ed.

Clerk in Holy Orders.—See Clergy.

Clerk of Arraigns.—An officer attached to Assize Courts

and to the Central Criminal Court. In the absence of the clerk of

assize (q.v.) he opens the Assize. He also performs the general duties

of the arraignment of the prisoner, and puts the formal questions to the

jury when delivering their verdict. On the circuits he is now appointed

by the senior judge going the circuit for the winter and summer assizes

(Judicature Act, 1884, 47 & 48 Yict. c. 61, s. 21).

Clerk of Assize is the officer who "writes all things judicially

done by the justices of assizes in their circuits " (Tomlin's Law Bictionary\

He takes charge of the commissions (in which he is associated with the
judges), takes recognisances, records, judgments and sentences, grants
certificates of convictions, draws up orders, taxes costs, and, generally,

his duties resemble those of a master (q.v.), or associate {q.v.). The
qualification for the office is prescribed by the Clerks of Assize Act,
1869, 32 & 33 Yict. c. 89. He must have been in actual practice for

three years, either as a barrister, special pleader, conveyancer or
solicitor, or he must have acted as a subordinate officer to a clerk of

assize on circuit (s. 3). He is not allowed to practise on the circuit in

which he acts. The appointment is made by the senior judge going the
winter or summer assizes (Judicature Act, 1884, 47 & 48 Vict. c. 61,

s. 21).

Clerk of the Peace.—See Peace, Clerk of.

Clifford's Inn.—See Inns OF Court.

Close Rolls.—The rolls in which close writs, private indentures,
and recognisances are recorded, as distinguished from the patent rolls in

which royal grants by letters-patent of lands, honours, liberties, franchises,

offices and the like are recorded.
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Close Writs, or literm clausce, are Crown writs under the Great

Seal directed to particular persons for particular purposes, which, not

being proper for public inspection, are closed up and sealed on the out-

side, so differing from letters-patent {literce patentes) (see Patents), which

are exposed to open view, with the Great Seal pendent at the bottom,

and which are usually directed to the subjects at large. The term also

covers writs directed to the sheriff instead of to the lord (3 Reeve, Hist

Eng. Law, 45). Close writs are construed most beneficially for the Crown,

unless made ex speciali gratid, certa scientid, et mero motu regince, when
they will require a more liberal interpretation ; as also they will when
granted on valuable consideration.

Closure.—This word, as used in the Standing Orders of the

House of Commons, is restricted in meaning to the conclusion of a

pending debate, but the process may be used so as to limit the time to

be assigned to the stages of a bill. The closure dates from 1881.

The celebrated forty-one hours' sitting, which commenced 31st

January 1881, was ended by the summary action of Mr. Speaker Brand,

who, stating that "under the operation of the accustomed rules and

methods of procedure, the legislative powers of the House are paralysed,"

said that he was satisfied he should best carry out the wishes of the

House if he put the question at once.

On the 3rd of February Mr. Gladstone introduced the " Urgency

"

resolution, which, with some amendment, was passed the same day. A
minister of the Crown might move that the state of public business was
" urgent

;

" the Speaker must put this question without debate, and if it

was carried by a majority of 3 to 1 in a House of not less than 300, the

power of regulating the business of the House during Urgency was
intrusted to the Speaker (Hansard, 3rd series, vol. 257, p. 155). On
the 3rd of February this resolution was carried, and the state of business

declared to be urgent. On the 4th the Speaker laid his regulations

before the House, and these were later increased in stringency.

Under this rule of Urgency the bills for the Protection of Life and

Property in Ireland (1881), and for the Prevention of Crime (1882), were

carried through the House (Annual Register, 1882, p. 107).

In the autumn session, 1882, a Standing Order was made by which

Mr. Speaker, or the Chairman of a committee of the whole House might,

if he saw that it was " the evident sense of the House that the question

be now put," inform the House of this, and, on motion made to this

effect, might put the question that the question should be put. If this

were carried when the majority consisted of more than 200 or more, or

the minority of less than 40, the question at issue was to be put without

further debate.

In 1887 this rule was changed; and the initiative in moving that
" the question be now put " was given to any member. That question

must thereupon be put, unless it appear to the Chair that the motion

is an abuse of the rules of the House or an infringement of the right of

the minority. The motion can only be decided in the affirmative if 100

members vote in the majority. If so decided, the question then under

discussion is put without further debate.

Progress in debate may be further accelerated by two processes

—

one, a result of a closure resolution, the other, analogous to it. If a

question has been put and decided under a closure resolution any

further motion may be made (with the assent of the Chair) to decide
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any question already proposed from the Chair. Thus if an amendment
to an amendment has been negatived under the closure, it may be

claimed that the original amendment, and then the main question, may
be put without debate.

And when a clause is under consideration a member may move
(with the assent of the Chair) that the question be put that certain

words of the clause, or the clause itself, stand part of the bill. If the

closure and the motion following it are carried, this precludes further

amendment or discussion of the words thus made to stand part of the

bill.

The closure may be moved either in the course of debate, or " on the

interruption of business," that is, at the time fixed by the Standing
Orders when contentious business shall come to an end for that sitting

;

but where the closure is moved and carried on the interruption of

business, the Speaker or Chairman shall not leave the Chair until such

further motions have been made as may be requisite to bring to a
decision any question already proposed from the Chair (Standing Order
1 (4)).

A motion for the closure can only be put if the Speaker or Chairman
of Ways and Means, or Deputy Chairman (if the unavoidable absence of

the Chairman has been announced by the clerk), is in the Chair (Stand-

ing Orders, 26, 81).

Two other forms of closure may be noted.

Closure of Supply takes place under Standing Order 15, which pro-

vides that a specified number of days throughout the session be devoted
to the consideration, in Committee of Supply, to the estimates for the
army, navy, and civil service. On the last clay but one of these days,

at ten o'clock in the evening, the Chairman, without further debate,

puts every question necessary to determine the outstanding votes in

supply, and on the last day at ten o'clock the Speaker, in like manner,
puts every question necessary to determine the agreement of the House
in the resolutions agreed to be reported in the Committee of Supply on
the previous evening.

Closure hy cornpartments takes place when the House, in order to
secure the passing of a measure within a given time, resolves that
debate on certain stages of a measure should be concluded on fixed days,
at certain hours. When the time fixed in the closure resolutions arrive,

the Chairman or Speaker puts every question necessary to dispose of
that stage of the bill. Instances of such a form of closure, sometimes
called " the guillotine " are to be found in the progress of the Criminal
Law (Ireland) Bill, 1887; the Government of Ireland Bill, 1893; the
Evicted Tenants Bill, 1894; the Education Bills, 1902, 1906; the
Licensing Bill, 1904; and the Plural Voting Bill, 1906.

Clubs.—Coustitution of Cluhs.—Clubs, so far as their constitution
is concerned, may be divided into two classes

—

' Proprietary Clubs " and
" Members' Clubs." The distinction is a fundamental one, determining
the whole character of club membership. Of the two, the Proprietary
Club is the older type. White's, Brooks', "The Thatched House," and
other celebrated resorts were all proprietary clubs. The theory of such
an institution is that the proprietor furnishes club premises and all
accessories in consideration of an entrance fee and annual subscription.
The members are, in point of law, mere licensees, not co-owners. The
proprietor is not unfrequently in these days a limited company formed
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to run a club as it would an hotel or a music hall. In the latter type
of club—the " Members' Club"—the members themselves constitute the

club. A club of this kind when unincorporated is something sui generis.

It is not a trading company—not being formed for the acquisition of

gain within sec. 4 of the Companies Act, 1862 {In re St. James Chib, 1852,

3 De a, M. & G. 383 ; 42 E. li. 920.) It is not a partnership. It is not

a mutual benefit society. It is an association of independent individuals

deriving its sole cohesion (1) from the rules which bind the members
together

; (2) from a common user of the club premises and property

;

and (3) from some common bond of sympathy in politics, art, sport, or

philanthropy, superadded to the social purposes of the club. It is very

common now, however, to incorporate " members' clubs," and the most
convenient way of doing so is as a company limited by guarantee.

Capital is not usually required, the expenses being met by entrance fees

and subscriptions. If capital is required, it can be raised by the issue of

debentures. The name " Club," " Society," or " Association " can be used
instead of company, and the Board of Trade can, under sec. 23 of the
Companies Act, 1867, dispense with the use of the word "Limited" on
being satisfied that the profits are to be applied in promoting the objects

of the club and not in payment of dividends to the members. Incor-

poration carries with it the great advantages that the club can act,

contract, sue, and be sued in its own name, and as a corollary therefrom

that the committee and officers, being mere agents, incur no legal

liability. Trustees can also be dispensed with. The working staff of a

club, whether incorporated or unincorporated, is generally the same

—

a committee of members, a steward or manager, and a secretary.

Bides.—The constitution of the club is based upon its rules. These
rules represent the terms of the contract entered into between the

members. They define the powers of the committee, and they regulate

the relations of the members inter se, their rights, duties, and privileges,

so far as they can be regulated by rules as distinguished from the

unwritten rules of good sense and gentlemanly feeling. A copy of the

club rules is usually sent by the secretary to a member on his election,

but no direct notice of this kind is necessary. If the rules of a club are

contained in a book kept by the master of the club and accessible to the

members, every member must be taken to be acquainted with them
{Ragget v. Musgrave, 1827, 2 Car. & P. 556). Where the rules of a club

contain no provision for making alterations, a majority of members at

a general meeting cannot alter the rules against the wish of the minority
of the members so as to vary the contract of membership, as, for example,
by raising the subscription {Harington v. Sendcdl, [1903] 1 Ch. 921).

Expidsion of Members.—In a club's rules the most important are

those regulating the admission or expulsion of members—these being
matters vitally affecting the comfort and credit of the club. Any
member who brings himself by his conduct within the condemnation of

the rules may be expelled in the manner provided by the rules, or in the
absence of any express provision by the vote of a majority of the members
{Innes v. Wijlie, 1845, 1 Car. & Kir. 257) ; but in either case, whether
the rules provide for it or not, a member whose conduct is impugned
must have fair play. The committee must give him notice to answer
the charge made against him, and an opportunity of defending himself
(Labouchere v. Uarl of Wharncliffe, 1880, 13 Ch. D. 346 ; Baird v. Wells,

1890, 44 Ch. D. 661). The committee of a club, as Jessel, M.R, said

in Fisher v. Keane, 1879, 11 Ch. D. 353, is a quasi-judicial tribunal, and
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must act as such. Expulsion from a club is a very serious matter. It

may blast irretrievably the character and prospects of the member;
and so regarding it the committee are bound to act upon the ordinary

principles of justice. It is not, however, in every case that the Court

has jurisdiction to interfere. The foundation of the jurisdiction of

the Court to prevent a member of a voluntary association from being

improperly expelled is the right of property vested in such member,

of which right he is deprived {Rifjhy v. Carrol, 1880, 14 Ch. D. 482

;

Lyttleton v. Blachhurn, 1876, 45 L. J. Ch. 219). It is one thing, however,

to say that the power of expulsion must be fairly exercised, and another

to interfere with the discretion of the members bond fide exercised. The
social character of a club is its most distinctive feature, and the members
are the best persons to judge of what is injurious to the interests of the

club {Hophinsmi v. Marquis ofExeter, 1868, L. R. 5 Eq. 63). This principle

of non-intervention has been illustrated in a number of cases. Thus, in

Dawkiiis v. Antrohus, 1881, 17 Ch. D. 615, the member sought to be

expelled had sent a letter to S., a gentleman of high official position

and a member of the club, with the words " Dishonourable conduct of

S." written outside the envelope, and the Court refused to review the

discretion of the committee expelling the offending member. Where
the rules of a Conservative club provided for expulsion " in case any
circumstance should occur likely to endanger the welfare and good order

of the club," and a member had pledged himself to vote for certain

Liberal candidates, it was held within the competence of a meeting to

expel for such conduct, and the Court refused to interfere (Hopkinson

V. Marquis ofExeter, 1867, L. R. 5 Eq. 63). Again, in Lamhert v. Addison,

1882, 46 L. T. 20, where a member had spoken at the bar of the club

of the club committee as a " pocket borough," and the committee had
expelled him for publicly disparaging the committee before strangers

and the club servants, being of opinion that he had, by doing so, acted

injuriously to the character and interests of the club, the Court declined

to interfere.

And see Wertheimer on Clubs, p. 45.

Retirement.—A member of a club who has paid his subscription for

the current year, and owes no duties to his fellow members, may primd
facie retire without the consent of the other members (Finch v. Oakes,

[1896] 1 Ch. 409), but usually retirement is regulated by the rules and
notice required.

Contracts hy Clubs.—The question frequently arose with unincor-
porated clubs, and still sometimes arises, whether the members of a club
are liable to contribute to what are called the debts of the club. The
law^ is now settled that the members of a club, consisting of a perpetually
changing body, are not liable, in the absence of any rule imposing such
liability, to pay to the funds of the club any money beyond the subscrip-
tions required by the rules of the club ( Wise v. Rerpetual Trustee Co.,

[1903] A. C. 139", distinguishing Hardoon v. Belilios, [1901] A. C. 118;
In re St. James' Club, 1852, 2 De G., M. & G., 383, 389 ; 42 E. R. 920, 923),
for the members are not partners so as to be the agents of each other
{Flemyng v. Hector, 1836, 2 Mee. & W. 172 ; 46 R. R. 553). The usual
course is to give the club committee authority to enter into contracts on
behalf of the members of the club. They are then competent to bind
the members, but as a joint authority of this kind would have to be
exercised by all the members of the committee, the rules commonly
authorise the committee to act by a quorum or to delegate their powers
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to a steward or sub-agent {Todd v. Emly, 1841, 8 Mee. & W. 505).

Such quorum or sub-agent then becomes the agent of the members of

the club, but apart from an authority of this kind (which it is for the

wine merchant or butcher who has supplied the goods to prove {Todd
V. Emly, supra)) an individual member of a club or a member of the

committee of management not having in any way pledged his personal

credit, is not personally liable for goods ordered for and supplied to the

club as a whole {Overton v. Hewett, 1886, 3 T. L. E. 246 ; Steele v.

Goiirley, 1886, 3 T. L. E. 118, 669; Stcmsfield v. Bideout, 1888, 5 T. L. E.

656 ; Jones v. Hope, 1886, 3 T. L. E. 264?i.).

Actions hy and against Clubs.—An incorporated club, as a legal

person, can sue and be sued, but an unincorporated club cannot. The
members may, however, by the rules or by resolution, authorise a person

or persons to sue or defend on their behalf. In Andrews v. Salmon,

W. N., 1088, 102, the Court expressly authorised the chairman and a

member of the committee to represent the committee. AVhere a question

arises between members of the club and the executive, a common and
convenient course is for one member of the club to bring the action,

suing " on behalf of himself and all other the members of the X. club,"

against the trustees and committee {Harrison v. Marquis of Abergavenny,

1806, 3 T. L. E. 324). See also Benton Football Cluh v. M'Dowall, 18 Ct.

Sess. Cas. 4th ser. 670.

Supply of Liquors.—In a proprietary club the proprietor cannot
supply liquors to the members without a licence any more than an hotel-

keeper could, but a " members' club " is different. This was judicially

determined in the case of Graff v. Evans, 1881, 8 Q. B. D. 373. The
theory of law in such a case is that when a member orders a bottle of

champagne and pays for it, there is no " sale by retail " within sec. 3 of

the Licensing Act, 1872, because the member is part owner of the bottle.

"What he does is not to buy the champagne, but to acquire on payment
a release of the other members' rights in the bottle—an interesting

example of the transmutation of a simple transaction when refracted

through the medium of the legal mind. This principle led to great

abuse ; clubs having been formed for the mere purpose of defeating the

licensing laws.

Begistration of Clubs.—The matter is now dealt with by the Licensing

Act, 1902, 2 Edw. vii. c. 28. By this Act the secretary of every club

which occupies a house, or part of a house, or other premises which are

habitually used for the purposes of a club, and in which any intoxicating

liquor is supplied to members or their guests, is now required to cause

the club to be registered in the manner provided by the Act (Licensing

Act, 1902, s. 24).

Such registration does not, however, constitute the club licensed

premises, or authorise any sale of intoxicating liquor which would
otherwise be illegal.

Eegistration is effected by the secretary furnishing the clerk of the

justices—in London the clerk of a police magistrate—before the end of

January in each year, with a return signed by the secretary stating the

name and objects of the club, the number of members, the rules, and
other particulars. These particulars are entered in the register to be
kept by the clerk, and are open to the inspection of the police. A fee

of five shillings is payable to the clerk on each return (L. A., 1902, s. 25).

A penalty is imposed for selling or supplying intoxicating liquor to

any member or guest on the premises of an unregistered club (s. 26).
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Intoxicating liquor is not to be supplied for consumption off the

premises, except to a member on the premises—that is, it would seem,

a member in person.

If a club is not conducted in good faith as a club, or is kept or

habitually used for any unlawful purpose, or if there is frequent drunken-

ness on the club premises, or illegal sales of liquor off the premises, or

other abuses, the club may be struck off' the register by a Court of

summary jurisdiction (L. A., 1902, s. 28; and see Paterson, L. A., 17th

ed., 606-621).

Gaming at Cluhs.—A word should be said as to gaming at clubs.

Gaming may be unlawful by reason of the place in which it is carried

on, or by reason of the unlawfulness of the game itself (Jenks v. Turpin,

1883, 13 Q. B. D. 505, 513). If a club comes within the definition of a

common gaming-house—that is, a house in which a large number of

persons are invited habitually to congregate for the purpose of gaming
—it is a common nuisance, and all play there, even at lawful games, is

illegal. The club being limited to members does not prevent it being a

gaming-house, for the law does not say a puhlie gaming-house ; it says

a common gaming-house. A man does not, however, by merely being a
member of a club, assist in " conducting its business," so as to make him
liable, if gaming takes place there, for keeping a common gaming-house
(Jenks V. Turpin, supra). Persons taken into custody in a common
gaming-house may be required to give recognisances not to haunt them
any more. Without a club being a common gaming-house, games may
be played there w^hich are in the eye of the law illegal. The unlawful

games are ace of hearts, faro, basset, baccarat, hazard, passage, roulette,

every game of dice except backgammon, and every game of cards which
is not a game of mere skill ; such, semble, as whist or bridge. Dominoes
and billiards, draughts and chess are lawful games.

Corporation Duty.—Clubs—members' clubs, that is to say, not pro-

prietary clubs—are now liable to the corporation duty imposed by
48 & 49 Vict. c. 51. The liability is confined as a rule to (1) the annual
value of the club premises if the freehold or leasehold interest is vested

in the members
; (2) the income derived from personal estate, such as

interest received from money, money on deposit at a bank, or from any
investment in Government or other securities. Gate money is charge-

able.

Dissolution.—In the absence of special provisions as to dissolution, a
dissolution may be agreed to by the members, and in such a case the
property of the club is distributable equally among the members {Brown
V. Dale, 1878, 9 Ch. D. 78).

FORM.
Memorandum of Association of a Club Limited

BY Guarantee.

1. The name of the Company is the Golf Chib.

2. The registered office of the Club will be situate in England.

3. The objects for which the Club is established are

—

(i) To promote the playing of the game of golf,

(ii) To rent a certain piece of land situate at for the

purpose of golf links.
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(iii) To erect on the said piece of land a club-house for the use of

members of the Club, with the necessary accessories and

conveniences, and otherwise to adapt and improve the

said piece of land for the purpose of playing the game of

golf thereon.

(iv) To furnish facilities to members of the Club for meeting and

playing the said game, and for social intercourse and

recreation in connection with the same.

4. The income and property of the Club shall be applied only

towards promoting the objects of the Club, and no portion thereof shall

be paid directly or indirectly by way of dividend, bonus, or otherwise

by way of profit to the members of the Club.

5. Every member of the Club undertakes to contribute to the assets

of the Club in the event of the same being wound up during the time

that he is a member, or within one year afterwards, for payment of the

debts and liabilities of the Club contracted before the time at which he

ceases to be a member, and the costs, charges, and expenses of winding

up the same, and for the adjustment of the rights of the contributories

among themselves, such amount as may be required not exceeding

half a crown.i

We, the several persons whose names and addresses are subscribed,

are desirous of being formed into a Company in pursuance of this

Memorandum of Association.

Names, Addresses, and Descriptions of Subscribers.

A. B. of

C. D. of

E. F. of

G. H. of

I. J. of

K. L. of

M. N. of

Dated day of

Witness to the above signatures,

X. Y. of

Eules of the Club.'

Note.—Persons wishing to form a Club of this kind, not having for

its object the acquisition of gain, but sport, commerce, art, science,

^ This is a nominal sum, a club of this kind being carried on by annual sub-

scriptions.

^ If there are no rules, the Regulations of Table B, Companies Act, 1862, will

apply.
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religion, or philanthropy, must apply to the Board of Trade for leave

to use the word Club, Institute, Chamber, College, Home, etc., in lieu

of Company, and to dispense with the word "Limited." A fee of five

guineas must accompany this application, as the Memorandum and

Articles or Rules of the proposed Club have to be submitted to Counsel

for the Board of Trade to see that they satisfy the requirements of the

Board.

Coach . — See Cab ; Stage Carriage. As to offences on, see

Venue.

Coach"House.—In the Criminal Law Consolidation Acts,

1861, it was deemed necessary to enumerate coach-houses among the

structures in respect of which arson or riotous damage could be com-

mitted. See Arson; Malicious Damage; Eiot.

Coadjutor.—See Bishop.

Coal.—All coal is required to be sold by weight only, unless the

purchaser gives written consent to sale by boat load, waggons, or tubs,

delivered from the colliery into the works of the purchaser (Weights

and Measures Act, 1889, 52 & 53 Vict. c. 21, s. 20 (1)).

Wholesale.—Where any quantity exceeding two cwts. is delivered

by vehicle, the seller is required to deliver or send to the purchaser

or his servant, before any part of the coal is unloaded, a ticket or note

according to the form prescribed (see Form, infra ; ibid. s. 21 (1)).

There must be one ticket for each delivery ; the Act is not complied

with if only one ticket is sent for several separate loads {Stangoe v. Slatter,

1896, 60 J. P. 342). The ticket may be filled up after the arrival of a

load, but it must be filled up before any unloading takes place {Edwards
Y. Furnell, [1899] 1 Q. B. 449). The provision of the Act (ibid. s. 21,

and Sched. III.) requiring in the ticket the insertion of the seller's name
is satisfied by the insertion of the seller's trade-name (Cameron v. Tyler,

[1899] 2 Q. B. 94).

When coal is sold in bulk the seller is required to mark on the

vehicle its tare weight from time to time as required by the local

authority, as well as to weigh the coal in the vehicle. Both weights
must be inserted in the consignment ticket (ibid. s. 22).

When dealing with a vehicle not belonging to the purchaser the
correct weight, under sec. 22, Act of 1889, is the weight as ascertained

at the place from which the coal is brought, and not the weight at the
time of delivery (Knowles v. Sinclair, [1898] 1 Q. B. 170).

The tare weight of a waggon need not be taken before every delivery

;

that reasonable intervals of time are not sufficient is not the proper
test. The question is, has a waggon been weighed so recently and
under such circumstances that the correct weight has been ascertained
(BeardsUy v. Pike, 1904, 2 L. G. R. 710 ; 90 L. T. 652).

Retail.—When dealing with quantities not exceeding two cwts. the
fraudulent delivery of coal of a weight less than that agreed to be sold

is an offence (ibid. s. 24). Where a seller delivered a ticket, "Take
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notice that you are to receive herewith two tons of small coal in

twenty sacks, each containing two cwts./' and deficiencies were found

in some sacks, but the total weight was up to two tons, it was held

that there was no liability to conviction {Goclfree v. Radford, 1896, 18 Cox
C. C. 417; 75L. T. 224).

Local authorities may make by-laws {ibid. s. 28) : {a) Eegulating the

sale of coal in quantities not exceeding two cwts.; (h) requiring weighing

instruments, of a form approved by themselves, to be carried with any
vehicle in which coal is carried for sale or delivery to a purchaser;

(c) fixing the distance beyond which coal need not be carried to be

weighed or re-weighed; {d) fixing fees to be paid for the use of their

weighing instruments.

By the Weights and Measures Act, 1904, 4 Edw. vii. c. 28, s. 5, the

Board of Trade may make general regulations with respect to the

verification and stamping of weights, and generally for the guidance

of local authorities in the execution and performance of their powers
and duties under the Weights and Measures Acts. Several such orders

have been made (St. E. & 0., sub tit. "Weights and Measures"), and
amongst these are—1904, No. 1805, "Fees on Testing Appliances," etc.;.

1905, No. 11, "Fees on Stamping and Verification of Weights."

A by-law made by a local authority, requiring coal-sellers and
persons employed by them to provide and carry with their delivery

carts a correct weighing-machine of a pattern approved by the local

authority, is valid {Kent County Council v. Hitrnphrey, [1895] 1 Q. B.

903), but one requiring not only the machine but a re-weighing of the

coal upon the request of any purchaser, or by anyone on behalf of the

purchaser, or by any inspector of weights and measures, or by any
constable, is unreasonable and bad in law, as it gives powers to

constables only possessed by inspectors under sec. 28 of the Act of

1889 {Alty V. Farrell, [1896] 1 Q. B. 636).

Where a coal dealer sent out bag-coal in his delivery carts, some
bags purporting to contain one cwt. and others only half that amount,
and gave his carter correct scales but only one weight of half a cwt., he
was convicted of being without proper weights, as the one cwt. bags

could not be weighed in one operation {Crick v. Nicholls, [1905] 1 K. B.

501).

Inspection.—Under sec. 43 of the Weights and Measures Act, 1878,

41 & 42 Vict. c. 49, local authorities are empowered to appoint inspectors,

and by sec. 29 (1) of the Act of 1889, inspectors may at all reasonable

times enter any building in which coal is sold or kept or exposed for

sale ; they may stop any vehicle carrying coal for sale, or for delivery to

a purchaser, and may test any weights or weighing instruments found in

buildings or on vehicles, or may weigh sacks or loads of coal in buildings,

or on vehicles, or in course of delivery to any purchaser. Any person

obstructing or hindering an inspector in the execution of his duty is

liable to a penalty {ibid. s. 29 (3)). For other matters connected with
inspectors, see Weights and Measuees.

Proceedings.—Proceedings are usually taken by inspectors under the

Acts (sec. 14, Act of 1904), but the consent of the local authority is

required, though this may be general to a named inspector; and a

separate consent need not be given for each individual case {Tyler v.

Ferris, [1906] 1 K. B. 94). Any member of the public may lay an
information for breach of a by-law made under sec. 28 of the Act of

1889, requiring a proper weighing-machine and weights to be carried
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with delivery carts {Crabtree v. Bulman, 1896, 60 J. P. 489). It is sufficient

in order to secure a conviction by a Court of summary jurisdiction,

for the Court to be satisfied that any load, sack, or less quantity of coal,

weighed as prescribed by sec. 29 (1) of the Act of 1889, is of less weight

than that represented by the seller, the person selling, or keeping, or

exposing the coal for sale, or the person in charge of the vehicle (ibid.

.8.29(2)).

FORM.

Weight Ticket or Consignment Note on delivery of Coal over Two

Hundredweight.

[Note.—This form is taken from the third schedule to the Weights

and Measures Act, 1889. Sec. 21 requires the weight ticket to be in

the form as below, or one to the like effect.]

Mr. A. B. [here insert the name of the buyer].

Take notice that you are to receive herewith tons cwts. lbs.

of coal.

[When sold in sacks, add]

in sacks, each containing cwt.

[When sold in bulk, add]
lbs.

Weight of coal and vehicle

Tare weight of vehicle

Net weight of coal herewith

delivered to purchaser

C. D. [here insert the name of the seller].

E. F. [here insert the name of the person in

of the

Where coal is delivered by means of a vehicle the seller must deliver

or send by post or otherwise to the purchaser or his servant, before any
part of the coal is unloaded, a ticket or note in this form.

Any seller of coal who delivers a less quantity than is stated in this

ticket or note is liable to a fine.

Any person attending on a vehicle used for the delivery of coal,

who, having received a ticket or note for delivery to the purchaser

refuses or neglects to deliver it to the purchaser or his servant, is liable

to a fine.

Coal Mines.—Legislation for the regulation of coal mines has
been experimental and progressive. The earliest Act was passed in
1842. It and others were repealed in 1872, and the code of 1872, as
amended in 1886, was repealed and recodified in 1887. The statute
passed in that year (50 & 51 Vict, c. 58) is now the basis of the law
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bearing on the subject ; but it has been amended by subsequent Acts
passed in 1894 (57 & 58 Vict. c. 52); in 1896 (59 & 60 Vict. c. 43); [in

1900, Prohibition of Child Labour Underground (63 & 64 Vict. c. 21);

in 1903, QuaUfication of Managers (3 Edw. vii. c. 7); and in 1905,

Checkweighmen and Weighing of Minerals (5 Edw. vii. c. 9)]. The Acts

apply to (a) coal mines, (b) mines of stratified ironstone, (c) mines of

shale, and (d) mines of fireclay (Act of 1887, s. 3). [Note.—Eeferences

are, unless otherwise indicated, to the 1887 Act.]

The scheme of the Acts is that—(I.) Inspectors are appointed, who,

subject to the control of the Home Secretary, have great powers of

seeing that all mines are properly worked, and of enforcing responsibility

where this is not done: (11.) Mines must be under the immediate
control of qualified managers, who have obtained certificates of fitness

after proper experience and examination : (III.) Various acts and
omissions are defined to be offences and punishable with fines (s. 59),

or, in case the offence is reasonably calculated to endanger the safety

of or cause serious personal injury to any person employed in or about

the mine, with imprisonment (s. 60). In case the owner, agent, or

manager of a mine is found guilty, the fine may be heavier than in the

case of a workman; but proceedings cannot be instituted against the

owner, etc., for an offence not committed by him personally, except by
an inspector, or with the consent of the Home Secretary. An inspector

shall not institute proceedings against an owner, agent, manager, or

under-manager, if satisfied that he had taken all reasonable means
to prevent the commission of the offence (s. 65). Proceedings are

before a Court of summary jurisdiction, and there is an appeal to

Quarter Sessions. (See Quarter Sessions.) The other more important
provisions of the Act relate (IV.) to the terms of employment; (V.)

to protection of workpeople
;

(VI.) to the protection of the public

;

(VII.) to arbitration.

(I.) Inspectors.—Inspectors are appointed by the Home Secretary,

who assigns their duties and the districts for which they are to act

(s. 39). An inspector is empowered (1) to make such examination and
inquiry as may be necessary to ascertain whether the provisions of the

Act are complied with
; (2) to enter, inspect, and examine any mine at

all reasonable times by day or night
; (3) to inquire respecting the state

and condition of any mine, its ventilation, the sufficiency of its special

rules, and all matters and things relating to the safety of the per-

sons employed, and the care and treatment of the horses and other

animals used in the mine
; (4) to carry the Act into effect (s. 41). He

may also, by notice in writing, require the owner, agent, or manager of

a mine to remedy anything, not dealt with by the Act or rules, which
he considers to be dangerous or defective. The owner, agent, or manager
may within ten days signify to the Home Secretary his objection to

remedy the matter complained of in the notice, and thereupon its

reasonableness is to be determined by arbitration. If he does not
do so, or if the award supports the notice, it must be complied with
(s. 42). Each inspector is required to make an annual report of his

proceedings to the Home Secretary, to be laid before Parliament
(s. 43).

(II.) Managers.—Every mine must be under a certified manager,
responsible for its control, management, and direction. A mine, how-
ever, in which not more than thirty persons are employed below ground
is exempt from this requirement, unless the inspector of the district
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requires it to be under the control of a manager (s. 20). The manager or

a certified under-manager must exercise daily personal supervision of

the mine (s. 21). No person can obtain a certificate as manager or

under-manager, unless he has had practical experience in a mine for

at least five years. [No person who is a contractor for minerals in the

mine can be employed as manager or under-manager (s. 22). The Coal

Mines Eegulation Act (1887) Amendment Act, 1903, extends the quali-

fication to those holding mining school diplomas or university degrees,

and shortens the practical experience necessary to three years]. The
certificates are given after a local examination, in which regard is to

be had to such knowledge as is necessary for the practical working of

mines in the district where it is held, to every candidate who passes

satisfactorily and gives satisfactory evidence of his sobriety, experience,

ability, and general good conduct (ss. 23-26). On representation made
by an inspector or otherwise, the Home Secretary may cause a public

inquiry to be held by a Court named for the purpose, which Court

may cancel or suspend the certificate of a manager or under-manager,

if it finds that he is unfit to discharge his duty, by reason of incom-

petency or gross negligence, or of having been convicted of an offence

against the Act (s. 27). The Home Secretary may at any time renew
or restore a certificate which has been cancelled or suspended on such

terms as he thinks fit (s. 29).

(III.) Conditions of Employment.—The Act protects young persons

and females, and limits the conditions under which they may be

employed.

Boys under thirteen years of age, and girls and women, may not be

employed at all below ground [Act of 1900, s. 1]. Boys between the ages

of thirteen and sixteen may not be employed below ground for more than
ten hours in any day, or fifty-four in any week [sec. 5, and Act of 1900,

s. 1]. Above ground, no boy or girl under twelve years of age may be

employed at all ; between twelve and thirteen the hours are limited; from
thirteen to sixteen they may be fifty-four per week, but on Saturday
afternoon and Sunday their work is forbidden. No boy, girl, or woman
may be employed more than five hours continuously without an interval

for meals (s. 7). There is at present no statutory limit to the hours of

employment of adult males, that matter being left to arrangement
between employer and employed

;
[but nearly every session of Parlia-

ment witnesses the introduction of a Miners Eight Hours Bill.]

Wages may not be paid at any house where fermented liquor is sold

(s. 11). If wages are payable according to the amount of mineral gotten,

payment is to be made according to the actual weight of the mineral
contracted for ; and the weighing must take place as near to the pit's

mouth as is reasonably practicable. But contracts whereby the em-
ployers and employed agree that deductions may be made from the
weight in respect of stones or substances other than the mineral con-

tracted to be gotten, are expressly authorised (s. 12). The meaning of

these words has been much discussed; and it has been decided that
mineral means the substance worked for, and that, for instance, in a
coal mine deductions for slack or small coal are not allowable {Brace v.

Abercarn Colliery Co., [1891] 1 Q. B. 496. See also Netherseal Colliery

Co. V. Bourne, 1889, 14 App. Cas. 228 ; Kearney v. Whitehaven Colliery

Co., [1893] 1 Q. B. 700).

The men may appoint a check-weigher of their own to take a correct
account of the mineral or determine the deductions to be made. He is
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to have every facility for enabling him to fulfil his duties, but may not
impede or interrupt the working of the mine or interfere with the

weighing. If the owner, agent, or manager of the mine objects to the
check-weigher appointed, on the ground of his interference or misconduct,

the matter is to be heard before justices, who may make a summary
order for the removal of the man objected to, but without prejudice to the

stationing of another check-weigher in his place {ibid. s. 13). [Nor must
the owners or their agents interfere with the appointment of check-

weighers. They must also provide proper facilities for holding any
meeting concerning their appointment (57 & 58 Vict. c. 52, s. 1). The
Coal Mines (Weighing of Minerals) Act, 1905, provides for the appoint-

ment of a deputy check-weigher, and regulates the meetings and elections

of check-weighmen, and provides how they may be removed. It also

makes it compulsory for the mine to provide these officials of the men
with shelter, and weights to test the weighing machine.]

Persons not employed as coal or ironstone getters prior to 1887 may
not be employed alone in the face of the workings until they have had
two years' experience of such work under the supervision of skilled

workmen (s. 49, r. 39). This requirement is intended no doubt as a
security against accidents, but is of general application.

(IV.) Protection of Woi^kpeojjle from Injury.—There must be at least

two shafts or outlets with which every seam for the time being at work
in a mine has access, so that such shafts may afford separate means of

ingress and egress available to the persons employed in each such seam.

Proper apparatus for raising and lowering persons at each such shaft

must be kept constantly available for use (s. 16). Exceptions to this

rule are permitted (a) in case of new mines being opened, so long as not

more than twenty persons are employed below ground in connection

with any single shaft ; and (5) in other mines, so long as the mine is

exempted by order of the Home Secretary (s. 18).

Where two or more parts of a mine are worked separately, each part

may be deemed a separate mine, unless the Home Secretary objects, on
the ground that the division tends to lead to evasion of the Act or other-

wise to prevent the Act being carried into effect. If the owner, agent,

or manager of the mine declines to acquiesce in such objection, the
matter is to be determined by arbitration (s. 19).

In case of an explosion causing loss of life or any personal injury,

or any accident causing loss of life or serious personal injury, the owner,

agent, or manager must send notice to the inspector within twenty-four
hours, specifying the character of the explosion or accident, and the

number of persons injured (s. 35). The inspector has a right to notice

of coroners' inquests on the bodies of persons whose death may have
been caused by explosions or accidents in or about mines, and to be
present and take part in such inquests

;
[indeed, such an inquest may

not be proceeded with until the inspector or some person acting on
behalf of the Secretary of State is present to watch the proceedings
{ihid. s. 48 (1)), and see also Coroner]. Relatives of any person whose
death may have been so caused, the owner, agent, or manager of the
mine in which the explosion or accident occurred, and any person

appointed by the order in writing of the majority of the workmen
employed in such mine, may also attend and examine witnesses

(s. 48 (8)). An inspector may at any time be directed to make a
special report with respect to an explosion or accident which has
caused loss of life or injury to any person (s. 44). The Home Secretary

VOL. III. 8
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may also order a formal investigation in open Court of any explosion or

accident, and of its causes and circumstances. Such Court has all the

powers of an inspector and of a Court of summary jurisdiction, and
special powers to enter and inspect any place or building, to require the

attendance of witnesses and production of documents for the purpose of

the investigation, and to require any person examined to sign a declaration

of the truth of the statements made by him in his examination (s. 45).

General rules for working have been enacted [sec. 49 and Act of

1896, ss. 5, 6], which are to be observed as far as is reasonably prac-

ticable, having regard not to profitable working but to physical or

engineering ditticulties ( Wales v. Thomas, 1885, 16 Q. B. D. 340). These

rules provide for ventilation (rr. 1-3) ; all parts of the mine in which
workmen are to pass or work must be inspected before and during each

shift (rr. 4, 5) ; machinery in use must be inspected once every twenty-

four hours, and shafts once every w^eek (r. 5) ; the entrance of every

place, not in actual use or course of working, must be securely fenced

(r. 6) ; workpeople must be withdrawn from every part of a mine found

to be in a dangerous condition (r. 7) ; naked lights are forbidden in any
place where there is likely to be a dangerous quantity of inflammable

gas (r. 8) ; safety lamps [none of which may be used miless provided by
the owner] must be examined and locked before being taken into the

workings [rr. 10 and 11 ; and sec. 5 (2) of Act of 1896]. The conditions

regulating the use of explosives below ground are very strict. Ex-
plosives must not be stored in the mine, and may only be taken down
in cartridges and in limited quantities ; in places where safety lamps
are required, or which are dry or dusty, no shot may be fired except

under the direction of a competent person appointed for the purpose

;

if there is reason to suspect gas, the explosive must be of such a nature,

and so used that it cannot inflame the gas ; so also if the place is dry or

dusty, all contiguous accessible places must be watered, or else the

explosive must be such that it cannot inflame gas or dust (r. 12, and
sec. 5 (3) Act of 1896). Special rules may also be made for these

purposes, vide infra. Special precautions are ordered in places likely

to contain a dangerous accumulation of water (r. 13). [There must be

proper means of signalling between stopping-places, and] refuge holes

must be provided in all underground roads to enable workpeople to

avoid trucks, etc. (rr. 14-16). Every travelling road in which a horse

or other draught animal is used underground must be large enough to

allow it to pass without rubbing the roof or timbering (r. 17). The top

and all entrances to shafts [in. or out of use, or used as air shafts only]

must be kept securely fenced (rr. 18, 19). Shafts and the roof and
sides of all roads and working places must be made secure, and where
necessary lined or timbered (rr. 21, 22). Engines and machinery must
be in charge of competent male persons (r. 24). [As to the age of the
person in charge of this machinery, whether for raising and lowering
persons or material, see Soutar v. Clark, 1904-5, 7 F. 1.] Proper
apparatus must be provided for all shafts used for drawing materials,

or for lowering or raising persons (rr. 25-30). All dangerous machinery
must be kept securely fenced (r. 31). The workpeople may appoint
two practical working miners to inspect the mine on their behalf once
at least in every month, and report the result of their inspection. If

the report state the existence or apprehended existence of any danger,

a copy is to be sent to the inspector of the district (r. 38).

Special rules are also to be established in every mine in order to
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prevent dangerous accidents and to provide for the safety, convenience,

and proper discipline of the persons employed in or about the mine
(s. 51). Such rules are to be framed by the owner, agent, or manager
of the mine, and sent to the inspector of the district for approval by
the Home Secretary. They become established if not objected to by
him within forty days after their receipt by the inspector (s. 52), but

may be modified. If the owner, manager, or agent objects to the pro-

posed modification, the matter must be referred to arbitration, and
the rules shall be established as settled by the award (s. 53). The
rules may in like manner be from time to time modified or new rules

established (s. 54).

The rules may be modified with respect specially to (a) the lights or

lamps to be used in a mine
;

(b) the use and storage of explosives
;

(c)

the persons permitted to remain whilst shots are fired
;
(d) the watering

or efficient damping of the mine or any place therein
;

(e) precautions

for the prevention of accidents from infiammable dust or coal dust.

Special rules made for these purposes supersede any general rule or

special rule under the principal Act, so far as it may be inconsistent

with them (Act of 1896, s. 1).

An abstract of the provisions of the Act and copy of the special rules

is to be posted in legible characters in some conspicuous place in or near

the mine, and a printed copy is to be supplied to every person employed
who applies for it (Act of 1887, s. 57). Every person who contravenes

or fails to comply with any of the general or special rules is guilty of an
offence. The owner, agent, and manager is also, each of them, guilty in

the event of a contravention or non-compliance with any of the rules,

unless he proves that he had taken all reasonable means by publishing,

and, to the best of his power, enforcing the rules, so as to prevent con-

travention or non-compliance (ss. 50 and 51). An owner who took no
part in the management was held by magistrates in one case to have
done all that was required of him when rules were duly posted in the

works and their enforcement was left to the manager, and this decision

was approved by the High Court {Baker v. Carter, 1878, 3 Ex. D. 132).

But an agent who, by the definition given in sec. 75, is a person appointed

as the representative of the owner, and as such superior to the manager,
has been held liable to conviction for an offence of which the manager
was also guilty {Wynne v. Forrester, 1879, 5 C. P. D. 361).

(V.) Protection of the Puhlic.—The owner, agent, or manager of every
mine must send to the inspector of the district an annual return of the

details of the workings (s. 33). He must also keep at the office of the

mine an accurate plan of the workings up to a date not more than three

months previously. Such plan must at any time be produced to the

inspector, and the actual state of the workings shown (s. 34). The plan
must show the position of the workings with regard to the surface, and
the position, extension, and direction of every known fault or dislocation

of the seam, with its vertical throw (Act of 1896, s. 3). When any
mine or seam is abandoned, the owner must within three months send a
plan to the Home Secretary to be preserved ; but no person except an
inspector is entitled to see such plan, without the consent of the owner
or the licence of the Home Secretary, for a period of ten years after the

abandonment (s. 4). Where a mine is or has been abandoned or the
working discontinued, the owner, and every other person interested in

the minerals, must cause the top of the shaft and every side entrance
from the surface to be securely fenced, and kept fenced against accidents.
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Failure to comply with this provision is punishable as an offence against

the Act. If, moreover, the unfenced shaft or entrance is within fifty

yards of any highway, road, footpath, or place of public resort, or is

in open or uninclosed land, it is to be deemed a nuisance, for which

summary proceedings can be taken by the District Council under sees.

91-98 of the Public Health Act, 1875 (Act of 1887, s. 37). Notice of

the commencement or recommencement of the working of a shaft or

seam, or of its abandonment or discontinuance, must be given within

two months to the inspector of the district (s. 36).

(VI.) Arbitration.—Many cases may occur in which differences may
arise between the owners or managers of a mine and the inspector or

Home Office as to the feasibility or desirability of suggested rules, etc.

These differences are to be determined by arbitration, under conditions

prescribed by the Act (s. 47). The parties are to be deemed to be the

owner, agent, or manager on the one hand, and the inspector on the

other. Each party may appoint an arbitrator, who must be a practical

mining engineer or person accustomed to the working of mines, not

employed or interested in the mine to which the arbitration relates. If

only one arbitrator is appointed, he is to act alone ; if not, the two may
determine the matter in difference; but if they differ, it must be

determined by an umpire. The umpire is to be appointed by the

arbitrators, or, in case of their neglect to do so, by the chairman of the

Quarter Sessions within whose jurisdiction the mine is situate. The
umpire must be a Coimty Court judge or registrar, a stipendiary magis-

trate, or the recorder of a borough. The procedure would be in accord-

ance with the Arbitration {q.v.) Act, 1889. Arrangements are, wherever
practicable, to be made for the matter in difference being heard before

the arbitrators and umpire together, so as to avoid two hearings.

Besides examining the parties and their witnesses on oath, the arbi-

trators and umpire are expressly empowered to consult any counsel,

engineer, or scientific person, if they deem it expedient to do so. The
workpeople employed in the mine may appoint a person specially to

represent them or a class of them on the arbitration, but must, if

required, give security for payment of the costs so occasioned. The
person so appointed may appear and take part in the proceedings (Act
of 1896, s. 2).

The payment, if any, to be made to any arbitrator or umpire is to be
fixed by the Home Secretary, and is, together with the costs, to be paid

by the parties or one of them. Costs may be taxed by a Master of the
High Court.

[See generally Mines, herein, Macswinney on Mines, Quarries, and
Minerals (1897 ed.), and Hamilton and Forbes on Management and
Rating of Collieries (1902 ed.), Jones and Bellot's Miners Guide (1904
ed.).]

Coalition (in Diplomacy), an alliance between States for com-
bined action. See Alliance.

Coast, VicC-Admiral of the—A judicial and ministerial

officer of the Lord High Admiral (see Admiral); now appointed by
Letters-Patent of the Sovereign, given in the High Court of Admiralty
of England under the Great Seal. The office is generally conferred on
some great nobleman, and takes precedence of the lord-lieutenancy of
a county. The seacoast of England and Wales is divided into nineteen.
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circuits or vice-admiralties, viz:—(1) Northumberland, Durham and
York, (2) Lincoln, (3) Norfolk, (4) Suffolk, (5) Essex, (6) Kent, (7)
Sussex, (8) Southampton, (9) Dorset, (10) Devon, (11) South Cornwall,

(12) North Cornwall, (13) Somerset, (14) Gloucester, (15) South Wales,

(16) North Wales, (17) Chester, (18) Lancaster, (19) Westmoreland and
Cumberland. Of these only six are at present filled, viz. :—Lincolnshire,

Norfolk, Suffolk, Cornwall, North Wales and Carmarthen, Westmoreland
and Cumberland. It is uncertain at what date the first formal appoint-

ment was made to the office ; but if we may credit the Black Book of the

Admiralty (q.v.), reciting the Ordinance made at Grimsby in the reign

of Eichard I., the Admiralty jurisdiction was then in full vigour, and
carried out by the lieutenants of the admiral. In other passages they
are described as deputies or as commissaries. "When one is made
admiral," says the Black Book (vol, i. art. 1), "he must first ordain and
substitute for his lieutenants, deputies, and other officers under him, some
of the most loyal, wise, and discreet persons in the maritime law and
ancient customs of the seas, which he can anywhere find." Again, by
the Ordinance of Hastings in the reign of Edward I., "Any contract

made between merchant and merchant, or merchant and mariner, beyond
the sea, or within the flood-mark, shall be tried before the admiral and
nowfiere else." Neale {Sea Laws, p. 6), writing in 1704, says that the
admiral "constitutes his deimties for particular parts on the seacoast,

with coroners to view the dead bodies found on the sea or on the coast."

Two statutes, viz., 13 Eich. ii. st. 1, c. 5, and 15 Eich. ii. c. 3, endeavour
to restrain the deputies of the admiral who " hold their sessions within

divers places of this realm." The deputies, or vice-admirals, had juris-

diction on the seacoast and on the adjoining sea of their respective

counties, and tried all offences not involving punishment of death or

mayhem committed within their jurisdiction. By special warrant they
might try these offences also. They adjudicated on all contracts between
mariners and merchants, subject to an appeal to the High Court of

Admiralty. They held their Courts (called Water Courts) on the sea-

shore within the flood-mark, or on quays, or on the banks of navigable

rivers where the tide ebbed and flowed. By custom they sometimes
held their Courts, for convenience of suitors, within the body of the

county, where they also obtained, what is known of, as an accidental

jurisdiction, wherelDy they could serve citations or empanel a jury there.

Their procedure followed the rules of the civil, not of the common, law.

The emblem of their jurisdiction was a silver oar. The power to appoint
Admiralty coroners is specially reserved to the Crown by the Coroners
Act, 1887. The Crown sometimes granted an Admiralty jurisdiction

to a manor or borough. In Scotland there are at present vice-admirals

for the West Coast and for the Orkney and Shetland Isles. There is

a vice-admiral for each of the four provinces of Ireland; and in the

sixteenth century for our North American Provinces.

Coaster.—The coasting trade of the United Kingdom was
entirely restricted to British ships from 1562 (5 Eliz. c. 5, s. 8) till 1854,

when foreign ships were admitted to it on the same terms as British

ships (17 & 18 Yict. c. 5). The present law on this subject is contained
in the Customs Act of 1876, 39 & 40 Vict. c. 36, which reproduces the

provisions of the earlier statutes to the same effect :
" All trade by sea

from any one part of the United Kingdom to any other part thereof

shall be deemed to be a coasting trade, and all ships while employed
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therein shall be deemed to be coastmg ships, and no part of the United
Kingdom, however situated with regard to any other part, shall be

deemed in law with reference to each other to be parts beyond the

seas ; and if any doubt shall at any time arise as to what or to or from
what parts of the coast of the United Kingdom shall be deemed a passage

by sea, the Commissioners of the Treasury may determine and direct in

what cases the trade by water from one port or place in the United
Kingdom to another of the same shall or shall not be deemed a trade

by sea within the meaning of this or any Act relating to the Customs
(s. 140). Every foreign ship proceeding either with cargo or passengers

or in ballast on any voyage from one part of the United Kingdom to

another, or from the islands of Guernsey, Jersey, Alderney, Sark, or

Man, to the United Kingdom, or from the United Kingdom to any of

the said islands, or from any of the said islands to any other of them,

or from any part of any of the said islands to any other part of the

same, shall be subject as to stores for the use of the crew, and in all

other respects to the same laws, rules, and regulations to which British

ships when so employed are now subject ; but no such foreign ship nor

any goods carried therein shall, during the time she is so employed, be

subject to any higher or other rate of dock, pier, harbour, light, pilotage,

tonnage, or other dues, duties, tolls, rates, or other charges whatsoever,

or to any other rules as to the employment of pilots, or any other rules

or restrictions whatsoever than British ships employed in like manner
or goods carried therein . . . (s. 141). No goods shall be carried in a

coasting ship except such as shall be laden to be carried coastwise at

some port or place in the United Kingdom . . . and if any goods shall

be taken into or put out of any coasting ship at sea or over the sea, or

if any coasting ship shall touch at any place over the sea or deviate

from her voyage, unless forced by unavoidable circumstances, or if the

master of any coasting ship which shall have touched at any place over

the sea shall not declare the same in writing under his hand to the

collector or other proper officer at the port in the United Kingdom
where such ship shall afterw^ards first arrive, the master of such ship

shall forfeit the sum of £100 " (s. 142, amended by 47 & 48 Vict. c. 62,

s. 2, which repealed the omitted words of this section, and provided that

vessels with inward cargo for more than one port may convey goods not
entitled to drawback or liable to duty coastwise). Proper times and
places for landing and shipping goods for a coastwise voyage are

appointed, under penalty of the master forfeiting £50 (s. 143, amended
by 44 Vict. c. 12, s. 10). The master of every coasting vessel must
keep a cargo book, stating the names of the ship, master, the port of

destination, and the port to which the ship belongs, and, unless the
Commissioners of Customs otherwise direct, must enter the name of

every port of loading and the goods there taken on board the ship,

under a penalty of £20 (s. 144, reproduced in sec. 9 of the Customs Act,

1879, 42 & 43 Vict. c. 21). Before leaving the port of lading the master
must sign the clearance of the ship for the voyage, and the transire or

pass for the goods, under penalty of £20, and deliver it to the Customs
officer, who takes a copy of it, and the Commissioners may allow general

transires to be given; transires are to be delivered to the proper
Customs officer within twenty-four hours of the ship's arrival at a port

of discharge ; and goods from the Isle of Man, either grown or produced
there, or manufactured from the growth or produce there, or materials

not subject to duty in the United Kingdom, or on which the duty has
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been paid in the United Kingdom, may not be unladen till a certificate

of their origin from the Customs officer at the port of shipment is given

to the officer at the port of discharge, under penalty of a fine or forfeiture

of goods (ss. 145, 146). Customs officers may board and examine any
coasting ship and her cargo (s. 147) ; and goods brought coastwise may
be entered for a voyage outwards beyond the seas without being landed
(s. 148).

Ships engaged in the coasting trade are exempt from compulsory
pilotage (M. S. A., ss. 603 (1) and 625 (1)). Under similar provisions in

the Acts of 1826 (6 Geo. iv. c. 125, s. 59) and 1854 (17 & 18 Vict. c. 104,

ss. 353 and 379), it has been held that the ship must be one that is con-

stantly engaged in the coasting trade ; and thus a ship which is ordinarily

employed in foreign trade, though in fact engaged in the coasting trade,

is not entitled to this exemption {The Agricola, 1843, 2 Rob. W. 10,

where the ship had made a voyage from Calcutta to London, and had
discharged all her cargo there, and then proceeded from London to

Liverpool in ballast ; The Lloyds or Sea Queen, 1863, Br. & L. 359,

where the ship, though usually engaged in foreign trade, was in the
course of a voyage from Liverpool to London with a cargo shipped at

the former, and to be delivered at the latter port). These decisions of

Dr. Lushington were recently affirmed and followed in The Winestead,

[1895] P. 170, Bruce, J., where a vessel employed in trading between
London, Cardiff*, and Venice, which took in some cargo at London for

Venice, intending to fill up with cargo at Cardiff and discharge her
ballast there, was held to be a foreign going ship while on the voyage
from London to Cardiff. Similarly a British ship, proceeding without
passengers on a voyage from Gaza in Beyrout with cargo partly for

Ipswich and partly for Leith, while continuing on her voyage to Leith

after discharging part of her cargo at Ipswich, has been held not to be a
" coaster " within the Merchant Shipping Act (s. 625 (1), The Glanystwith,

1899, P. 118): and a ship sailing under foreign-going articles from
Swansea, which, after going to various ports in and outside the United
Kingdom, proceeded from Hull to Bristol with cargo, was held bound
to employ a compulsory pilot, not being a coasting vessel by reason of

the voyage being from Hull to Bristol {The Ravensworth, 1906, 10 Asp.

131). See Pilot.

British ships engaged in the coasting trade are subject to the general

duties and liabilities of British ships (see British Ship), with the following

exceptions :
—

" Ships not exceeding 15 tons (net) burthen, employed
solely in navigation on the rivers or coasts of the United Kingdom, or

of some British possession, within which the managing owners of the

ships are resident," are exempted from being registered (s. 3 (1) of

M. S. A., 1894), as are also ships not more than 30 tons burden not

having a whole or part deck, and solely employed in fishing or trading

coastwise on the shores of Newfoundland or parts adjacent, or in the

Gulf of St. Lawrence, or on the coasts of Canada bordering on that Gulf
{ibid. (2)). " Ships of less than 80 tons registered tonnage, exclusively

employed in trading between different ports on the coasts of the United
Kingdom," need not have the statutory form of agreement between the

master and crew (s. 113). No certificates of competency are required

from persons in charge of coasting vessels (s. 92 ffi). The regulations

respecting the supply of medicines and medical stores required for other

ships do not apply to coasters (s. 200). Coasters under 80 tons need
not have deck lines or a load line marked upon them (ss. 437, 438), but
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if over that tonnage they must have a load line just like other ships

(s. 441).

In the case of ships engaged in the coasting trade of any British

possession, deck cargo can be carried without making the space occupied

by it included in the tonnage of the ship for payment of dues, as it can

also in the case of home trade ships (s. 85). Ships exclusively trading

between ports on the coasts of Scotland need not keep official logs

(s. 239). See Fishing Boat.

Coastg'uard.—Historically the origin of coastguard service is

to be found in two distinct sources, viz., protecting the country from

invasion and securing the revenue derived from customs ; and actually

at the present time the coastguard combines both these duties.

In early times the defence of the English coast was provided by the

maritime counties, which " even under Edward I. {i.e. in the thirteenth

century) were liable for the charges of defending the coast, and found the

wages of the coastguard. The coastguard of each county was under the

command of a knight as major custos, constable, or chief warden " (such

as the warden of the Cinque Ports or the constable of Dover) (Stubbs,

Co7ist. Hist. ii. 285). The Cinque Ports and other maritime towns
were bound for a similar reason to find ships for the Eoyal fleet ; and
this seems to be the origin of the claim to demand ship money, which
was finally rejected in the time of Charles I. When the feudal tenures

were abolished in 1660, the defence of the kingdom devolved upon
the newly organised militia; and no special measures were taken for

guarding the coast from that time till 1857, when the present system
began.

From early times a service of customs officers existed, for the purpose
of enforcing the customs duties ; and a regular force of revenue cruisers

and watch-stations on the coast was formed under the control of the
Commissioners of Customs, to perform this duty. About the beginning
of the last century a "coast blockade" was instituted on the shores

of Kent and Sussex, commanded by naval officers, and subject to naval
discipline ; and a chain of " blockade stations " was made along the coast,

the then existing Martello Towers being utilised for the purpose. At the
same time the old revenue cutter service was largely developed, and " a
preventive water-guard" established generally under the command of

naval officers all round the coasts of the kingdom. In 1820 a statute
gave the Treasury power to survey and mark out lands on the coast for

watch-houses for the protection of the revenue (1 Geo. Iv. c. 43, s. 4).

In 1822 an order of the Treasury consolidated into one force "the
revenue cruisers, the preventive water-guard, and the riding officers

"

under the Board of Customs, by the name of the Preventive Service, the
executive command being vested in a comptroller-general, who was a
captain in the navy. The "riding officers" were a mounted force of
men, dating from 1698, when 300 riding officers were appointed for the
patrol of the coast ; and dragoons and regular cavalry were employed in
it. In 1829 the official name of the force was changed to the "revenue
coastguard;" and in instructions issued by the comptroller-general
in that year that name is adopted, the riding officers are called the
''mounted guard, to be selected from the cavalry regiments by the
general commanding in chief," and the sole object of the force is

stated to be the protection of the revenue. In 1831, by Treasury
minute, the appointment of the coastguard officers and men was trans-



COASTGUAED 121

ferred to the Admiralty, and only crews of ships of war and revenue
cruisers were admitted to the service ; and the " coast blockade " was
given up. In 1845 it was proposed to use the crews of coastguard

stations for the defence of the coast; and in 1853, in consequence of

the report of a commission of naval officers appointed by the Admiralty,

it was decided by Order in Council, and then by Act of Parliament, that

the coastguard should be liable upon emergency to be called on to serve

in the fleet, and to be subject to naval discipline while so serving, and
that a body of naval coast volunteers, with a maximum of 10,000 men,
should be established (0. in C, April 1, 1853, 16 & 17 Vict. c. 73).

During the Crimean War the coastguard were largely employed afloat

;

and in 1857 the whole service w^as transferred from the Customs Com-
missioners to the Admiralty (19 & 20 Vict. c. 83).

This Act, which is entitled one " to provide for the better defence of

the coasts of the realm and the more ready manning of the navy, and to

transfer to the Admiralty the government of the coastguard," enacts that

after an order from the Treasury the Commissioners of the Admiralty
should raise and maintain a number of officers and men (not to exceed

at any one time 10,000 in number), who shall form the coastguard, and
shall exercise over them all the powers and control hitherto exercised

over the existing coastguard (s. 3). Lands held for the existing coast-

guard service are to be vested in the Commissioners of the Admiralty,

who are also empowered to acquire lands for coastguard stations, and
succeed to the rights in that respect of the Customs Commissioners
contained in 16 & 17 Vict. c. 107, ss. 336-345 (ss. 4, 5). All powers,

rights, and privileges, etc., of the existing coastguard are to vest in the

new force (s. 6), which is to have certain privileges as regards pay enjoyed

by officers and men in the navy (s. 7) ; while all coastguards borne on
the books of vessels of war are to be subject to the same laws and
customs with respect to discipline as persons serving in the fleet (s. 8).

Coastguard officers were also empowered to train, exercise, and instruct

the naval coast volunteers (s. 10). The Act is made applicable to the

Channel Islands and the Isle of Man (s. 11). The coastguard is thus

now part of the navy, and acts both as a naval reserve, superintended

by an admiral, under whose command all the coastguard forces in the

United Kingdom are placed, as well as a force for protecting the

revenue ; and under the Customs Acts they have duties and liabilities,

rewards and protections with regard to preventing smuggling (1876,

39 & 40 Vict. c. 36, ss. 169-217, and 259-274; 1881,44 & 45 Vict. c. 12,

s. 12). [See also Volunteer Acts, 1863, 26 & 27 Vict. c. 65 ; and 1900,

63 & 64 Vict. c. 39, as to calling out volunteers for purposes of coast

defence.] Coastguard officers may also act as British sea-flshery officers,

under the North Sea Fisheries and Liquor Traffic Conventions between
Great Britain and France and other Powers (1843, 6 & 7 Vict. c. 79

;

1883, 46 & 47 Vict. c. 22; 1888, 51 & 52 Vict. c. 18); they may hold

preliminary inquiries into shipping casualties on or near the coasts of the

United Kingdom (M. S. A., 1894, s. 465), and may exercise the powers

of receivers of wreck in the absence of the latter (s. 516). Coastguards

may claim salvage remuneration for watching or protecting shipwrecked

property according to a scale fixed by the Board of Trade (s. 568) ; or as

salvors for saving property {The London Merchant, 1837, 3 Hag. 394)

;

for though their primary duty is (was ?) to prevent smuggling, it is also

to assist vessels in distress, and it is a duty to be paid for (Dr. Lushington,

The Silver Bullion, 1854, 2 Spinks, 74, and so The Amazon, 1860, 2 L. T.
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140) ; but they are not entitled to salvage for merely going on board a

vessel in distress for revenue purposes {The Queen Mab, 1835, 3 Hag.

243). Books containing the entries made by the coastguard, and sent to

the Coastguard Office, have been admitted in evidence in the Admiralty

Court to prove the state of wind and weather at a particular time,

without calling the person who made them (The Catherina Maria, 1866,

L. E. 1 Ad. & Ec. 53).

[See Shore, Smnggling Days, 1892; Parliamentary Papers, 1853

(Naval).]

Codes Napoleon.—Under this na'me are often understood

the five codes, the Civil Code (1804), Code of Civil Procedure (1806),

Code of Commerce (1807), Code of Criminal Procedure (1808), and

Penal Code (1810), adopted in France during the first Napoleonic regime.

In 1807 the Emperor altered the title of the first of these from Code

Civil des frangais to Code Napoleon, but at the restoration of the

legitimate dynasty the title became Code Civil simply, and thereafter

the practice grew up of using the term Code Napoleon as a short

description of the whole of French codified law. In France itself, at

the present day, Les Cinq Codes has become the commoner term for

this purpose.

The codes were introduced by Napoleon into the countries forming

his empire, and during his short sway they became so popular that many
were retained after all connection with France had ceased. Among
these countries were Belgium, Holland, Italy, and the Khine provinces.

Belgium has kept the old Civil Code almost unchanged to the present

day. The Civil Code, Code of Civil Procedure, and Code of Commerce,
as originally enacted, are still in force in Mauritius, largely modified by
local legislation.

Codicil .—1. In the earlier English writers the term "codicil" was
used in a sense resembling that which it had in Koman law, as meaning
an informal testamentary instrument not necessarily dependent on a
will. Since the Wills Act it has come to mean in ordinary parlance a

testamentary instrument altering or modifying a will. Notwithstand-
ing this meaning, however, a codicil may take effect without a will, if no
will is forthcoming, though language is used in the codicil which implies

the existence of a will {Black v. JoUing, 1869, L. K. 1 P. & D. 685

;

Gardiner v. Courthope, 1886, 12 P. D. 14; In bonis Clements, [1892]
P. 254).

The better opinion appears to be that where a will is shown to have
existed with a codicil, and the will is afterwards revoked, the codicil is

not revoked, though some of the earlier cases decide the contrary (see

cases supra, and Grimwood v. Cozens, 1860, 2 Sw. & Tr. 364; In bonis

Button, 1863, 3 Sw. & Tr. 66).

[The effect of a codicil confirming a will is to bring that will down
to the date of the codicil, and to make a devise in the will operate in

the same way in which it would have operated if the words of the
will had been contained in the codicil of later date {In re Champion,
Dudley v. Champion, [1893] 1 Ch. 101 ; In re Bayer, Bayer v. Bayer,

[1903] 1 Ch. 685 ; In re Fraser, Lowther v. Fraser, [1904] 1 Ch. 726).]

2. A testamentary instrument described as a codicil to a particular

will, or referring to the provisions of the will, republishes the will and
makes it speak as of the date of the codicil

;
[but a codicil which refers
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to a will by date incorporates the will of that date only, and not any

subsequent codicils {In bonis Reynolds, 1873, 3 P. & D. 35 ; French v.

Hoey, [1899] 2 I. R. 472)].

But a testamentary instrument not expressed to be a codicil to the

will, and not referring to the will, has not the effect of republishing the

will {In re Smith, Bilke v. Boper, 1890, 45 Ch. D. 632).

3. A codicil may also have the effect not only of republishing the will

so as to make it speak as of the date of the codicil, but of incorporating

and making valid testamentary instruments which are invalid or have

been revoked
;
[but an adeemed legacy is not necessarily revived by a

codicil republishing a will, though this is a factor which must be taken

into consideration {In re Scott, Langton v. Scott, [1903] 1 Ch. p. 1)].

A codicil confirming a prior will and codicils p^imd facie confirms

only a valid will and codicils {Croker v. Marquis of Hertford, 1844,

4 Moo. P. C. 339; 13 E. E. 334; IIa2jnes v. Hill, 1849, 1 Rob. Eccl.

795).

But such a confirmation may have the effect of incorporating invalid

testamentary instruments if it is necessary to do so in order to satisfy

the reference in the codicil {Aaron v. Aaron, 1849, 3 De G. & Sm. 475

;

64 E. R. 568 ; Allen v. Haddock, 1858, 11 Moo. P. C. 427 ; 14 E. R. 757).

Thus a document described as a codicil to the last will of a testator

without further reference makes valid an invalid will, if that is the only

document answering the description of a last will, but the description of

a codicil as a fourth codicil may not be sufficient to incorporate an

unattested third codicil {Stockil v. Punshon, 1880, 6 P. D. 9 ; In bonis

Eeathcote, 1881, 6 P. D. 30).

Reference to a will in general terms includes all the instruments,

both will and codicils, which constitute the will, unless the testator dis-

tinguishes between his will and codicils {Farrar v. St. Catharines College,

Cambridge, 1873, L. R. 16 Eq. 19).

So when there is a valid will and invalid codicils a subsequent

codicil referring to the will by date and confirming it will not confirm

the invalid codicils {Burton v. Neivbery, 1875, 1 Ch. D. 234).

4. Where a will is revoked by a later will, and the testator then

makes a codicil, which is expressed to be a codicil to the revoked will,

referring to it by date or in some other way, the revoked will is revived

{In bonis Stedham, 1881, 6 P. D. 205).

But in such cases if there is anything to show that the reference to

the revoked will is a misdescription—for instance, if the revoked will is

called the last will, when it is not in fact the last will—the reference to

the date may be rejected, and the revoked will is not revived {In bonis

Steele, 1868, L. R. 1 P. & D. 575 ; In bonis Ince, 1877, 2 P. D. 111).

A mere reference to a codicil to a revoked testamentary instrument

will not revive it ; it must be referred to in terms which show an inten-

tion to revive it {In bonis Dennis, [1891] P. 326).

If the revoked will has been actually destroyed it cannot be revived

by codicil {Hale v. Tokelove, 1850, 2 Rob. Eccl. 318 ; Rogers v. Good-

enough, 1862, 2 Sw. & Tr. 342; [Newton v. Neivton, 1861, 12 Ir. Ch. R.

118; In bonis Reade, [1902] P. 75]).

The fact that a codicil is found attached to a revoked will by tape, or

that a memorandum not described as a codicil is written on the back of

an invalid will, will not revive or incorporate the will {Marsh v. Marsh,

1860, 1 Sw. & Tr. 528 ; In bonis Dritmmond, 1860, 2 Sw. & Tr. 8 ; In bonis

Tovey, 1878, 47 L. J. P. 63).
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[A codicil which revokes a will in part, and is itself revoked, never-

theless operates to leave the will as partly revoked {In bonis Debao, 1897,

77 L. T. 374).]

5. A codicil confirming a will, whether referred to as of a particular

date or not, confirms the will as altered by intermediate codicils, unless

there is some intention shown to revive portions of the will which have

been revoked by intermediate codicils (Green v. Tribe, 1878, 9 Ch. D. 231

;

MZeod v. 3INab, [1891] App. Cas. 471).

6. A codicil which revives a revoked will by referring to it by date,

does not thereby revoke a subsequent will which revoked the revived will

(In bonis Stedham, 1881, 6 P. D. 205).

7. A gift by will to an attesting witness becomes valid if the will is

confirmed by a codicil, but not if the attesting witness also attests the

codicil (Anderson v. Anderson, 1872, L. R. 13 Eq. 381 ; In re Marcus,

Marcus v. Marcus, 1887, 57 L. T. 399).

8. A Court of Probate will inquire whether two codicils closely

resembling each other were both intended to take effect, and an
inference as to the intention may be drawn from the contents of the

documents (Chichester v. Quatrefages, [1895] P. 186).

In a Court of construction no evidence of the testator's intention is

admissible to show that two similar codicils were intended to be substi-

tutionary, or that one was only meant as a duplicate.

Where there are two codicils of different dates, which are substan-

tially copies of each other, with certain differences, the rule is that the

legacies given by the later instrument are cumulative and not in

substitution for legacies given to the same persons by the earlier instru-

ment (Wilson V. aieary, 1872, L. K. 7 Ch. 448).

Where two codicils are executed at the same time, which are in all

respects identical, the presumption apparently is that one is only

intended to be a duplicate of the other, and the evidence of the attesting

witness is admissible to show that they were intended to be duplicates

(Whytey. Whyte, 1873, L. R. 17 Eq. 50; Hubbard y. Alexander, 1876,

3 Ch. D. 738).

9. A legacy given by codicil in addition to or in substitution for a

legacy by the will, even though not expressed to be in addition or

substitution, is, as a general rule, subject to the same incidents as the

legacy given by the will ; for instance, it will be payable out of the same
fund, and at the same time it will be free from legacy duty if the

original legacy was given free from duty, and it will be subject to the

provisions affecting the original legacy as regards separate use and the

like (Crowder v. Cloives, 1794, 2 Yes. Jun. 449 ; 30 E. R. 719 ; Earl of
Shaftesbury v. Duke of Marlborough, 1835, 7 Sim. 237; 58 E. R. 827; 40
R. R. 129 ; Day v. Croft, 1841, 4 Beav. 561 ; 49 E. R. 456 ; 55 R. R. 163

;

Johnston v. Earl of Harrowby, 1859, 1 De G., F. & J. 183 ; 45 E. R. 328
;

In re Denyon, Benyon v. Grieve, 1884, 51 L. T. 116; In re Boddington,

Boddington v. Clairat, 1884, 25 Ch. D. 685; In re Colyer, Millikin v.

Snelling, 1886, 55 L. T. 344).

But an additional or substituted legacy given by codicil will not, if

given absolutely, be subject to the gifts over and limitations of the

original legacy (In re Mores Trust, 1852, 10 Hare, 171; 68 E. R. 885;
Mann v. Fuller, 1884, Kay, 624; 69 E. R. 265). [Where there is an
absolute gift by will and a subsequent codicil makes a disposition

expressed to be " instead of " the gift contained in the will, the eff'ect

may be either to substitute the disposition by the codicil entirely for
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the will, or to leave the original gift unaffected except in so far as it

is inconsistent with the codicil : in this way " instead of " may be read

to mean "instead of so much only as" {Doe v. Marchant, 1843, 6

Man. & a., at p. 826 ; In re Wilcock, Kay v. Dewhirst, [1898] 1 Ch. 95.

See also In re Whitehorne, Whitehorne v. Best, [1906] 2 Ch. 121).

Several legacies were ineffectually struck out of a will subsequent to

its execution by a testator. By a codicil this will is referred to, and
one of the legacies revoked, but the will in other respects confirmed and
ratified. Held that the codicil confirmed the struck-out legacies, with

the exception of the one revoked by it {In re Hay, Kerr v. Stinnear,

[1904] 1 Ch. 317).] See also Incorporation; and Theobald on Wills

(1905 ed.).

CoClifica.t.ion.—Bentham is responsible for the invention of

the word "codification," or at all events for its introduction into the

English language (Murray's Dictionary, s.v.). We are therefore bound
to ask what meaning he himself attached to the term. The answer is

to be found in his General Vieiv of a Complete Code of laius (published

in French by Dumont, 1802, Bowring's edition, vol. iii. p. 157). The
object of a code is that everyone may consult the law of which he
stands in need, in the least possible time (p. 193). "Citizen," says the

legislator, " what is your condition ? Are you a father ? Open the

chapter ' Of Fathers.' Are you an agriculturist ? Consult the chapter

' Of Agriculture.' " "A complete digest, such is the first rule. What-
ever is not in the code of laws ought not to be law "

(p. 205). " The
great utility of a code of laws is to cause the debates of lawyers and the
bad laws of former times to be forgotten "

(p. 207). Its style should be
characterised by force, harmony, and nobleness. " With this view, the

legislator might sprinkle here and there moral sentences; provided they
were very short, and in accordance with the subject, and he would not

do ill if he were to allow marks of his paternal tenderness to flow down
upon his paper, as proof of the benevolence which guides his pen

""

(p. 208). "A code framed upon these principles would not require

schools for its explanation, would not require casuists to unravel its

subtleties. It would speak a language familiar to everybody; each
one might consult it at his need. It would be distinguished from all

other books by its greater simplicity and clearness. The father of a

family, without assistance, might take it in his hand and teach it to

his children, and give to the precepts of private morality the force

and dignity of public morals" (p. 209). The code having been pre-

pared, the introduction of all unwritten laws should be forbidden..

Judges sliould not make new law. Commentaries, if written, should

not be cited. "If a judge or advocate thinks he sees an error or

omission, let him certify his opinion to the Legislature, with the
reasons of his opinion and the correction he would propose" (p. 210).
" Finally, once in a hundred years, let the lav/s be revised for the sake
of changing such terms and expressions as by that time may have
become obsolete " {ibid.).

In short, the code was to be complete and self-sufficing, and was
not to be developed, supplemented, or modified except by legislative

enactment.

These views were characteristic of the age in which Bentham wrote.

It was an age of great ideals. It underrated the difficulties of carrying

them into execution. It overrated the powers of government. It broke
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violently with the past. It was deficient in the sense of the importance

of history and of historical knowledge. It aimed at finality, and made
insufficient allowance for the operation of natural growth and change.

It forgot Bacon's maxim that suhtilitas natttrce suhtilitatem artis muUis
partihts superat. It ignored or underestimated differences caused by
race, climate, religion, physical, social, and economical conditions.

If Bentham was the chief apostle of codification at the beginning of

the present century, Savigny was its chief opponent. His famous work,

vom Beruf unserer Zeit fur Gesetzgehung und Rcchtsivissenschaft, " On the

Vocation of our Time for Codification and Jurisprudence," was published

in 1814 as a counterblast to Thibaut's pamphlet of the same year, ilher

die Nothwcndigkeit eines cdlgemeinen hilrgerlichen Beclits filr Deutschland,
*' On the Necessity of a General Civil Code for Germany." Both works

were due to the revival of German patriotism, caused by the Napoleonic

wars. Thibaut urged his countrymen to promote German unity by
codifying and unifying their laws. Savigny warned them against

hastily and inconsiderately following foreign models. According to

him, Germany did not yet possess either the scientific knowledge or

the scientific terminology requisite for codification. Moreover, the

models proposed for adoption were marred by serious defects. They
had been hastily put together; their authors had only a superficial

knowledge of the subjects with which they dealt; they were full of

blunders and defects. (Savigny afterwards admitted that his criticisms

•on French jurisprudence were overcharged. Preface to second edition,

1828). Although Savigny's plea was primarily for delay, yet it is clear

that he was opposed to codification on principle. His desire was
that law should be gradually developed by the silent internal forces

of national consciousness, with the least possible interference by the

Legislature. He would have abolished the hateful French codes in

those parts of Germany into which they had been introduced. Where
there were in existence national codes—as in Prussia and Austria

—

he would not abolish them, but he would, by means of scientific and
especially of historical study, bring them back into close organic

relation with the common law. Everywhere he would circumscribe

the functions of the Legislature in the field of private law, and would
•confine its activity, as far as possible, to the clearing up of doubts and
the authoritative declaration of customs. (See Dr. Behrend's Essay in

Holtzendorff''s Encydopddie der Bechtsivissenschaft.)

Bentham and Savigny were both giants. To each of them half his

prayer was granted, whilst the other half has been scattered to the

winds.

Bentham is the greatest of English law reformers. He fulminated
even more against the practical than against the formal defects of

English law, and it is not an exaggeration to say that of the changes
which have transformed both the substance and the administration of

English law since his time, the majority are due more or less directly

to his suggestions. His efforts for improving the form of law have
been less completely realised. "Bentham," wrote J. S. Mill in 1838,
"demonstrated the necessity and practicability of codification, or the
conversion of all law into a written and systematically arranged code."

In truth, he demonstrated neither the one nor the other. What he did

was to set up an ideal towards which legislation should tend, an
ideal which has been materially modified by subsequent reflection

and experience, but which has profoundly influenced the thought and
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action of lawyers and legislators since his time. He has not shown
the necessity, but he has shown the utility, of codification. By his

own unsuccessful experiments, he went far to demonstrate the im-
practicability of codification, in the sense which he attached to the term.

We no longer believe either in the practicability or in the desirability

of a code which shall be complete and self-sufficing, which shall absolve

from the necessity of researches into the case law or statute law of the

past, which shall preclude the judicial development of law in the future,

and which shall provide a simple rule applicable to every case with
which the practical man may have to deal. We know that legal rules

and legal expressions cannot be severed from their roots in the past.

We know that enacted law is most useful if confined to the statement
of general principles, and that the more it descends into details, the

more likely it is to commit blunders, to hamper action, and to cramp
development. We know that the chief practical difficulty of the lawyer
and the judge is not the apprehension of principles, but the application

of principles to facts, and that the best constructed code cannot remove
this difficulty. But we have also learned, and mainly through Bentham's
teaching, that many of the difficulties of law are due to confusion of

thought, to obscurity of expression, to want of orderly arrangement, and
the lessons have borne fruit both in our statute-book and in our legal

text-books.

In one part of the British Empire Bentham has exercised a more
direct influence on the form of legislation. James Mill was a devoted
disciple of Bentham. He was examiner of Indian correspondence when
Macaulay was sent out with instructions to draw up a code or codes for

British India ; and it is to the pen of James Mill that is attributed by
tradition the despatch in which those instructions were emphasised and
developed. Macaulay's Penal Code, after a long slumber in pigeon-

holes, and subsequent revision by experts, became law in 1860, and
was followed by the other well-known Indian codes. These codes

have sometimes been unwisely praised. They are not, and do not
profess to be, models of the kind of codes required or suitable for a

country like England. But they are excellent examples of the kind
of codes suitable for unprofessional judges and magistrates, and they
illustrate the mode in which, and the extent to which, Bentham's
principles can be applied to practical needs.

Savigny was the founder of historical jurisprudence. He was the

first to insist on, and to illustrate by his writings and research, the

importance of the historical treatment of law, and has thereby
revolutionised the science of law. His services in this respect, both
to this country and to the world at large, have been incalculable.

But the practical question raised by the controversy between him and
Thibaut has been answered, on the whole, in favour of the latter.

Savigny exaggerated the theoretical defects in existing codes, and
underrated their practical utility. He ignored Bentham's half-truth

that "he who has been least successful in the composition of a code

has conferred an immense benefit." He pushed too far the familiar

argument that codification checks the natural growth of the law and
arrests its development. He overrated the ability and willingness of

what he called the "national consciousness," meaning thereby, practi-

cally, the legal profession, to effect legal reforms and adapt law to the

requirements of the day without the assistance or compulsion of the

Legislature. And lastly, he underrated the forces which were making
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for codification in Germany. The German people were struggling

towards national unity; national unity meant unity of law, and unity

of law could not be brought about without codification. The teachings

of Savigny and the historical school have given Germans the knowledge

and training requisite for the production of a scientific code; their

warnings have not deterred Germany from following the path of

codification. After many partial codes, the year 1896 gave Germany
the general civil code for which Thibaut asked in 1814.

In Bentham's own country codification has found less favour and

made less progress than on the continent of Europe.

Lord Westbury, when Lord Chancellor, meditated a general digest of

English law. With this view, a Royal Commission was issued in the

autumn of 1866 to Lords Cranworth, Westbury, and Cairns, Sir T. P.

Wilde, Mr. Lowe, Vice -Chancellor Wood, Sir George Bowyer, Sir

Eoundell Palmer, Sir J. G. Lefevre, Sir T. E. May, Mr. Daniel, Mr.

Thring, and Mr. Reilly "to inquire into the expediency of a digest

of law, and the best mode of accomplishing that object, and of other-

wise exhibiting in a compendious and accessible form the law as

embodied in judicial decisions." The Commission presented their first

and only report on May 13, 1867. They employed certain barristers

to prepare specimen digests, but the specimens prepared were not

considered satisfactory, and no further steps were taken to continue

the work.

In the next decade. Sir James FitzJames Stephen, fresh from his

codifying labours in India, where he had passed into law a Criminal

Procedure Code, an Evidence Act, and a Contract Act, made vigorous

endeavours to adapt his Indian models to English uses. He drew a bill

for codifying the English law of evidence, which was introduced into

Parliament, but did not advance beyond a first reading. His draft Code
of Criminal Law and Procedure was a more ambitious project. After

having been introduced into Parliament by Sir John Holker in 1878, it

was referred for revision to a Commission consisting of the draftsman
and three other judges, who presented their report and draft code in

1879. The part of it which related to procedure was introduced as a

Government measure in 1882, and was the first subject referred to the
Grand Committee on Law which was set up experimentally in that year.

After a few sittings, in which small progress was made, the bill was
abandoned. Some of the proposed changes of procedure, which, in dis-

regard of tactical considerations, had been placed in the forefront of the
measure, excited parliamentary opposition, and, from the point of view
of technical accuracy, other provisions of the bill were open to criticism.

The failure of the measure gave a check to the cause of codification in

England. It confirmed the indisposition of Parliament to take codifying

measures on trust, even when backed by the highest legal authorities.

And it confirmed the doubts of experts, whether the kind of codification

which had been found suitable for India would also suffice for England.
But the drafts have produced results. If Stephen's Criminal Code
failed to find a place in the English statute-book, his digests of English
Criminal Law and Criminal Procedure are, and seem likely to remain,
the best guides to those subjects which can be obtained either by the
English or by the foreign student.

The term Codification is sometimes employed loosely, so as to include
Consolidation of Statutes (q.v.). But in its stricter and narrower sense
it means an orderly and authoritative statement of the leading rules of
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law on a given subject, whether those rules are to be found in statute

law or in common law. Of codifying measures in this narrower sense,

four only have up to this date been passed by Parliament : the Partner-

ship Act, 1890, 53 & 54 Vict. c. 90, which was drawn by Sir Frederick
Pollock; the Bills of Exchange Act, 1882, 45 & 46 Vict. c. 61, the
Sale of Goods Act, 1893, 56 & 57 Vict. c. 71, and the Marine Insurance
Act, 1906, all of which were drawn by Sir Mackenzie Chalmers, K.C.B.,

now Under-Secretary of State in the Home Department.
Such having been the fate of codification in England, it may be worth

while to inquire why it has been more successful elsewhere, and to see

what practical lessons may be drawn from the experiments and failures

of the century which has elapsed since Bentham wrote.

Some of those lessons have been summarised above. On the one
hand, we have learned that the most familiar argument against codifica-

tion, namely, that it checks the natural growth of the law and hinders

its free development, though it may apply to bad, does not apply to

good, codification. No country has studied law, both historically and
systematically, with more fruitful results than Germany. In no country

has codification been more successful. Nor is there reason to apprehend
that the German codes will arrest the progress of German law, whether
in the form of judicial development or of legislative amendment. On
the contrary, the scientific formulation of existing rules, provided the
mistake is not made of attempting to stereotype details, illustrates and
brings into prominence their defects, and thus stimulates their judicial

developments, and suggests and facilitates legislative amendments. The
chief reason why so many of the statutory amendments of the English
common law have been unsatisfactory in form and in effect is ' that

they necessarily take the form of exceptions from indefinite or imper-
fectly formulated rules. If the rules were formulated, their statutory

modifications would fit more easily and naturally into the general

system, instead of being awkward excrescences, which tend to embarrass
the Courts in their application and development of general principles,

and are consequently regarded with jealousy and suspicion by the

judges.

On the other hand, we have learned to form a more modest con-

ception of what codification can effect, and to realise more clearly the

difficulties which it involves, especially in countries which have already

an advanced system of jurisprudence. Those difficulties are so serious

as to deter any prudent Legislature from attempting the task, except

under strong pressure from practical needs. In British India administra-

tive exigencies led to the enactment of codes suitable to, and sufficient

for, the requirements of the situation. For African protectorates and
other places under consular jurisdiction similar exigencies have been
met by more rudimentary codes framed under the authority of the

Foreign Jurisdiction Acts. On the continent of Europe the requisite

motive power for codification has been supplied by the strong impulses

which have made for national unity, and by the practical inconveniences
arising from the co-existence of different systems of law in a country
under the same political government. The gravity of those practical

inconveniences in Germany is well illustrated by a paper contributed in

1896 by Mr. Schuster to the Law Quarterly Bevieio (vol. xii. pp. 17-34).

In other words, the strongest motive power for codification on the

Continent has been, not the desire to improve the form of the law,

but the desire to make it more uniform by removing unnecessary and
VOL. III.

"
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inconvenient local differences. But that motive does not exist in

England. Our Norman, Angevin, and Plantagenet sovereigns, the first

William, the second Henry, the first Edward, by establisliing a strong

central government and strong central Courts of justice, gave greater

national and legal unity to England than was possessed by any Conti-

nental State until the present century. Under the steady and continual

pressure of the Legislature and of the superior Courts, local differences

of customary law have been almost obliterated. The common law of

England is the common law of Ireland also. It is true that the common
law of Scotland is different, but most of the practical inconveniences

arising from the co-existence of two systems of law in the same island

have been smoothed away by the gradual assimilation of various branches

of law, especially of commercial law. The differences which remain are

mostly in those branches of the law, such as the law of marriage and the

law of real property, which are the most difficult to touch, and usually

the last to yield to the levelling hand of the law reformer. In England,

up to this time, the only effective demand for codification has proceeded

from the commercial classes, and arises in the region of commercial law,

where, owing to its cosmopolitan character, the need for the formulation

of simple and generally intelligible rules, and for the removal of local

diff'erences, is more strongly felt than in other branches of the law.

Professional lawyers, as a rule, take no interest in the question. Their

indifference is largely due to the defective and haphazard system of

English legal education, under which the student is usually left to pick

np odd fragments of knowledge in Court or in barristers' chambers, and
is rarely compelled or urged to take any general or scientific view of the

principles which he has to apply. What is needed to supply the motive
power and the material for codification in England is the improvement
of legal education, and the concomitant improvement of legal text-

books. If there is truth in Bentham's dictum, that " he who has been
least successful in the composition of a code has conferred an immense
benefit," it is more true that he who has written a good text-book

has gone half-way towards framing a code. A good text-book has
often been the foundation of a code, and in the meantime is not a bad
substitute.^

Coercion.—In civil matters, coercion, compulsion, or duress is

recognised as a ground for invalidating a will, deed, or contract. In
criminal law, a distinction is drawn between coercion as physical com-
pulsion and coercion as moral compulsion, i.e. overpowering influence by
threats, duress of imprisonment, undue influence by persons in authority,

or influence even by assault.

Acts which would otherwise amount to crime are excused, i.e. deprived
of their criminal quality, if done under physical subjection to the power
of others, and not as the result of uncontrolled free action of a person's

1 [Any attempt at a complete bibliography would be a vast undertaking. The
following books and papers, besides those mentioned above, would probably put the
student on the track of what he wants to know :—Ilbert, Legislative MetJwds and
Forms, Oxford, 1901 (ch. viii. is an expansion of the foregoing article) ; Le Code Civil,

Livre du Centenaire, Paris, Rousseau, 1904; "The Centenary of the French Civil
Code," Journal of Society of Comparative Legislation (New Series), vol. v. p. 218. As
to the German Civil Code, see, among other authorities, Mugdan, Die Gesammten
Materialien zum Bilrgerliclien Gesetzbuch, Berlin. V. Decker's Verlag ; Dernburg, Das
burgerliche Recht der deutschen Reichs und Preussens, Halle, Verlag des Waisenhauses

;

Planck, Biirgerliches Gesetzbuch (annotated edition of Code), Berlin, Guttentag.]
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own. But the excuse is narrowly limited to cases where the circum-

stances are such that the will of the coerced was really and absolutely

so constrained or under compulsion that he becomes a mere innocent

instrument of crime (B. v. Dudley, 1884, 14 Q. B. D. 273), and does not

extend to excuse offences committed by a child or servant under the

mere command of parent or master, the command being unlawful.

To the general rule there is one exception, that where a wife commits

a felony in the presence of her husband, she has been presumed to be

acting under his compulsion and treated as his innocent instrument.

The origin of the notion is explained on the ground that, when men
had benefit of clergy {q.v.) and women had not, it seemed too harsh to

condemn the wife to death and release the husband; and with respect

to larceny cases, on the ground that the wife was entitled to assume

that, if her husband told her to take a thing, it was his own property.

But for complete explanation resort must also be had to the old

doctrines of subjection to marital authority, which put a wife in manu
or in fotestate viri.

The nature and limits of the doctrine have been much canvassed, and
its abolition advocated. It is sometimes said to be confined to felonies,

and it has been doubted whether it applies to all felonies; and the

decisions are in some cases curious. In an anonymous case (cited in

B. V. Alison, 1838, 8 Car. & P. 423), husband and wife agreed to commit
suicide together, he succeeded, and she was tried for murder, but

acquitted on the ground of coercion. In 1664 the doctrine was denied

as to murder, but admitted as to burglary and all larcenies {B. v.

Wharton, 1664, 10 Kel. 37). The doctrine was again controverted as

to murder {B. v. Squire, 1799, 1 Euss. on Crimes, 6th ed., 151); but has

been applied to sending threatening letters, in B. v. Hammond, 1787,

1 Leach, 447 ; to forgery, in B. v. Hughes, 1813, 2 Lew. C. C. ; to felonious

assaults, in B. v. Smith, 1848, 1). & B. C. C. 553 ; to robbery, B. v. Torpey,

1871, 12 Cox C. C. 45. Although doubts have been expressed whether

the presumption applies to all felonies, there seems no ground in law for

any distinction, and it is enough to point out that according to the nature

of the felony the presumption against independent action by the wife

may be strengthened or weakened. There are some cases in which the

doctrine seems to have been applied to misdemeanors, e.g. as to uttering

counterfeit coin (see Coin, British) (B. v. Conolly, 1829, 2 Lew. 229

;

B. V. Price, 1837, 8 Car. & P. 20) ; but they are inconsistent with B. v.

Cruse, 1838, 8 Car. & P. 536, where all the judges were consulted.

Careful examination of the cases shows the judgments to be full

of unsound dicta, one, for instance, resting the presumption on service

{B. V. Squire, 1799, 1 Euss. on Crimes, 6th ed., 151). The rule at best

amounts only to a presumption, which may be rebutted by evidence of

independent action or even of active participation {B. v. Torpey, 1871,

12 Cox C. C. 48). The husband and wife may be jointly indicted,

and the jury are free to return a verdict that the wife acted independ-

ently of her husband, which will support her conviction {B. v. Cohen,

1868, 11 Cox C. C. 99 ; B. v. John, 1875, 13 Cox C. C. 100 ; B. v. DyUs,

1885, 15 Cox C. C. 771); and in the latest decision of the C. C. E. on

the subject {B. v. Baines, 1900, 69 L. J. Q. B. 681), the mere fact that

persons jointly indicted are husband and wife creates no presumption

that the wife acted under the coercion of the husband (cf. Brown v.

Att.-Gen.for New Zealand, 1898, A. C. 234). The questions now left to

juries in these cases are—(1) Were the husband and wife guilty or not
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guilty ? (2) If the wife is guilty, did she act under the coercion or

compulsion of her husband ?

The rule lias been wholly or partially abrogated in some of the

colonies, e.g. by sec. 24 (2) of the New Zealand Criminal Code (see Brown
V. Att.-Gcn. for New Zealand, 1898, A. C. 234, 237, and the Queensland
Criminal Code of 1899).

[Hereon see Stephen, Dig. Crim. Law, 6th ed., 23, 24 ; Archbold, Or.

PL, 23rd ed., 30 ; 1 Kuss. on Crimes, 6th ed., 146.]

Coffee—Customs and Excise.—Coffee is subject to an import duty
of 14s. per cwt. if raw, or of 2d. per lb. if kiln-dried, roasted, or ground

(39 & 40 Vict. c. 35, s. 1, sched.). There is allowed on all roasted coffee

exported, which is not mixed with chicory, a drawback on every full

100 lbs. thereof, equal to the import duty for the time being on 112 lbs,

of raw coffee (59 & 60 Vict. c. 24, s. 2). Imitations of coffee or coffee

mixtures are subject to an excise duty of Jd. per \ lb., which is denoted

by an adhesive label (45 & 46 Vict. c. 41, s. 5). See Excise.

The importation of extracts, essences, or other concentrations of

coffee, or any admixture thereof, is forbidden, except in transit or to

warehouses for exportation (39 & 40 Vict. c. 36, s. 42).

Sale.—Besides the general provisions of the Sale of Food and Drugs
Acts, which affect coffee as well as other articles of food (see Adultera-
tion), there are several enactments dealing with particular modes of

adulterating coffee.

Persons who, in or after roasting coffee, use water, grease, butter, or

any other material which will increase the weight of the coffee or
damnify or prejudice its goodness, are liable to forfeit £20 for each
such offence (5 Geo. I. c. 11, s. 23). By 11 Geo. i. c. 30, s. 9, the penalty

was increased to £100, and a slight change was made in the definition

of the offence. Traders or dealers in coffee who knowingly buy or sell

such "fabricated" coffee are liable to like penalties (5 Geo. i. c. 11^

s. 23 ; 11 Geo. i. c. 30, s. 9). Under the Act of 1719 the penalties are

recoverable by action by a common informer, and go half to the Crown^
half to the informer. Under that of 1725 (s. 39) they are recovered

like excise penalties, i.e. now under the Inland Eevenue Eegulation
Act, 1890, 53 & 54 Vict. c. 21 (see sec. 40 of that Act). The Acts,

appear to have been extended to Ireland by 9 Geo. iv. c. 44, s. 4»

Until 1867 sellers of or dealers in coffee were required to make entry
of their premises for Inland Eevenue purposes ; but this fetter on trade
was removed by 30 & 31 Vict. c. 90, s. 8.

In 1882 (45 & 46 Vict. c. 41, ss. 6, 7) regulations were made imposing
conditions under which alone imitations of coffee and coffee mixtures,
may lawfully be sold. The sale must be in packets of \ lb., each
labelled with a duty stamp, and with a statement of the substances of

which the packet consists. These provisions do not affect the Food and
Drugs Acts, 45 & 46 Vict. c. 41, s. 6.

There have been several decisions on the sale of coffee mixed with
other substances, which have enlarged the liberty of the seller as to such
mixtures. In Border v. Meddings, 1880, 44 J. P. 234, sale of a mixture-
containing only 15 per cent, of coffee with a label that it was a mixture,,

of which label the buyer had full notice, was not an offence against
sec. 8 of the Sale of Food and Drugs Act, 1875, 38 & 39 Vict. c. 63, in

the absence of evidence of the fraudulent use of the chicory {q.v.) (85.

per cent.) to increase bulk; see also Higgins v. Hall, 1887, 51 J. P. 293 ;
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and a like ruling was given as to sale of a mixture labelled French
coffee containing 40 per cent, only of coffee {Otter v. Edgley, 1893,

57 J. P. 457). In Lidcliarcl v. Reece, 1880, 44 J. P. 233, a conviction

by magistrates was upheld where the mixture contained 60 per cent, of

chicory, but evidence was available to show that the bulk was thereby
fraudulently increased.

As to refusal to sell to an inspector, see Farley v. Higginbotham, 1898,

42 Sol. J. 309, and as to retaking from him a sample bought, see Hewson
V. GamUe, 1892, 56 J. P. 534.

Coffee House.—See Public Entertainments.

Cognisance, Judicial.—Matters of which the Courts take
judicial cognisance require no proof, although they are not formally

admitted. They include matters of law and of fact.

1. Law.—The judges notice judicially the whole of the English law,

whether common law, equity, admiralty, ecclesiastical, or statute law.

Also the rules and practice of the superior Courts (whilst judges of

inferior Courts recognise the procedure of their Courts), and such rules

as are made under statutory authority and are to be judicially noticed,

e.g. the Bankruptcy Eules (46 & 47 Vict. c. 52, s. 127), and such mer-
cantile customs as have been proved before the Courts so clearly or so

often as to have become part of the law merchant, and as such recog-

nised without further proof {Lolire v. Aitcliison, 1878, 3 Q. B. D. 562

;

Ex imrte Powell, 1875, 1 Ch. D. 506). So also the calendar, weights
and measures, and monetary system are regulated by statute, and are

noticed as matters of law (24 Geo. ii. c. 23 ; 41 & 42 Vict. c. 49 ; 33 &
34 Vict. c. 10; Hockin v. Cooke, 1791, 4 T. E. 314; Kearney v. King,

1819, 2 Barn. & Aid. 303).

2. Fact.—Public matters affecting the government of the country
and territorial and geographical divisions of the country are perhaps as

much matters of law as of fact, and are judicially noticed {It. v. aS'^.

Maurice, 1851, 16 Q. B. 908; 28 L. J. M. C. 221 ; 15 Jur. 559) ; so are

wars in which this country is engaged {R. v. Be Berenger, 1814, 3 M. & S.

67; 15 E. E. 415); the names of the occupants of the great offices of

State, and the appointments of the judges and other judicial officers

{R V. Jones, 1809, 2 Camp. 131 ; 11 E. E. 680 ; Howell v. Wilkins, 1828,

7 Barn. & Cress. 783) ; the sessions of Parliament {R. v. Wilde, 1682,

1 Lev. 296) ; and the accession and death of the Sovereign {Holman v.

Burrow, 1702, 2 Eaym. (Ld.), 794); and all other public matters directly

concerning the general government of the country (Stephen, Evidence,

art. 58).

At common law, the Courts took judicial notice of the Great Seal

and the official seals of many public offices and departments, and there

are a great variety of matters of which the Courts are directed by
particular statutes to take judicial notice. These chiefly relate to the

authentication of documents of a public character, such as the signatures

of the judges of the Supreme Court when attached or appended to any
decree, order, or certificate, or other judicial or official document (8 & 9

Vict. c. 113, s. 2).

Among matters of pure fact are many matters of common and
certain knowledge, such as that a man cannot be the natural father of

a child if he has not had access to the woman till within a fortnight of

the birth {R. v. Luffe, 1807, 8 East, 193 ; 9 E. E. 406 ; and compare
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Bosvilk V. A.-G., 1887, 12 P. D. 177; 56 L. J. P. 97; 36 W. K. 79); and

matters of history, such as that the value of money has changed since

the time of Kichard i. {Bryant v. Foot, 1868, L. K. 3 Q. B. 497 ; 37

L. J. Q. B. 217). The Court takes judicial notice of the meaning of

ordinary words of the English language (see Hoare v. Silverlock, 1848,

12 Q. B. 624), and of the natural and artificial divisions of time (Stephen,

Evidence, art. 58; see Best on Evidence, American note to 8th ed.,

p. 253 ; 10th W. S. 229, 230 ; Taylor on Evidence, 9th ed., ss. 4-21

;

Wills on Evidence, p. 16).

Cognovit Actionem.—A written confession by a defendant

of his liability in an action brought against him, usually made condi-

tionally upon the giving of time for payment or other like consideration,

coupled with an express or implied authority to take the necessary steps

to enter up judgment, or, in other words, with a warrant of attorney for

that purpose. It is subject to the same stamp duty as a mortgage (Stamp
Act, 1891, 54 & 55 Vict. c. 39, sched.).

It is void unless attested by a solicitor, and the original or a copy

filed within twenty-one days after execution, for which a fee of one

shilling is charged, and unless the defeasance or condition, if any,

is written on the same paper as the cognovit actionem (3 Geo. Iv. c. 39,

ss. 1-4 ; 32 & 33 Vict. c. 62, ss. 24-27). When the conditions are satis-

fied, a memorandum of satisfaction must be entered on the original or

on a copy (3 Geo. iv. c. 39, s. 8).

A register of cognovits is kept in the King's Bench Division of the

High Court of Justice (under 3 & 4 Geo. iv. c. 39, ss. 5-7, and 6 & 7

Vict. c. 66), and provision made for searches and taking office copies.

The fee for inspection is one shilling (6 & 7 Vict. c. 66). A cogjiovit

can be proved by an examined or office copy, on proof of the defendant's

signature to the original {Scott v. Lewis, 1836, 7 Car. & P. 349).

Acknowledgment of a cognovit in the name of another, without lawful

authority or excuse, is a form of false personation, and is also a felony

under sec. 34 of the Forgery Act, 1861, 24 & 25 Vict. 98.

Since 1869, cognovit actionem is in practice superseded by judges'

order by consent to enter up judgment or issue execution at a future

time, which is subject to the above rules as to filing, etc. (32 & 33 Vict.

c. 62, ss. 24-28).

Coif.—The white skull-cap originally worn by serjeants-at-law as

their distinctive head-dress. See Pulling, Order of the Coif; and see

Black Cap ; Serjeant-at-Law.

Coin, British.—1. The coining and legitimation of money is

an exclusive prerogative of the Crown, but this prerogative has from the
earliest times been both asserted and regulated by Acts of Parliament.
Sterling money, i.e. gold and silver money, of a given weight and fineness,

seems to have been first estabhshed in 1351 by 25 Edw. iii. st. 5, c. 13

;

but for a long time after that date the Crown exercised, or, as Black-
stone says (1 Com. 278), usurped as part of its prerogative, the right to

debase the coin. And it was not until the time of Charles ii. (18 & 19
Chas. II. c. 5) that the currency was put on a comparatively sound
footing. The standard and value of the English coin was extended to
Scotland in 1706 (6 Anne, c. 11, art. xvi), which put an end, except for

the calculation of old feu-duties, etc., to the old Scottish currency,
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which appears to have been derived from Holland or the Hanseatic
towns. The coinage of Great Britain and Ireland was assimilated in

1825 under 6 Geo. iv. c. 79 (see St. R. & 0., 1904, vol. ii. tit. " Coin,"

p. 8). The Act of 1708 (7 Anne, c. 21) as to high treason in Scotland

seems to have had the effect of making offences against the English

coin treason in Scotland.

Prior to 1870 the coinage and the management of the mint were
regulated by a series of enactments specified in, and wholly or partly

repealed by, the Coinage Act, 1870, 33 & 34 Vict. c. 10, on which, and
the Coinage Act, 1891, 54 & 55 Vict. c. 72, the regulation of the coin

of the realm and of the colonies now mainly depends.

At present, gold is coined at the London Mint, and in Australia at

the Mints of Sydney (1853), Melbourne (1869), and Perth (1897). The
Orders in Council assenting to the establishment of these mints, and the
proclamations regulating them, are collected in St. R. & 0., Rev., 1904,

vol. ii. tit. " Coin." Silver coin is coined only at the London Mint.

The Chancellor of the Exchequer is master of the mint, which is

managed and regulated by the Treasury, subject to sees. 13, 14, 15 of

the Act of 1870.

The Act of 1870 fixes the standard of coins (s. 3, Sched. 1), and
prohibits the issue, except from the mint, of any piece of metal as

token or coin, under a penalty of £20, recoverable summarily (s. 5),

and directs all contracts to be made in currency (s. 6). It also

regulates the purchase and coining of gold bullion (ss. 8, 9), and directs

mint profits to be paid into the Exchequer (s. 10). The exercise of the

prerogative of coinage is defined and controlled, but the powers are

left very wide (s. 11).

The purity of the coinage and its conformity to standard are ascer-

tained annually by the trial of the pyx (s. 12), which is held under
Orders in Council of 1871 and 1901 (St. R. & 0., Rev. (ed. 1904), vol. ii.

tit. " Coin," pp. 50, 54). At this trial a jury of six competent freemen
of the Goldsmiths' Company examine coins of each minting, set apart

for testing, by the standard trial plates and standard weights, which are

kept in the custody of the Board of Trade (Act, ss. 16, 17) and produced
on notice for the occasion. See Assay.

Current Coin.—The only gold coin now current in England is that

coined during the reigns of Queen Victoria and King Edward vii. at the

London Mint or the Australian branch mints. Pre-Victorian gold was
decried by proclamation of November 22, 1890. The proclamations as

to gold coin are to be found in St. R. & 0., Rev., 1904, vol. ii. tit. " Coin."

The designs current are those of 1838, 1870, 1887, 1893, and 1901.

Pre-Victorian gold has been called in in several colonies—in Australasia

and in New Zealand in 1890 ; at the Cape and in Fiji in 1893.

Silver.—All silver coin coined since 1816 is still current and legal

tender. The designs now legally current are those of 1817, 1819
(crown); 1820 (half-crown); 1821, 1831, 1836 (silver groat) ; 1838,1849
(florins) ; 1852, 1887, 1893, and 1902. The proclamations relating to

silver coin are collected in the St. R. & 0., Rev. (ed. 1904), vol. ii. tit.

" Coin."

Copper and Bronze.—Until 1861 copper coins of the face value of

Id., Jd., and Jd. were coined as part of the currency. They were then
superseded by bronze money of the same denominations, and the copper
coinage coined before Dec. 17, 1860, was decried as to the United
Kingdom in 1869, and as to all colonies in which they were current in
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1876. The designs of bronze coin now legally current are those of 1860,

1893, and 1902. The proclamations relating to bronze coin are collected

in St. R & 0., Rev. (ed. 1904), vol. ii. tits. " Coin" and "Coin, Colonies."

Legal Tender.—All coin current under proclamation, whether British,

foreign, or colonial, is legal tender. In the United Kingdom, British

gold coin is legal tender for any amount unless light ; British silver up
to 40s. and British bronze up to Is. (Coinage Act, 1870, s. 4).

No coin is legal tender which is defaced by any name or word being

stamped thereon (24 & 25 Vict. c. 99, ss. 16, 17 ; 33 & 34 Vict. c. 7,

s. 10).

The rules as to the amount for which British coin is legal tender

in a colony vary according to the colony (see Chalmers on Colonial

Currency, passim). The Orders in Council applying the Act of 1870
wholly or in part to different colonies, are collected in the St. R. &
O., Rev. (ed. 1904), vol. i. tit. "Coin, Colonies." See Coin, British

Possessions, etc.

Light Coin.—Great efforts are made to maintain, not only the

standard of the coinage on issue, but also the weight and intrinsic

value of gold coin in circulation under the Coinage Act, 1870. Where
tender for payment is made in coin which is decried or below the

current weight, the recipient is to cut, break, or deface it, and the

person tendering it is to bear the loss (s. 7) ; the coin not being legal

tender for its face value (s. 4). Weights for determining the weight of

coins tendered are made according to standards prepared and verified

by the Board of Trade, under the Weights and Measures Act, 1878,

41 & 42 Vict. c. 49. The standard coin weights are now those pre-

scribed by Board of Trade Order of 1870 (St. R. & 0., Rev. (ed. 1904),

vol. xiii. tit. " Weights and Measures," p. 2), and the least current weight
of gold coin is also specified in that order. Copies of the coin weight
standards are kept at the Mint, and are verified at least once a year

by those kept by the Board of Trade (Act of 1870, s. 17). The fees for

verification are prescribed by a Board of Trade Order of 1879 (St. R.

& 0., Rev. (ed. 1904), vol. xiii. tit. "Weights and Measures," p. 25),

and the limits of error allowed in local standards of coin weight are

prescribed by a like Order of 1882, I.e. p. 30. The Act of 1870 con-

tained a schedule (1) of remedy allowances for light coin, which was
wholly superseded by that contained in the Coinage Act, 1891, 54 & 55
Vict. c. 72, which is to be printed instead of the old schedule in future
copies of the Act of 1870.

Under the Coinage Act, 1889, 52 & 53 Vict. c. 58, in order to

maintain the integrity of the gold coinage (s. 1), authority was given
by Order in Council to exchange at their face value all pre-Victorian
gold coins not previously called in by proclamation, which are below
the least current weight and have not been illegally dealt with, i.e.

impaired, diminished, or lightened otherwise than by fair wear and tear,

or defaced by a name, number, word, or device stamped thereon. If a
coin is over 4 grains under standard weight, the burden of proof that
it has not been illegally dealt with is thrown on the person presenting
it for exchange. Orders in Council w^ere made under this Act on
Dec. 13, 1889, and Feb. 8, 1890, and ultimately, by proclamation of
Nov. 22, 1890, all pre-Victorian gold coin has ceased to be current (St
R. & 0., Rev. (ed. 1904), vol. ii. tit. " Coin," p. 26).

Under the Coinage Act, 1891, provisions similar to those of 1889
are made as to exchanging at their face value all light gold coin not
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decried. The limit of fair wear under this Act is 3 grains (s. 1 (3)).

An Order in Council under this Act was made in 1892 (St. R & O.,

Eev. (ed. 1904), vol. ii. tit. "Coin," p. 27), and in 1893 (by 56 Vict. c. 1)

further provision was made for defraying the expenses of carrying out

the Act. Light gold coin in the colonies is also being withdrawn under
these Acts by Orders in Council (see St. E. & 0., Eev. (ed. 1904), vol. ii.

tit. " Coin, Colonies ").

Offences as to Coin.—Counterfeiting sterling coin was made high

treason by the Treason Act, 1351, 25 Edw. iii. st. 5, c. 2, whether the

coin was or was not uttered (3 Co. Inst. 16 ; Hawk., P. C, bk. i. c. 2,

ss. 54-89). This was extended to foreign coin current in England
(1 Mary, sess. 2, c. 6) ; and by legislation of Elizabeth, William iii., and
George ii. the penalties of treason were extended to persons who clipped,

washed, coloured, filed, impressed, falsified, diminished, or marked the

edges of current coin (5 Eliz. c. 11 ; 18 Eliz. c. 1 ; 8 & 9 Will. iii. c. 26

;

15 & 16 Geo. II. c. 28). The counterfeiting of copper coin, which was
not sterling, did not fall within these penalties, but was made felony in

1771 (11 Geo. III. c. 40 ; and see 1 Hale, P. C. 211).

The uttering of false money on agreement made before the counter-

feiting (1 Hale, P. C. 214) was high treason, but in other cases only a

cheat and an indictable misdemeanor (3 Edw. I. c. 15) until made
felony by 15 Geo. ii. c. 28; and the possession of counterfeit coin with
intent to utter it was not a criminal offence at common law (see 1 Euss.

on Crimes, 6th ed. p. 198). The counterfeiting of gold or silver coin

not current was misprision of treason (14 Eliz. c. 3). Most of these

enactments contained a limitation of the time for prosecution, but did

not require the evidence of two witnesses ; and as no corruption of blood

was worked by the conviction for most of these forms of treason (Post.

Cr. Law, 226), they were not tried under the Treason Act, 1695, 7 & 8

Will. III. c. 3 ; and the County Juries Act, 1825, 6 Geo. iv. c. 50, s. 21,

in giving the right to a list of the petty jurors in treason cases, expressly

excepts high treason by counterfeiting His Majesty's coin, and offences

triable in the same way as that form of treason.

By Acts of 1832 (2 & 3 Will. iv. c. 34), 1853 (16 & 17 Vict. c. 102),

and 1859 (22 & 23 Vict. c. 38), the old classification of offences against

the coin, and the Acts which created it, were swept away, and a new
classification created; and the old Acts on the subject, enumerated in

the preamble of the Act of 1832, were by that Act repealed.

The legislation of this century is now consolidated for the whole of

the United Kingdom in the Coinage Offences Act, 1861, 24 & 25 Vict.

c. 99, which also includes the substance of Acts of 1777 (37 Geo. iii.

c. 126), and 1803 (43 Geo. iii. c. 139), as to counterfeiting foreign coin

not current in England. (See Coin, Foreign.) The offences under the
Act of 1861 are all indictable, with one exception. The definitions

follow those of the prior Acts, with additions and modifications, in

consequence of judicial rulings. Very few rulings have been given on
the Act of 1861.

Counterfeiting and Diminishing.—Under the Act of 1861, the
following felonies may be committed with respect to the King's
current gold and silver coin, i.e. any gold and silver coin coined in

any of His Majesty's mints (at home or in the colonies), or lawfully

current by proclamation or otherwise (including foreign coin so

current) in any part of His Majesty's dominions (24 & 25 Vict. c.

99,8.1):—
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(a) Falsely making or counterfeiting any coin resembling, or intended

to resemble, or pass for, such current coin (s. 2).

(h) Gilding, silvering, or wasliing, casing over, or colouring with

materials capable of producing the appearance of gold or

silver, any coin resembling, or intended to resemble or pass

as such current coin, or gilding, silvering, or by any means
whatsoever washing, casing, or colouring any piece of metal

of a fit size or figure to be coined, with intent to coin it into

false and counterfeit coin within (a) (s. 3).

(c) Gilding or washing, casing over or colouring by any means what-

soever, or filing or altering any current silver coin, with intent

to make it resemble or pass as current gold coin (s. 3). This

was often done with the sixpences of the 1887 design, which

in design closely resembled half sovereigns.

(d) Gilding or silvering, or washing, casing over, or colouring by any

means whatsoever, any current bronze coin, or filing or

altering such coin with intent to make it resemble or pass

as current gold or silver coin (s. 3). This process is said to

be applied to farthings of the latest design, which resemble

half sovereigns.

(e) Impairing, diminishing, or lightening current gold and silver coin,

with intent to pass it as current coin (s. 4).

(/) Unlawful possession of filings, clippings, or gold or silver bullion,

or gold or silver in dust or solution, or otherwise produced or

obtained by the commission of offence, (e) with knowledge that

that offence was committed (s. 5).

(ff)
Without lawful authority or excuse, buying, selling, receiving,

paying, or putting off false or counterfeit coin at less than its

face value (s. 6).

(A) Making without lawful authority or excuse, or selling any medal,

cast, coin, or other like thing of whatever material resembling

current gold or silver coin, or having a device like that on
such coin, or so formed that it can be gilded, worked, etc., into

the semblance of current coin (46 & 47 Vict. c. 45). This

Act was directed against what were called Hanoverian medals.

Of these offences (a), (b), (c), (d), and (g) are punishable by penal
servitude for life, or not less than three years (24 & 25 Vict. c. 99,

ss. 2, 3, 6 ; 54 & 55 Vict. c. 69, s. 1) ;
(e) is punishable by penal servi-

tude from three to fourteen years, and (/) by penal servitude from
three to seven years (24 & 25 Vict. c. 99, ss. 4, 5 ; 54 & 55 Vict. c. 69,

s. 1). In all cases, as an alternative the offender may be imprisoned
with or without hard labour for not over two years (54 & 55 Vict,

c. 69, s. 1). Offence (A) is punishable by imprisonment with or without
hard labour for not over one year.

With respect to current coin of copper, bronze, or base metal, the
following misdemeanors may be committed :

—

(a) Counterfeiting such coin (s. 14).

(b) Buying, selling, receiving, paying, or putting off below its face

value any such coin, or offering to do so.

These offences are punishable by penal servitude from three to seven
years, or imprisonment with or without hard labour for not over two
years (24 & 25 Vict. c. 99, ss. 14, 38), and also or alternatively by
fine and (or) being bound over with or without securities for good
behaviour.
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Imiwrt and Export.—Under sec. 42 of the Customs Consolidation

Act, 1876, 39 & 40 Vict. c. 36, it is forbidden to import false money or

counterfeit sterling or silver coin of the realm, or any money purporting

to be such, which is not of the established standard in weight or fine-

ness. If imported, it is forfeited by the Customs authorities and may
be destroyed. By sec. 2 of the Customs Amendment Act, 1885, 48 & 49

Yict. c. 41, this provision is extended to any coin coined in a foreign

country specified in a Eoyal Proclamation. At present foreign coin

other than gold or silver is excluded from importation by a proclama-

tion of 1887 (St. E. & 0., Eev. (ed. 1904), vol. ii. tit. " Coin," p. 49).

And under sec. 2 of the Eevenue Act, 1889, 52 & 53 Vict. c. 42, the

prohibition on importation is extended to all imitation coins as therein

defined, except in those cases in which the Commissioners of Customs
permit importation, on the ground that the importation is for a lawful

purpose, or the imitation is not likely to circulate as current coin.

It is felony to import or receive into the United Kingdom from
beyond the seas any false or counterfeit coin resembling, or apparently

intended to resemble, or pass for any of the King's current gold or

silver coin, knowing it to be false or counterfeit. The offender is not

guilty if he can prove lawful authority or excuse for the importation.

The punishment is penal servitude for life, or not less than three years,

or imprisonment with or without hard labour for not over two years

(24 & 25 Vict. c. 99, s. 7; 54 & 55 Vict. c. 69, s. 1). Originally these

offences were high treason (25 Edw. iii. st. 5, c. 2; 1 & 2 Ph. & M. c. 11,

s. 2 ; 14 Eliz. c. 3).

Exportation of counterfeit current coin of the realm is a misdemeanor
punishable by imprisonment with or without hard labour for not over

two years (24 & 25 Vict. c. 99, s. 8). The offence was originally created

in 1798 (38 Geo. in. c. 67), but was abolished, probably by inadvertence,

in 1825 by a Customs Act (6 Geo. iv. c. 105) (see Greaves, Crim. Laiv

Consolidation Acts, 324).

Uttering.—The following misdemeanors may be committed with

respect to the circulation of counterfeit coin :

—

{a) Knowingly tendering, uttering, or putting off any counterfeit coin

resembling, or meant to pass as, current gold and silver coin

(s. 9).

(b) Committing offence {a) and being found in possession of any
other counterfeit coin of the same kind, on the day of com-
mitting offence (a) or within ten days next thereafter being

guilty of a second like uttering (s. 10).

(c) Knowingly having in custody or possession three or more pieces

of such counterfeit coin with intent to utter them (s. 11).

{d) Knowingly uttering foreign coin not current here, or medals, etc.,

resembling current gold or silver coin, with intent to defraud

(s. 13), and see B. v. Rohertson, 1865, L. & C. 604.

(c) Knowingly uttering, etc., counterfeit copper or bronze coin ; and

(f) Knowingly uttering counterfeit coin resembling or meant to pass

as that of a foreign prince or State (s. 20).

The punishment for these offences is imprisonment with or without
hard labour—in the case of offence (/) for not over six months; of

offences {a), (d), and (e), for not over one year; and in the case of

offences (b) and (c) for not over two years. Persons convicted after a
previous conviction of offences (a), (b), or (c) are guilty of felony and
liable to imprisonment for not over two years or penal servitude from
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three to seven years (24 & 25 Vict. c. 99, s. 12). " Conviction " in this

case means a verdict or plea of guilty (B. v. Blaby, [1894] 2 Q. B. 170).

A person charged with this felony must be acquitted not only of the

felony, but of the second offence, if the previous conviction is not

proved (B. v. Thomas, 1874, L. K. 2 C. C. E. 141). Persons convicted

after one previous conviction of offence (/) are guilty of misdemeanor

;

after two such convictions are guilty of felony (24 & 25 Vict. c. 99,

s. 21). As to the proof of previous conviction, see Previous Con-

viction.

Defadng.—It is a misdemeanor to deface any current gold, silver, or

bronze coin by stamping names or words thereon. The punishment is

imprisonment for not over one year with or without hard labour. The

offence is connnitted even if the coin is not otherwise impaired (24 & 25

Vict. c. 99, s. 16).

Attempting to put a defaced coin into circulation is punishable on

summary conviction by fine not exceeding 40s. But no prosecution

may be instituted without the consent of the Attorney-General (24 &
25 Vict. c. 99, s. 17).

Coining Tools, etc.—It is doubtful whether possession of coining tools

was a common-law offence (see 1 Russ. on Crimes, 6th ed., 198), but now
it is a felony for any person, without lawful authority or excuse, know-
ingly to make or mend any appliances, machines, or tools adapted and
intended {a) for counterfeiting British or foreign gold or silver coin

(24 & 25 Vict. c. 99, s. 24) ;
(b) for counterfeiting current copper coin

(24 & 25 Vict. c. 99, s. 14). (c) The conveyance of tools or coin out of

the mint, without lawful authority or excuse, is also a felony (24 & 25

Vict. c. 99, s. 25). These provisions apply to apparatus such as a

galvanic battery {B. v. Cover, 1863, 9 Cox C. C. 282).

The punishment for {a) and (c) is penal servitude for life or not less

than three years, and for (h) penal servitude from three to seven years,

with the alternative in either case of imprisonment with or without
hard labour for not more than two years.

Procedure, etc.—Any person who finds counterfeit coin, or filings or

clippings of coin, or coining appliances, is bound to seize them and take

them before a justice of the peace ; and if there is reason to suspect

commission of an offence against the coin, a justice may issue a search

warrant for execution in the house of the suspected person. Coin, etc.,

seized with or without warrant is to be preserved under justice's order
for evidence, and after that handed over to the mint authorities (24 & 25
Vict. c. 99, s. 27).

Persons found committing any indictable offence against the Coinage
Act may be arrested by any person without warrant (24 & 25 Vict. c. 99,

s. 31).

Where lawful authority or excuse is an answer to a charge under
the Act, it must be proved by the accused. The purpose of the words is

to protect officials dealing with counterfeit coin under proper instruc-
tions. As to the nature of the excuse to be proved, see Dickins v. Gill,

[1896] 2 Q. B. 310 ; B. v. Harvey, 1871, L. E. 1 C. C. E. 285. Counter-
feiting a coin means so dealing with a piece of metal as to make it

resemble, or likely to pass for, a genuine coin of a kind other than that
which it was when it was dealt with (see B. v. Hermann, 1879, 4 Q. B. D.
284). As to counterfeiting foreign coin, see Coin, Foreign. The fact
that a coin is counterfeit may be proved by any witness, not, as at one
time, only by a mint official (24 & 25 Vict. c. 99, s. 29) ; and the offences
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of counterfeiting, etc., are complete even if the counterfeit coin is not

perfect or fit for uttering (s. 30). The venue for coinage offences is

regulated by sees. 28 and 36 of the Act of 1861, the latter section

relating to offences in the Admiralty jurisdiction. The offences punish-

able by penal servitude for life are not, the rest are, triable at Quarter

Sessions fo.'^.) (5 & 6 Vict. c. 38, s. 1). Accessories and abettors may be

tried and punished as in the case of all other indictable offences (24 & 25

Vict. c. 99, s. 35) ; and see Abettor ; Accessory. The costs of prose-

cution of offences relating to the coin are payable out of the local rate,

in a private prosecution, on conviction only ; in a prosecution by the

Treasury solicitor, in all cases, apparently without any discretion of the

Court to disallow them (24 & 25 Vict. c. 99, s. 42).

[For further authorities, see Greaves, Grim. Law Consolidation Acts ;

Archbold, Cr. PI, 23d ed., 959-986 ; Euss. on Crimes, 6th ed., 209-248

;

Stephen, Dig. Cr. Ft., 6th ed., arts. 408-416.]

Coin, British Possessions and Protectorates.
—1. The history of the currency in British possessions, etc., during the

last three centuries " has exhibited the phenomena, singly or in com-
bination, of barter, monometallism, gold, silver, and even copper,

bimetallism, and paper currency of all grades of imperfection." The
details of this history up to 1893 have been exhaustively treated by Mr.
Chalmers in his History of Colonial Currency, which, though not an
official publication, has been prepared with the fullest access to official

means of information. At present the coinage of some colonies is

based on sterling standards, of others on non-sterling standards, which
are detailed in Chalmers, pp. 30, 31.

Colonial legislation on the subject of currency and coinage is by the

instructions to governors reserved for the consideration of the King in

Council, or passed with a suspensory clause postponing its operation

until the King in Council consider its effect.

The whole or part of the Imperial Coinage Act, 1870, has been put.

into force by proclamation in the following colonies and protectorates :

—

Bahamas, Barbados, Bermudas, British Guiana, British New Guinea
(Papua), Cape of Good Hope, Falkland Islands, Fiji (1881), Gambia^
Gibraltar (1898), Gold Coast, Grenada, Jamaica, Lagos, Leeward Islands,

Malta, Natal, New Zealand, Northern and Southern Nigeria, Queensland,

St. Helena, St. Lucia, St. Vincent, Sierra Leone, South Australia,

Tasmania, Trinidad and Tobago, Transvaal (1906), Victoria, Western
Australia. Of these proclamations, those issued before 1904 are collected

in St. Pt. & 0. (ed. 1904), vol. ii. tit. " Coin, Colonies." Those of later date

are to be found in the annual volumes of St. K. & 0. of the year of issue.

In Australia, British New Guinea (Papua), and New Zealand the

standard is sterling money, and the legal tender rule is the same as

in England with respect to coin. In Australia power to legislate as.

to currency, coinage and legal tender is vested in the Commonwealth
Legislature by sec. 51 (xii.) of the Constitution of 1900 (63 & 64 Vict,

c. 12), but has not yet been exercised. The Constituent States have
no power to coin money or to make anything but gold and silver coin

as legal tender on payment of debts (s. 114).

Gold is coined in Australia at the branches of the Koyal Mint opened
at Sydney in 1855, at Melbourne in 1872, and Perth, Western Australia,

in 1898 (Garra and Quiche, Australian Constitution, p. 574). The
denominations of coins current are the same as in the United Kingdom \
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and the silver and bronze coins as used are issued from the Royal Mint
in London.

The currency of British India is regulated by two modern Acts which
supersede all prior legislation on the subject. The first, the Indian Paper

Currency Act, 1905 (No. iii. of 1905), deals with the issue, legal tender

and payment of currency notes. The second, the India Coinage Act,

1906 (No. iii. of 1906), provides for the coining of silver (rupees), nickel

(one anna pieces), and iDronze (pice). The standard coin of India is the

silver Government rupee. Other forms of rupee, such as the Portu-

guese rupee and Hyderabad or sicca rupee are, however, in circulation.

Gold coin of the London mint or the branch mints which has not been

decried is legal tender at fifteen rupees for one sovereign (s. 11).

Provision is made as to the amount of Indian coin which is legal tender

(ss. 12, 13, 14, 15). Provision is also made for the currency of certain

coin made under former Acts, and the Indian Government is authorised

to mint other coin for issue by the government of territories beyond
British India (s. 23).

The coinage of Ceylon (1892), Mauritius (1876), and East Africa and
Uganda (1905), is based on the silver rupee as a standard; but in these

possessions and protectorates the subsidiary pieces are the rupee-cents,

and not annas and pice as in India.

In Hong Kong the standard coin is the Mexican silver dollar (1895),

but British dollars and Hong Kong dollars are treated as equivalent to

the Mexican dollar.

In the Straits Settlements (1903) and Labuan (1905) the standard
coin is the Straits Settlements dollar.

In British South Africa the standard is British sterling money.
The currency of the Dominion of Canada is regulated by legislation

•of the Dominion Parliament originally passed in 1871, 34 Vict. c. 4,

but now represented by c. 30 of the Consolidated Statutes of Canada
(ed. 1887). The currency of Canada is decimal, and the denomina-
tions of money are dollars, cents, and mills (s. 1). No silver, copper
or bronze coin is current unless struck for circulation in Canada
(s. 6). The standard of value is such that a British sovereign is equal
to and passes current for 4 dollars 86f cents of the currency of Canada
{s. 2). Provision is made for the coining of gold, silver, copper, or
bronze for Canada (ss. 4, 5). Power is also given to fix by proclamation
the rates at which foreign gold coins shall be current and be legal
tender in Canada (ss. 7, 8). Until such proclamation is made the gold
eagle of the United States, its half or its multiple, coined after July 31,
1834, is current and legal tender (s. 7).

The old silver, copper, and bronze coinage of New Brunswick, Ontario,
and Quebec are current and legal tender at rates prescribed (s. 5).

The instructions to the Governor-General do not contain any direc-
tions as to refusing his assent or reserving Dominion bills affecting
currency or coinage.

The Newfoundland coinage of dollars and cents is regulated by an
Order in Council of 1870 (St. R. & 0., Rev., 1904, tit. "Coin Colonies"
p. 87).

In the British West Indian Islands (except Jamaica) and in British
Guiana and British Honduras, Spanish, Mexican, and Columbian gold
doubloons and silver dollars are current at 4s. 2d. sterling (Proclamation
of 1838, St. R. & 0., Rev., 1904, vol. ii. tit. "Coin, Colonies," pp. 96, 9).
Doubloons are no longer legal tender in Jamaica (Order in Council'
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1901). United States gold coin was made current, at the rate of 4s. Id.

to the dollar, in the West Indies (1853) and British Guiana (1854). An
attempt by the Legislature of the Bahamas to fix the rate of these gold

coins was vetoed in 1905 (St. R. & 0., 1905, tit. "Coin, Colonies," 1491).

Silver coin of the United States is current in the Bahamas (1864)

and the Turks and Caicos Islands (1866).

Silver groats (4d.) of a special design are current in British Guiana

(1901) and the West Indies (Order of 1891 and 1901).

A nickel coinage has been established in the place of copper and

bronze in Jamaica and the Turks and Caicos Islands (Orders in Council,'

1869, 1882).

In British Honduras the standard is the Guatemalan silver dollar

coin (Colonial Ordinance, No. 31 of 1894).

In British Guiana dollars and cents were in 1839 substituted as

monies of account for the Dutch monies (guilders, stuivers, and pennings),

and debts and penalties are sued for in dollars and cents. In 1876

Spanish, Mexican, and Columbian dollars were declared not to be legal

tender (1876, No. 1), and in 1900 (Order No. 2), two guilder and three

guilder tokens, and guilder, half guilder, quarter guilder (or bits), and
half bits were declared not to be legal tender.

The coin of the United Kingdom is lawfully current in the colony,

as is the special groat (4d.) issued for currency in British Guiana and
the West Indies.

In the Falkland Islands the standard is sterling coin with no limits

;

but the currency consists of currency notes payable at the Treasury of

the Islands in coin which for the time being is legal in the colony

(see St. R. & 0., Rev. (ed. 1904), vol. ii. tit. " Coin, Colonies," p. 90).

In Gibraltar, Malta, and St. Helena the standard is British sterling

money, which is legal tender to the same extent as in England (Order

in Council, 1898).

In St. Helena the gold doubloons of Spain, Mexico, and South America
were demonetised in 1880.

In Gibraltar the standard was until 1898 the Spanish gold Alfonso

of 25 pesetas, and accounts were kept in pesetas. This was stopped by
Order in Council of August 9, 1898.

In Cyprus the legal currency is in British gold and silver and copper

piastres. British sovereigns are legal tender for any amount; silver

piastres are legal tender for 540 piastres ( = £3). Half sovereigns,

Turkish liras, and French 20 franc pieces are no longer legal tender

(Order in Council, May 9, 1892).

In British possessions and protectorates in West Africa, i.e. Gambia
(1898), Gold Coast (1898), Lagos (1898), and Sierra Leone (1898), the

British sterling money is the standard. Legal tender is limited in the

case of bronze only (to Is.). In South Nigeria the British standard has

been legalised, and provision made for gradually superseding native and
other currency (Order in Council, Nov. 19, 1902 ; May 20, 1903). In

Northern Nigeria similar provisions have been made by Order in

Council, Nov. 19, 1902, and June 23, 1904.

2. Under the Coinage Act, 1870, colonial coins may be made current

in the United Kingdom. But except gold coined at the Australian

Mints, no colonial coin is a legal tender in England. The supply of

British silver and bronze coin from the mint to the colonies is governed

by Regulations of 1881 (printed in Chalmers, p. 456), under which the

cost of conveyance to the colony is defrayed by the Royal Mint, and the
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colonial authorities are required to collect and return worn coin for

exchange at its token value. The coinage at the Koyal Mint of silver

coin, dollars, etc., for certain colonies is regulated by proclamations as

to Newfoundland (1876), Hong Kong (1895), and the Straits Settlements

(1903).

3. The provision as to the amount of British coin which is a legal

tender varies slightly in different possessions and protectorates. The
proclamations and Orders in Council on the subject are collected in

St. E. & 0., Kev. (ed. 1904), vol. ii. tit. " Coin, Colonies."

4. Offences,—Two Acts as to coinage offences in the United Kingdom
(2 & 3 Will. IV. c. 34, and 7 Will. iv. and 1 Vict. c. 90) were by the Coinage

Offences (Colonies) Act, 1851, 16 & 17 Vict. c. 48, extended to all British

colonies and possessions. The provisions of this Act, which make impor-

tation into colonies of coin counterfeiting British gold or silver coin from

any Koyal Mint a felony punishable by transportation for life, may (s. 2)

be modified by colonial legislation (s, 4), and do not apply to colonies in

which legislation for the same purpose existed in 1851 (s. 3).

The provisions of the Coinage Offences Act, 1861, 24 & 25 Vict. c. 99,

include all colonial gold and silver coin coined in a Eoyal Mint or law-

fully current under proclamation or otherwise in the definition of " the

King's current gold and silver coin," and colonial copper, bronze, or

mixed metal coins in the definition of " the King's copper coin " (s. 1),

so that the penalties of the Act apply to offences with respect to colonial

as well as to British coins.

See Coin, British.

Coin, Foreign.— 1. Although there is power to make foreign

coin current under the Coinage Act, 1870, it has not been exercised as to

the United Kingdom, and no foreign coin is a legal tender in the United
Kingdom. Under the Customs Act, 1886, 49 & 50 Vict. c. 41, s. 2,

authority is given by proclamation to stop importation of any coin

made abroad specified in the proclamation. This power was exercised

in May 1877 (St. R. & 0., Rev. (ed. 1904), vol. ii. tit. " Coin "), by forbid-

ding the importation of foreign-made coins of any material, except gold

and silver. This was intended to get rid of the importation of French
bronze coin, which had been found profitable. The circulation of

Hanoverian medals and other tokens, which are too like current coin,

was prohibited by 46 & 47 Vict. c. 25.

2. In certain colonies foreign coin is legal tender, and in some, e.g.

British Honduras, the standard and almost the sole medium of currency
(see Colonial Ordinance, No. 31, of 1894). Its circulation is regulated
in some colonies by local Acts or Ordinances ; in others, by Imperial
Orders in Council or proclamations. All in force up to 1893 are
referred to in Chalmers on Colonial Currency, and all the Imperial
Orders, etc., are collected in St. R. & 0., Rev. (ed. 1904), tit. " Coin,
Colonies," referred to under Coin, British Possessions and Pro-
tectorates.

It is felony to counterfeit any foreign gold or silver coin, or without
lawful authority or excuse to bring or receive into the United Kingdom
a counterfeit of any such coin with knowledge that it is false or counter-
feit. The penalty in each case is penal servitude from three to seven
years, or imprisonment with or without hard labour for not over two
years (24 & 25 Vict. c. 99, ss. 18, 19 ; 54 & 55 Vict. c. 69, s. 1).

Uttering such foreign coin is a misdemeanor, punishable for a first
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conviction by not over six months' imprisonment ; for a second by not

over two years' imprisonment—in each case with or without hard labour

(24 & 25 Vict. c. 99, ss. 20, 21).

If it is done after two previous convictions, it is a felony, punishable

by penal servitude for life or not less than three years, or imprisonment

as on a second conviction (24 & 25 Vict. c. 99, s. 21).

Counterfeiting foreign coin which is not gold or silver or of metals of

equal value is a misdemeanor, punishable by penal servitude from three

to seven years, or imprisonment as last stated (24 & 25 Vict. c. 99, s. 22).

Any person who without lawful authority or excuse (which he must
prove) is found with more than five pieces of counterfeited foreign coin,

on summary conviction may be fined not more than 40s. (24 & 25 Vict,

c. 99, s. 23), and forfeits the coin, which is to be destroyed. Half the

penaltv goes to the poor of the parish. Payment can be enforced by
imprisonment in default (24 & 25 Vict. c. 99, s. 23 ; 42 & 43 Vict. c. 49,

ss. 5, 47). The importation of imitation foreign coin into the United

Kingdom is prohibited by sec. 2 of tlie Eevenue Act, 1889, 52 & 53

Vict. c. 42.

See Coin, British.

Collateral.—The word "collateral" is of frequent use in law^

where it bears its ordinary signification of " parallel " or " additional."

It is used in a variety of connections; e.g. we speak of a collateral

agreement, collateral security, collateral relations, and collateral facts.

A collateral agreement is one related, but ancillary, to the main
contract come to between parties. It may be either written or verbaL

In connection with agreements relating to a proposed dealing in land,

questions have sometimes arisen whether agreements collateral to this

main purpose are within the Statute of Frauds, and whether, therefore,

they should be in writing; but it appears that such do not require to

be in writing ; it is otherwise, however, if the collateral terms are

inseparable from the main contract (see Dart, Vendors and Purchasers^

7th ed., pp. 224 et seq.). In connection with other verbal agreements

collateral to written documents, questions have frequently arisen, when
it was sought to give them in evidence, as to their admissibility. The
general rule with regard to this is that a verbal collateral agreement as

to any other matter on which the written agreement is silent, and which
is not inconsistent with its terms, is admissible, if, from the circumstances

of the case, it can be inferred that the document was not meant by the

parties to form the complete agreement between them (see Stephen,

Digest of the Law of Evidence, art. 90). For an instance of a warranty

collateral to a lease, see De Lasscdle v. Guildford, [1901] 2 K. B. 215.

When used in the phrase " collateral security," the word " collateral
'^

bears its ordinary signification, viz., " parallel " or " additional," unless,

from the circumstances of the transaction, it appears to have been used

by the parties as meaning " secondary " (see observations on the phrase

in In re Athill, Athill v. Athill, 1880, 16 Ch. D. 211).

The phrase "collateral relations" is used in opposition to "lineal

relations." Collateral relations are those who are descended from the

same stock or ancestor, but not, like lineal relations, descended the one

from the other. For the different methods of computing the degrees of

relationship between collaterals, see the title Blood Kelation.

Collateral facts in the law of evidence are those not bearing directly

on the issue before the Court. As a general rule, they are inadmissible,

VOL. III. 10



146 COLLECTING SOCIETY

but to this rule there are certain exceptions. For example, the character

of a witness is collateral to the issue, but it is permissible to cross-examine

the witness regarding it. Again, evidence of collateral facts may some-

times be given to contradict a witness, e.g. it may be shown that he has

previously made a statement relating to the case at variance with his

evidence at the trial (Stephen, Digest, arts. 131, 132). In criminal

cases, collateral facts may be adduced in evidence by the prosecution to

show guilty knowledge, or malice, or intent, or system, on the part of

the prisoner.

Collectings Society means every Friendly Society, or branch

(whether registered or unregistered), which receives contributions or

premiums by means of collectors at a greater distance than ten miles

from the registered office or principal place of business of the society

{59 & 60 Vict. c. 26, s. 1). Such a society, if registered, is subject to the

Friendly Societies Act, 1896, 59 & 60 Vict. c. 25, and also to the special

obligations and regulations of the Collecting Societies, etc.. Act, 1896,

59 & 60 Vict. c. 26 ; if unregistered, only to the latter Act, and so

much of the former as is expressly incorporated. As to what class of

industrial assurance companies granting policies of life assurance comes

within the Act, see Cowling v. Topping, [1906] 1 K. B. 466. See

Friendly Society; Industrial Assurance Company.

CoIIeg'e.—The collegia of Koman law were societies of traders

or craftsmen, the members of which enjoyed certain privileges and
exemptions (see D. 47, 22, and C. 11, 17). In English law, the term
college is properly applied to incorporated societies only ; as to " colleges

by reputation," see 4 Kep. 106 (h). The proprietors of a private school or

institute sometimes assume the style of a college ; they acquire, of course,

no legal right or privilege by doing so. Of colleges properly so called,

some {e.g. the College of Physicians or the Heralds' College) are pro-

fessional societies ; others {e.g. the College of St. Mary at Winchester
or Clifton College) are public schools. Colleges in the Universities of

Oxford and Cambridge are in their nature eleemosynary corporations.

Some are of royal foundation ; in others, the King was fundator inci'piens,

the subject person who provided the endowment being described as

fimdator perjiciens. A subject founder was usually permitted to reserve

the right of visitation to himself and his heirs or successors in office;

where there is no visitor specially appointed, the common law gives the
right to the Crown : the right is exercised by the Lord Chancellor under
the Great Seal. Lord Mansfield thought that a mandarmcs would lie to

compel a college to hold an election in accordance with its statutes ; but
in B. V. St. Catherines Hall (1791, 4 T. R. 233 ; 2 E. R. 369) the Court
declined to interfere, and referred the question to the Lord Chancellor.

Some colleges obtained bulls of foundation from the Pope, but all powers
of visitation exercised by the Bishop of Eome were transferred to the
Crown by the 25 Hen. viiL c. 21.

The governing body of each college consists of the head (who is

styled master, provost, w^arden, etc.) and the fellows, or such of the
fellows as are qualified by the statutes to vote. The scholars are on
the foundation, though not members of the governing body ; the students
or graduates, not being fellows or scholars, whose names are on the
books, are usually described as members of the college, but in law they
are merely boarders (Cowp. 319). The tenure, duties, and emoluments
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•of heads, fellows, and scholars are now regulated chiefly by the statutes

framed by the Commissioners appointed under the Oxford University

Act of 1854, the Cambridge University Act of 1856, and the Univer-

sities Act of 1877. In managing their property, colleges were formerly

restricted by the provisions of the 13 Eliz. c. 10, and 14 Eliz. c. 11, but

the Universities and College Estate Acts of 1858 and 1880 have given

large powers of leasing, etc. The authorities of a college are in loco

parentis to the undergraduates, and questions of discipline are, generally

speaking, left to the decision of the forum domesticum. For the position

of a fellow, see the case of Feistel v. King's College, 1847, 10 Beav. 491

;

50 E. K. 671, where it was held that a fellow was not forbidden by any
rule of public policy to assign the income of his fellowship, though such

an act might possibly subject him to deprivation under the college

statutes. Lay college offices are within the Universities Tests Act,

1871, but in the Hertford College Case, 1879, 3 Q. B. D. 693, it was held

by the Court of Appeal that the Act applies only to colleges subsisting

before it was passed, and does not prevent the creation of new colleges,

the endowments of which are confined to the members of a particular

religious body.

CoIIeg'ia.te Body.—An association, formed by royal licence,

of several colleagues (Lat. collegiati) as a civil corporation or college for

special purposes connected with literature, science, or art, and endowed
with special privileges and revenues. The first European colleges were
founded by the Dominicans and Franciscans, and were hostelries for the

use of the members or bursars, students of these orders, and it was on

the lines of these institutions that the collegiate system of the two
great English Universities of Oxford and Cambridge were formed. In

England only the Crown can incorporate such bodies, or license others

to assign temporal livings therein, and by the College Charter Act, 1871,

34 & 35 Vict. c. 63, all charters for the foundation of new colleges and
universities, which may be referred to the King in Council, shall be laid

before Parliament for a period of not less than thirty days before the

report shall be submitted to His Majesty. Among non-university

collegiate bodies may be mentioned the Eoyal Society for the Advance-
ment of Natural Knowledge, the Royal College of Physicians, and the

Royal College of Surgeons. The word " collegiate " has also been wrongly
assumed by certain scholastic institutions aiming at a high grade or

having high pretensions. As to the powers of the English Universities

and other colleges to sell and lease land, see 21 & 22 Vict. c. 44 ; 23 & 24
Vict. c. 59 (sec. 4 of which is repealed by 57 & 58 Vict. c. 46, s. 100);
43 & 44 Vict. c. 46 ; and 61 & 62 Vict. c. 55. For regulations affecting

the College of Physicians, see 32 Hen. viii. c. 40 ; 23 & 24 Vict. c. 66,

s. 3 ; 49 & 50 Vict. c. 48 ; and 5 Edw. vii. c. 14; and for those affecting

the College of Surgeons, see 18 Geo. ii. c. 15 ; 38 & 39 Vict. c. 43 ; 39 &
40 Vict. c. 41 ; 49 & 50 Vict. c. 48, ss. 3, 7 ; and 5 Edw. vii. c. 14.

CoIIeg^iate Church.—A religious house built and endowed
for a society or body corporate, including a college or chapter consist-

ing of a dean or president and canons or prebendaries. Although
independent of any cathedral, such churches are nevertheless under
the jurisdiction of the bishop of the diocese in which they are situated,

and he exercises visitorial powers over them. Those surviving at the

present day are Westminster, Windsor, Wolverhampton, Heytesbury,
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Southwell, Middleham, besides Brecon (Wales) and Galway (Ireland).

Of the two first mentioned the Crown is visitor. As to the government

and arrangement of collegiate churches, see 3 & 4 Vict. c. 113; 4 & 5

Vict. c. 39 ; 27 & 28 Vict. c. 70, and 36 & 37 Vict. c. 39. Their services

do not vary from those in the cathedrals. As to the resignation of

incapacitated deans and canons, see 35 & 36 Vict. c. 8. See Dean and
ChAI'TEII.
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Within the limits allowed to this article it is impossible to do more

than indicate shortly the various legal aspects of the subject ; and it is

proposed to do so, omitting the details of practice, for which reference

must be made to the recognised authorities (Marsden, Collisions at Sea,

and Williams and Bruce, Admiralty Practice), under the following heads,

namely :—1. The maritime and common laws ; 2. The legislation dealing

with the subject; 3. The jurisdiction; 4. The law applicable; 5. The
liability for collision ; 6. The measure of damages ; 7. The regulations

;

8. Collision as an exception in policies and bills of lading.

1. Collisions under the Maritime and Common Laws.—Before this

subject was dealt with by municipal statutes and international regula-

tions, it was governed by the general maritime law, as administered in

the Admiralty Court. Actions for collisions between ships were said to

be communis juris, and were thus cognisable in that Court whatever
might be the nationality of the ships, and enforceable by a process

in rem on seizure of the ship, to the negligent navigation of which it

was alleged that the collision was due. The question of negligence

was determined by the rules of navigation generally recognised by the
practice of sailors, e.g. sailing vessels on the port tack gave way to those

on the starboard tack ; and ships sailing free to both the former ; ships
under way had to avoid ships at anchor, and steamships to keep clear of

sailing ships {The Dumfries, 1856, Swa. 63, and 10 Moo. P. C. 461,
English and Danish ships; The Zollverein, 1856, Swa. 96, English and
Prussian ships; The Johann Friedrich, 1839, 1 Eob. W. 35, both foreign

ships; The Saxonia and JEclipse, 1862, Lush. 410, British and foreign

ships; see Marsden, ch. 14, p. 315, notes). All the high seas were
within the jurisdiction of the Admiralty (The Johann Friedrich, ante) ;

full damages were recoverable from the ship in fault (The Carl Johan,
1821, Lord Stowell, cited in The Dundee, 1 Hag. Adm. 113; The Giro-

lamo, 1834, 3 Hag. Adm. 169); and the owner of the ship was rendered
liable by the process against the ship for damage done by her negligent
navigation (The Leon, 1881, 6 P. D. 148). At common law there was a
similar jurisdiction for all damage done by ships, whether on the high
seas or within the body of an English county (where the Admiralty had
no jurisdiction), but this was not enforceable in rem, and was only
available where the owner of the negligent ship was resident within the
jurisdiction. In it, as in the Admiralty jurisdiction, the question of
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liability was determined by the general rules of navigation {Handyside
V. Wilson, 1828, 3 Car. & P. 528). In cases of collision, where the
collision regulations (see below) do not apply, e.g. in local waters subject

to local regulations, or where one of the colliding ships is a King's ship

or belongs to a foreign sovereign, and the other ship is justified by the

particular circumstances in not acting according to the regulations, the
question of negligence is determined by the maritime or common law
{The Sampareil, [1900] P. 267; The Ovingdean Grange, [1901] P. 127;
[1902] P. 208). There is no difference between the nature of negligence

at common law and in Admiralty ; in both it must actually contribute

to the coUision {The Margaret, 1884, 9 App. Cas. 873, 880); and the
Admiralty rule of " both to blame " (see p. 162) is not incompatible with
the common-law doctrine of contributory negligence. Thus in the cases

of collision cited above, where one ship, by the exercise of ordinary care,

can avoid the efforts of the other ship's negligence, the common-law rule

applies, and the latter ship is not liable {The Monte Rosa, [1893] P. 23)

;

but where one ship has been negligent and caused danger of collision

the other is not to blame if she could only have avoided the danger by
taking extraordinary care {The Ovingdean Grange, above ; The Canibridge,

Times, June 18, 1902).

2. Legislation.—The subject was first dealt with by the Legislature

in 1846 (9 & 10 Vict. c. 100), after the London Trinity House had six

years before made a rule for the navigation of steamships, namely, that

they should pass on the starboard hand of each other, which, though not
having the force of law, was enforced by the Admiralty Court {The Friends,

1842, 1 Kob. W. 484, 488; The Duke of Sussex, 1841, ditto, 275; The
Immaganda Sara Clasina, 1852, 8 Moo. P. C. 75). Under the Act of

1846 and succeeding Acts of 1851 (14 & 15 Vict. c. 79) and 1854 (17 &
18 Vict. c. 104), the Admiralty were given power to make regulations

as to lights to be carried by vessels, and it was laid down that ships

meeting each other should pass each other on the port side, and in

narrow channels shall keep to their starboard hand (Admiralty orders

as to lights were made in 1851 and 1858, given in Swabey, Appendix);
and in 1862 regulations were embodied in the M. S. A. of that year

(25 & 26 Vict. c. 63) with regard to the navigation of British ships in

all waters, and foreign ships in British waters. These were succeeded
by regulations made under Order in Council in 1863. Until such
regulations received the approval of foreign countries, they had no
effect beyond these limits ; and consequently in collisions outside British

jurisdiction in which a foreign ship was concerned, the question of

liability was decided by the general maritime law {The Dumfries, ante

;

The Zollverein, ante ; The Saxonia, ante). The regulations of 1863 and
their successors have, however, been adopted by all maritime nations,

and have thus formed from time to time a code of general maritime law
for this purpose.

The present law governing the subject is contained in the Merchant
Shipping Act, 1894, which only reproduces its predecessors' provisions

on the subject. By this Act the King is empowered, on the joint

reconmiendation of the Admiralty and the Board of Trade, by Order in

Council, to make regulations for the prevention of collisions at sea, and
may regulate the lights to be carried and exhibited, the fog-signals to be

carried and used, and the steering and sailing rules to be observed by
ships, which term includes every description of vessel used in navigation

(s. 742), and has been held to include a dumb barge, 120 feet long,
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lashed alongside a tug for towage in a river {The Lighter No. 3, 1902,

18 T. L. R 322); and those regulations (in this Act referred to as the

Collision Regulations) shall have effect as if enacted in this Act. The

Collision Regulations, together with the provisions of this part of the

Act relating thereto, or otherwise relating to collisions, shall hQ observed

by all foreign ships within British jurisdiction, and in any case arising

in a British Court concerning matters arising within British jurisdiction,

foreign ships shall, so far as respects the Collision Regulations and said

provisions of this Act, be treated as if they were British ships (s. 418).

Under this power regulations have been made from time to time,

especially in 1863, 1880, 1884, and 1897 (0. in C. of November 27, 1896,

Marsden, 333), the last named of which are in force at the present

moment (coming into force July 1, 1897, St. R. & 0., 1897, 863). The
present Regulations provide that they are to be followed by all vessels

upon the high seas and in all waters connected therewith navigable

by sea-going vessels, but they are not to interfere with the operation

of a special rule duly made by local authority relative to the

navigation of any harbour, river, or inland waters (art. 30). The
opinion has been judicially expressed that the sea regulations apply

to tidal waters where there are either no rules, or no rules which
ought reasonably and properly to prevent their application, and the

regulations have thus been held applicable in the Thames {The

Carlotta, [1899] P. 223; and see Williams and Bruce, 101), but

perhaps inapplicable in the Manchester Ship Canal {The Hare, [1904]

P. 331, and Marsden, 317-319). Ships, whether British or foreign, may
be inspected by Board of Trade surveyors, to see that they are properly

provided with lights and fog-signals ; and if a notice from the surveyor

to make good deficiencies in this respect be disregarded, the ship may
be detained till the surveyor certifies that she is properly provided ; or

the owner may appeal to the Court of Survey for the district where the
ship is, and a report is made by that Court to the Board of Trade, who
may grant the certificate unless the surveyor is accompanied by a repre-

sentative of the owner during the survey, when, if they agree, there is

no appeal (s. 420). Local rules for lights and manoeuvres in navigation
in harbours, rivers, or other inland waters, are saved, if existing, or may
be made by Order in Council if there is no other authority to do so

(s. 421). Every case of collision and its circumstances are to be entered
in the official log of the ship, and signed by the master, and either the
mate or one of the crew, under penalty to the master of a £20 fine

(s. 423). Accidents causing loss of life or serious injury to persons, or
material damage affecting seaworthiness or efficiency in hull or machinery,
sustained or caused by a steamship, must, be reported to the Board of

Trade (s. 425), and the Board must also be given notice of the loss of a
British ship (s. 426). His Majesty may also, by Order in Council, make
rules as to what signals shall l3e signals of distress, and the signals fixed
by these rules shall be deemed to be signals of distress, and compensation
may be recovered for any labour, risk or loss caused owing to the display
of such signals in the same way as salvage (s. 434), and this power has
been exercised in the Collision Regulations now in force (art. 31 ; see
Marsden, 317). The Collision Regulations may be apphed by Order in
Council to the ships of any foreign Government which is willing that
they, or the provisions of the Act relating thereto, or otherwise relating
to collisions, shall do so when such ships are beyond British jurisdiction,
and such ships thereby for the purpose of the said regulations and pro-
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visions may be treated as if they were British ships (s. 424). Under
this provision, the present Eegulations (those of 1897) have been appHed
to the ships of France, Greece, Portugal, Italy, Sweden, Norway, Brazil,

Chili, Denmark, Argentine Kepublic, Austria Hungary, Belgium, China
(in the case of ships of war and merchant ships of foreign type), Mexico,
Germany, Guatemala, Japan, Netherlands, Peru, Eussia, Siam, Spain,

United States, Costa Pica, Ecuador, Egypt (0. in C. of May 18 and
July 7, 1897); and those of 1880 and 1884 still apply to ships of

Cochin, Kattyawar, Khelat, Kutch, Muscat, Travancore, Zanzibar (0. in

C. of September 6, 1880), Hawaii (O. in C. of November 27, 1880), Turkey
(0. in C. of July 9, 1885, and see Marsden, 316, 332 and 333, St.

R & 0. 1904, Index up to 1903, 444).

The sanction which enforces the observance of the regulations is as

follows :—All owners and masters of ships are to observe the regulations

;

wilful infringement of them by owners or masters is a misdemeanor; if

any damage to person or property arises from non-observance of them,
it is to be deemed due to the wilful default of the person in charge of

the deck at the time, unless it is shown to the satisfaction of the Court
that the circumstances of the case made a departure from the regula-

tions necessary ; when in a case of collision it is proved that any of the
collision regulations has been infringed, the ship infringing the regula-

tion is deemed to be in fault, unless the departure from it was made
necessary by the circumstances of the case (s. 419).

The effect of this is to create a statutory presumption of fault on
proof of the infringement of a regulation, which can only be met by
showing that such infringement was necessary for the safety of the

navigation (Lord Blackburn, The Khedive, 1880, 5 App. Cas. 876, 882

;

and, for instances, see The Chilian, 1881, 4 Asp. 473, and The Benares^

1883, 9 P. D. 16), or that such infringement could not by any possibility

have contributed to the collision, the burden of showing this lying on
the party guilty of the infringement, and proof that the infringement

did not in fact contribute to the collision being excluded {The Fanny M.
Garvill, 1875, 13 App. Cas. 455, note (P. C). followed in Tlie Glamorgan-
shire, 1888, ihid., 454 (P. C), and approved by the House of Lords in

The Bnke of Buccleuch, [1891] App. Cas. 310; and see The Gannet, 1900,

A. C. 234) ; but it is not necessary that it should be shown to demonstra-
tion that the infringement could not have contributed to the collision

;

it is enough if on the balance of evidence it so appears {The Argo, 1900,

9 Asp. 74, C. A.). Previously to 1873 it was necessary in each case to

ascertain whether the infringement of a regulation actually caused or

contributed to the collision or not {The Fenham, 1870, L. E. 3 P, C. 212

;

The Bougainville, 1873, L. E. 5 P. C. 316); but this was altered by a

provision of the Merchant Shipping Act of that year identical with the

present law (36 & 37 Vict. c. 85, s. 17; The Khedive, ante).

In the following cases vessels have been held to blame for the

infringement of a regulation which might possibly have contributed to

the collision : a steamer under way without masthead light, though the
other ship saw her side light some time before collision {The Lapiuing,

1882, 7 App. Cas. 512); a ship's light not burning when she was first

sighted {The Hihernia, 1874, 2 Asp. 454) ; not sounding a mechanical fog-

horn, though a mouth-horn, which was used instead, was actually heard
by the other ship, and at the time that the vessel sailed from port the
regulation requiring a mechanical horn was not in force {The Love Bird,

1881, 6 P. D. 80). While in the following cases such infringement has
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been held witliout possible effect on the collision : side lights showing

over the wrong side, owing to their not being properly screened, but still

not visible to the approaching vessel {The Fanny M. Carvill, ante) ; where

a sailing trawler when trawling did not show side lights but only a mast-

head liglit, but it made no difference, as the other vessel would not have

seen them as she had no lookout {TJie Englishman, 1877, 3 P. D. 18), or

a sailing trawler carrying a masthead light as well as side lights, but

such masthead light not being visible to the other vessel {The Chusan,

1885, 5 Asp. 476), or where a masthead light of a steamer went out just

before the collision, but was at once replaced by an anchor light {The

Grenmar, 1896, 12 T. L. E. 342), a side light partially obscured by a

bellying foresail from showing right ahead when the other vessel was a

point and a half on the other bow {The Duke of Buccleuch, ante); a brig

being overtaken by another ship, and carrying an improper stern light,

which could not have been visible to the other ship {The Breadalban^,

1881, 7 P. D. 186).

This statutory presumption, however, will not arise upon any
infringement of a regulation which is applicable to the case : it only

does so if those in charge of the vessel acting with reasonable and
ordinary knowledge and skill know that the regulation becomes appli-

cable (Lord ]>lackburn in The Khedive, ante ; Lord Esher in The Beryl^

1884, 9 P. D. 137; Lord Herschell in The Theodore H. Rand, 1887, 12
App. Cas. 247, and The Memnon, 1889, 6 Asp. 488). "A man need not
exercise his judgment instantaneously, a short but very short time must
be allowed for this purpose " (Butt, J., The Emmy Haase, 1884, 9 P. D.
81, approved in The Ngapoota, [1897] A. C. 391). Though the regula-

tions are intended for " preventing collisions," it seems that this pre-

sumption will apply, even where the collision is from the first inevitable,

{The Buckhurst, 1881, 6 P. D. 152 ; The EJiedive, ante. Lord Blackburn, at

pp. 885 and 895), for the statutory rule was enacted to lessen the results

of collision (Lord Watson, ibid.). The words "collision regulations"
upon infringement of which this presumption of fault arises include,

besides the general regulations, regulations made by Order in Council
under sec. 421 and its predecessors, e.g. the Humber statutory rules {The
Bipon, 1885, 10 P. D. 65), statutory rules in the Mersey {The Lady
Downshire, 1878, 4 P. D. 26 ; The Vera Cruz (No. 1), 1884, 9 P. D. 88

;

The Devonian, [1901] P. 221; Mersey Ptules, 1900, under 0. in C. of
September 17, 1900; and M. S. A., 1894, s. 421), the Bridgewater Naviga-
tion Eules, Clyde Navigation Kules (1891), and the Avon Kules (see
The Eglinton, 1888, Adm. Court), or those under the Dockyard Ports
Eegulation Act, 1865, 28 & 29 Vict. c. 125, s. 7, or those under the
Solent Navigation Act, 1881, 44 & 45 Vict. c. ccxix., s. 8 ; but not local
rules made under a local Act, e.g. the Thames Eules {The Harton, 1884,
9 P. D. 44; The Monte Bosa, [1893] P. 23 ; The Carlotta, [1899] P. 223);
or those of the Tees {The Mary Lohden, 1887, 6 Asp. 262), or Newport
{The Winstanley, [1896] P. 297), or the Usk {The St. Anhin, Adm. Court,
June, 1899), or the Manchester Ship Canal {The John Stirling, Shipping
Gaz. Summ. 1894, 714). But if the regulations apply to the locality
of the collision as well as the local rules, tlie section comes into force on
a breach of the general rules {The Owl and The Ariadne, 1881, 9 Sess. Ca.
(4th) 118, collision in the Clyde). Where rules under a local Act prevail,
no presumption of fault arises on the breach of any of them, but such
fault must be shown to have contributed in fact to the collision {The
Monte Bosa, ante).
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An infringement of an applicable regulation may also be so trifling

as not to oblige the Court to find the vessel in fault, e.g. a side light

obscured by the cathead from 2\ to 3 degrees, though otherwise in

accordance with the regulations {The Fire Queen, 1887, 12 P. D. 147);
" a literal compliance with the regulations is an impossibility, what we
must look to is whether there is a reasonable compliance with them "

(Butt, J., ibid.).

The Merchant Shipping Act similarly attaches a presumption of

fault to breach of another duty of all ships in collision. In case of

collision it is the duty of the master, or person in charge, of each vessel,

if it can with safety to itself do so, to render assistance to the other,

and stand by her so long as it is necessary, and to give to the master of

the other ship the name of his ship, and the port to which she belongs,

and the ports from which she comes and whither she goes. If any
master fail without reasonable cause to do so, in the absence of proof

to the contrary, the collision is to deemed to have been caused by his

wrongful act, neglect, or default : he is guilty of a misdemeanor, and is

liable to have his certificate cancelled or suspended (s. 422). Under the

old Admiralty law in the event of failing to " stand by," the ship, though
not held to blame, was condemned in the costs of the suit {TJie Celt,

1836, 3 Hag. Adm. 321). The present section reproduces sec. 16 of the

M. S. A., 1873, and casts on the ship infringing it the burden of proving
that the collision was not due to her negligence. A ship has been so

held to blame, although too much damaged to render assistance, for not

answering signals of distress from the other ship {The Emmy Haase,

ante ; The Adriatic, 1875, 3 Asp. 16). When the collision is between a

tug and tow and a third ship, the tug must stand by the ships in

collision, but this statutory duty will not prevent her recovering salvage

for so doing if the collision is not due to her negligence. {The Hannihcd
and The Queen, 1867, L. E. 2 Ad. & Ec. 53). The " person in charge " is

the master and not the pilot, and if a ship while in charge of a com-
pulsory pilot fails to stand by after a collision, her owners are none the

less able to plead compulsory pilotage as a defence to the collision {The
Queen, 1867, L. R. 2 Ad. & Ec. 354). The section has been applied to a

case of collision with an open fishing boat {Ex parte Ferguson, 1871, L. E.

6 Q. B. 280).

These two statutory presumptions, it seems, apply to all ships

whether British or foreign, and whether in British waters or not {The
Magnet, 1875, L. E. 4 Ad. & Ec. 417 ; The Englishman, ante ; The Love
Bird, ante; The Vera Crnz, ante; Marsden, 58); but it is doubtful

whether the presumption of faidt for infringement of any of the regula-

tions applies to a foreign vessel beyond the limits of British jurisdiction

in the absence of any Order in Council under sec. 424, applying the

.regulations to ships of that country {The Koning Willem I., [1903] P.

114); but not to ships belonging to His Majesty, which are exempt from
jhe provisions of the M. S. A. {H.M.S. Topaze, 1864, 2 M. L. C. 38, and

\M.M.S. Supply, 1865, ibid. 262; M. S. A. s. 741), but are governed by
Admiralty regulations which are in identical terms with the general
ones, and thus a King's ship has been held liable under the presumption
contained in sec. 419 {The Lapwing, 1882, 7 App. Cas. 512). Under the
M. S. A., 1906 (6 Ed. vii. 48), which comes into force June 1, 1907,
Government ships defined as ships not belonging to the Eoyal Xavy
belonging to His Majesty, or held by any person on behalf of the Crown,
may be registered as British ships for the purposes of the M. S. Acts,
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and may become liable to those Acts, subject to exceptions and modifi-

cations for any class of Government ships made by Order in Council as

if they were registered as provided by those Acts (s. 80). There are

similar provisions in several of the British colonies (Marsden, 59), and
the latest M. S. Act expressly saves the power of the legislature of any
British possession to regulate any Government ships under the control

of the Government of that possession (s. 80) (2). The other legislation

on the subject will be found under the next head.

3. Jurisdiction. — Both the Admiralty Courts and Common Law
Courts had jurisdiction over causes of collision, the former only on the

high seas (which included all waters where the tide ebbs and flows and
where great ships do go (13 Eich. ii. 5, and 15 ibid. 3), and thus foreign

waters), the latter everywhere ; the former either by a process against

the ship or against its owner personally, the latter only by personal

process against the owner. The Admiralty Court was liable to be pro-

hibited if it exercised jurisdiction over causes arising within a county

( Violet V. Blague, 1618, Cro. Jac. 514 ; Martin v. Green, 1664, 1 Keb. 730

;

Velthasen v. Ormsley, 1789, 3 T. K. 316); e.g. in the Thames {The Eliza

Jane, 1836, 3 Hag. Adm. 335), or the Humber {The Fiiblic Ojjinion, 1832,

2 Hag. Adm. 398), or the Solent {The Lord of the Isles, ibid.), even
though the ship were foreign, and there would have been no remedy at

common law ; but in this latter case the Admiralty Court did, when not

prohibited, exercise jurisdiction {The Good Intent v. The Prince Christian,

1774, Mars. Adm. 130 ; and see Marsden, Collisions, 196, 197). The Ad-
miralty jurisdiction was, however, extended by statutes of the present

reign: the Admiralty Act of 1840 (3 & 4 Vict. c. 65, s. 6) providing

that "the High Court of Admiralty shall have jurisdiction to decide

all claims whatsoever in the nature of . . . damage received by any ship

or seagoing vessel . . . whether such ship or vessel may have been
within the body of a county or on the high seas at the time when . . .

the damage was received in respect of which such claim is made ;

" and
that of 1861 (24 Vict. c. 10, s. 7) providing that " the High Court of

Admiralty shall have jurisdiction over any claim for damage done by
any ship." Under these provisions it has been held that the Admiralty
Court has jurisdiction over a collision between two British ships in

foreign inland waters {The Diana, 1862, Lush. 539), or a collision

between two foreign ships in foreign inland waters {The Courier, ibid.

541) ; though in an earlier case the Court declined to exercise jurisdic-

tion in the case of two foreign ships in a Turkish river, 115 miles from
the sea {The Ida, 1860, Lush. 6) ; and it has no jurisdiction over a
collision between a British ship and a pier attached to foreign soil, even
though it belong to British subjects, for that is not a transitory action
{The M. Moxham, 1876, 1 P. D. 107). The Court had jurisdiction over
a collision happening in a dock connected with the river Thames, by
channels provided with gates and locks {B. v. Judge of City of London
Court, 1882, 8 Q. B. D. 609). A collision between a ship and a barge
in the body of a county was triable in Admiralty {The Malvina, 1862,
Lush. 493); but not one between two barges, both of which are pro-
pelled by oars, as neither is a " ship " within the statute {Everard v.

Kendall, 1870, L. E. 5 C. P. 428); and it has been held that a hopper
barge not propelled by oars, or otherwise than by being towed, is a
" ship " within the definition given in the M. S. A., which is identical
with that given in the Admiralty Act of 1861 {The Mac, 1882, 7 P. D.
126, and see The Lighter No. 3, 1902, 18 T. L. E. 322).
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The lien for collision against the res causing it, though she is not
herself in collision (The Sisters, 1876, 1 P. D. 117), is a maritime one,

i.e. attaches to it even though it has changed hands since the collision

(The Bold Buccleuch, 1852, 7 Moo. P. C. 267), whether the collision be
on the high seas or in inland waters (The Heinrich Bjorn, 1886, 11 App.
Gas. 282, Lord Bramwell); and see Lien (Maritime). Jurisdiction

over collisions forms part of the County Courts Admiralty jurisdiction,

limited to claims for a certain amount. See County Courts. Both
the Admiralty and common-law jurisdictions are now vested in the

High Court, and the Admiralty Division has thus co-extensive jurisdic-

tion with any other ; but the process in rem is only available in the

Admiralty Division, and in causes over which the Admiralty Court had
jurisdiction ; and hence arises the importance of the inquiry whether,

previously to the Judicature Acts, the High Court of Admiralty had
jurisdiction.

Besides the Admiralty Court Acts, the Merchant Shipping Act gives

an extended jurisdiction over claims for damge by collision. By sec.

688 (1) " whenever any injury has been caused to any property belong-

ing to His Majesty, or any of His Majesty's subjects by any foreign ship,

and at any time thereafter that ship is found in any port or river of the

United Kingdom, or within three miles of the coasts thereof, a judge of

any Court of Eecord in the United Kingdom . . . may, upon its being

shown to him by any person applying summarily that the injury was
probably caused by the misconduct or want of skill of the master or

mariners of the ship, issue an order directed to any officer of customs
or other officer named by the judge or Court . . . requiring him to

detain the ship until such time as the owner, master, or consignee

thereof has made satisfaction in respect of the injury, or has given

security to be approved by the judge, etc., to abide the event of any
action, suit, or other legal proceeding that may be instituted in respect

of the injury, and to pay all costs and damages that may be awarded
thereon; and every officer of customs or other officer to whom the

order is directed shall detain the ship accordingly. (2) Where it appears

that before an application can be made under this section the ship in

respect of which the application is to be made will have departed from
the limits of the United Kingdom, or three miles from the coast thereof,

the ship may be detained for such time as will allow the application to be
made, and the result thereof to be communicated to the officer detaining

the ship, and that officer shall not be liable for any costs or damages in

respect of the detention, unless the same is proved to have been made
without reasonable grounds. (3) In any legal proceeding in relation to

any such injury aforesaid, the person giving security shall be made
defendant . . . and shall be stated to be the owner of the ship that

has occasioned the damage; and the production of the order of the

judge, etc., made in relation to the security, shall be conclusive evidence
of the liability of the defendant to the proceedings." It was held under
the identically worded section (s. 527) of the Merchant Shipping Act,

1854, that this gave a remedy in rem against the ship (The Bilbao, 1860,

Lush. 149, damage by a foreign ship to a barge in the Thames, decided

before the Admiralty Act of 1861). A similar remedy has been given
in the case of claim against a shipowner for damages for personal

injuries, including fatal injuries, caused by or sustained in his ship when
in a port of the United Kingdom (1905, 5 Edw. vii. 10).

An action in personam for collision may be brought in any Division
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of the High Court of Justice, and if the ship which has clone the damage
sinks in the collision, this is the only remedy available. If the owners

of the sunken ship bring a cross-cause or counter claim in respect of the

same collision, they can arrest the plaintiffs' ship without themselves

giving the plaintiffs any security to meet judgment in the action in

personam ; but if the owners of the sunken ship first bring their action

in rem, and the owners of the other bring a cross action in perso7iam,

the former will not 1)6 allowed to arrest the defendants' ship without

giving the defendants security to meet judgment in the cross action

(Admiralty Court Act, 1861,^ s. 35; The Rougemont, [1893] P. 275).

Where a foreign tug has been sunk in a collision in the English Channel

with a British ship, and the former's owners sue the latter's owners in

Admiralty in 'personam, and the latter appear and counterclaim, the

Court has no jurisdiction on the latter's application to stay the action

till the foreign plaintiffs give security for damages upon the counter-

claim {The James Westoll, [1905] P. 47). An action in personam

for collision, whether on the high seas or within British or foreign

waters, cannot be brought against a person not domiciled within the

jurisdiction, unless the writ can be served on him within the juris-

diction ; the jurisdiction for this purpose ends at low-water mark of

the coast, and no service of the writ out of the jurisdiction will be

ordered in such a case {In re Smith, 1876, 1 P. D. 300; The Vivar,

1876, 2 P. D. 29 ; Harris v. Oianers of Franconia, 1877, 2 C. P. D.

173).

In practice almost all cases of collision, owing to the advantage

given by the process in rem, are tried in the Admiralty Division ; and
the following instances will serve to illustrate the various forms whicli

an action for damages by collision may take. It may be a collision

l)etween two ships on the high seas {Chartered Bank of India v. Nether-

lands India S. N. C, 1883, 10 Q. B. D. 521), or in British waters or

foreign waters, whether both ships are British or both foreign, or one
British and the other foreign (see cases ante) ; or between a ship and
a ship aground {The Elizabeth and Adalia, 1870, 3 M. L. C. 345); or a
ship sunk {The Douglas, 1881, 7 P. D. 151 ; The Utopia, [1893] App.
Cas. 492; The Snark, [1899] P. 74; [1900] P. 105); or a ship at anchor
{The Batavier, 1845, 2 Kob. W. 407); or a dumb barge {The Sivallow,

1877, 3 Asp. 371); or a keel, i.e. a craft having no masts and punted by
a pole {The Sarah, 1862, Lush. 549); or an anchor {The Rhosina, 1885,
10 P. I). 24 and 131); or a lightship, buoy, or beacon, for which a

penalty of £50 may be inflicted by M. S. A., 1894, s. 666 {The Indus,
1886, 12 P. D. 46 ; The Mediana, [1900] A. C. 113); or a tug and tow
{The American v. The Syria, 1874, L. R 6 P. C. 127) ; or a fishing boat
{Bx parte Ferguson, 1871, L. E. 6 Q. B. 280) ; or a dock {The Zeta, [1893]
App. Cas. 468) ; or a pier {The Sinquasi, 1880, 5 P. D. 241), but this

is not within the words " damage by collision " in the County Courts
Admiralty Jurisdiction Act, 1868, s. 3 (3) {The Normandy, [1904] P. 187)

;

or a breakwater {The Uhla, 1867, L. R. 2 Ad. & Ec. 29 n. ; The Excelsior,

1868, iUd. 268); or a sea wall {The Industrie, 1871, L. R. 3 Ad. & Ec.
303) ; or the stump of a beacon {Gilbert v. Corporation of Trinity House,
1886, 17 Q. B. D. 795); or a dolphin {The Albert Edward, 1875, 44
L. J. Ad. 49); or a diver {The Sylph, 1867, L. R. 2 Ad. & Ec. 24); or a
telegraph cable {The Clara Killam, 1870, L. R. 3 Ad. & Ec. 161); or
an oyster bed {The Octavia Stella, 1887, 6 Asp. 182; The Siuift, [19011
P. 168).
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4. The Law applicahle to Collisions.—The law to be applied in a ease

of collision generally depends on the place where it happens. A case of

collision upon the high seas between any ships, whether foreign or

British, is governed by the general maritime law as administered in

England, and not by the law of the flags under which the ships are

sailing (The Ditndee, 1823, 1 Hag. Adm. 113, Lord Stowell; The Johanii

Friedrich, 1839, 1 Eob. W. 35, and The Milan, 1861, Lush. 388, Dr.

Lushington; The Leon, 1881, 6 P. D. 148, Sir E. Philhmore); and by
that law the shipowner is liable for the negligence of the master and
crew of his ship {Chartered Bank of Lndia Case, ante, Brett and Lindley,

L.JJ.) ; whether the Court has Admiralty jurisdiction or not {Submarine

Tel Co. V. Dickson, 1864, 15 C. B. N. S. 759). Thus in a colHsion

between an English and a Spanish ship, a defence that the damage was
caused by the negligence of the Spanish ship's crew for which by
Spanish law the master and crew, and not the owner, were liable,

was held to be bad {The Leon, ante) ; in a collision between two ships

sailing under the Dutch flag, the general maritime law, and not the

Dutch, was applied {Chartered Bank of Lndia Case, ante) ; while in a

case where a Erench ship collided with an English ship on the high

seas, and the defendant in the action pleaded that the damage was
not conmiitted by him personally, and that he was a French subject

and was not by Erench law responsible for the act of the master
of the ship (whose negligence caused the collision), but that by
that law a Erench company which was owner of the ship and the

employer of the master was alone liable, this was held to be a good
defence to the action {General Steam N. Co. v. Guillou, 1843, 11 Xlee.

& W. 877, 895).

On the other hand, where the collision takes place in territorial

waters, the governing law is the territorial law ; and if by that law the

owner is not liable for the negligence of his master and crew, he is

free from liability in a British Court. Thus where a ship collided

with a pier on Spanish soil, and the parties agreed that all remedies,

against the ship and her owners should be tried in England, and the

English Court thus had jurisdiction "by contract as well as consent,"

it was held that the law of Spain must be applied, by which (it was
said) the owners were not liable for the negligence of the master and
crew {The M. Moxham, 1876, 1 P. D. 107 ; so The Machin, Nov. 1884,

Admiralty Court). The same point was raised in a recent case {Lmperial

Japanese Gomrnment v. P. & 0. S. N. C, [1895] App. Cas. 644), whether

a collision between a Japanese man-of-war and a mail steamer in the

Inland Sea of Japan was governed by Japanese law, by which the

Emperor is not liable for the negligence of his servants, or by general

maritime law, but was not decided. In The Saxonia, 1862, Lush. 410,

the Privy Council held that in the Solent, which is part of the county

of Hampshire (see The Lord of the Lsles, ante), an English statute did

not govern navigation, but the general maritime law applied. Though
the lex loci governs for certain purposes, it is not allowed in a British

Court to exclude the protections given by British law, e.g. the employ-

ment of a compulsory pilot {The LLalley, 1868, L. K. 2 P. C. 193 ; and
see Pilot).

Local regulations, whether British or foreign, bind foreign or British

ships respectively in certain waters {The Fyenoord, 1858, Swa. 374; The
Seine, ibid. All, Marsden, 204).

5. LiaUlity for Collision.—Primarily the actual person whose negli-
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gence causes the collision is liable for the damages caused by it ; this

is the case where the negligent vessel belongs to a sovereign, for no

process in rem then is available against the sliip, nor is the sovereign

liable in persona ta {The Athol, 1 Kob. W. 374; The Voleano, 1844, 2 ihid.

337 ; The Birkenhead, 1848, 3 ibid. 75 ; The Bellerophon, 1875, 3 Asp. 58

;

The Parkment Beige, 1880, 5 P. 1). 197); and only the officer actually

in charge at the time of collision is so liable {Tlie Mentor, 1799, 1 Hob. C.

179; Nieholson v. Mounsey, 1812, 15 East, 384; 13 II. II. 501). In

practice, however, the Lords of the Admiralty appear to defend a suit

for collision brought against the officer in charge of a King's ship, and
foreign governments submit themselves to the jurisdiction of the Court

{The Prins Frederick, 1820, 2 Dod. 451).

Generally the owner of the ship is liable, because he is the employer

of the persons navigating her, and in absence of proof to the contrary

those in charge of a ship are presumed to be employed by her owners
{Joyce V. Ca2:}el, 1838, 8 Car. & P. 370). Primd facie the registered owner
of the ship is the real owner {Frazer v. Cidhhertson, 1880, 6 Q. B. D. 93,

98, Bowen, L.J.), but this presumption may be rebutted by proof that

the actual owner is somebody else or is not the employer of the persons

in charge of the ship (Hibhs v. Boss, 1866, L. E. 1 Q. B. D 534), for the

shipowner is not liable qua owner but qud employer (Lord Cairns, Biver

Wear Commissioners v. Adamson, 1877, 2 App. Cas. 751). The act of

negligence must be within the scope of the servant's employment {The
Thetis, 1869, 3 M. L. C. 357, where a captain was held to have implied

authority from his owners to take another vessel in tow, and to render
them liable for a collision in the course of the towage) ; and the owner
will not be liable for a criminal act of his master {The Druid, 1842,
1 Eob. W. 391, a case of wilful collision ; The Ida, ante, wilfully cutting

another ship adrift; so Tlie James Seddo7i, 1866, L. E. 1 Ad. & Ec. 64);
but he is liable for the wilful negligence of the master or crew in

infringing the regulations {The Seine, 1859, Swa. 411), even though that
negligence is criminal {The Franconia, 1877, 2 P. D. 8 and 163, man-
slaughter). The charterer of a ship may be in the position of a pro hac
vice owner and be liable for her navigation by his servants (see Charter-
Party), when the real owner will be free from liability {Hoclgkinson v.

Fernie, 1857, 2 C. B. N. S. 415).

The owner of a ship may be liable by statute for damage done by
her negligent navigation, whether the crew are his servants or not,

e.g. by the Harbours, Docks, and Piers Act, 1874, s. 47, for damage to
harbour works, to which that Act extends ; and the ship may be detained
by the harbour owner till sufficient security has been given for the
amount of damage done by her ; and it seems that a maritime lien
thereupon arises against the ship {The Merle, 1874, 31 L. T. 447); but
this will not make him liable for damage done by the ship, owing to vis
major, such as tempest or act of God {Biver Wear Case, ante).

It has been a question whether the extent of the ship's liability in
admiralty for damage by collision is greater than that of the owner at
common law, i.e. whether in any case the ship is liable in re7n where the
owner w^ould not be in persoiiam. The balance of authority is in favour of
making the two liabilities co-extensive. " Where damages are claimed
for tortious collisions, a chattel, such as a ship . . . may be and frequently
is spoken of as the wrong-doer ; but it is obvious that although redress
may be sometimes obtained by means of the seizure and sale of the
ship ... the chattel itself is only the instrument, by the improper use
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of which the injury is inflicted by the real wrong-doer " (Selwyn, L.J.,

The Halley, 1868, L. E. 2 P. C. 193, 201). "In a claim made in respect

of a collision the property is not treated as the delinquent ijer se.

Though the ship has been in collision, and has caused injury by reason

of the negligence or want of skill of those in charge of her, yet she

cannot be made the means of compensation, if those in charge of her

were not the servants of her then owner, as if she was in charge of a

compulsory pilot. This is conclusive to show that the liability to com-
pensate must be fixed not merely on the property but also on the owner
through the property" (Brett, L.J., The Parlement Beige, ante, p. 218).
" In all causes of action which may arise from circumstances occurring

during the ownership of persons whose ship is proceeded against, no

suit can ever be maintained against a ship where the owners are not

themselves personally liable or where their personal liability has not

been given up, as in bottomry bonds, by taking a lien on the vessel

;

and in such cases the liability of the ship and of the owner are con-

vertible terms" (Dr. Lushington, The Dritid, ante). There have been,

however, cases in which the ship has been held liable where the owners
would not have been at common law ; thus, where a yacht was put in

the hands of an agent for sale, and owing to his negligence collided with

another ship, she was held liable in rem (The Ruby Queen, 1861, Lush.

266), but in a somewhat similar case it was held no action in rem lay

{The Orient, 187.1, L. E. 3 P. C. 696); where a ship was chartered to

the French Government, and while in tow of a steamer which the

charterers ordered her to employ, and by her fault, collided with
another ship, it was held that a maritime lien for damage attached,

notwithstanding the contract between her owners and the charterers

{The Ticonderoga, 1859, Swa. 215, Dr. Lushington, who added that the

same rule would apply if the ship were absolutely demised to another

person); and in a case of this latter description Sir E. Phillimore

decided according to the opinion of Dr. Lushington {The Lemington,

1874, 2 Asp. 475), that " a vessel placed by its real owners wholly in

the control of charterers or hirers, and employed by the latter for the

lawful purposes of the hiring, is held by the charterers as pro hac vice

owners. Damage wrongfully done by the res while in possession of the

charterers is therefore damage done by the owners or their servants,

although those owners may be only temporary." In The Tasmania
(1888, 13 P. D. 110), where a tug was chartered by the defendants to

work for them with their own tugs, and one of the terms on which
their tugs towed vessels was that they were not to be answerable for

damage to their tows, whether due to the negligence of their servants

or not, and the chartered tug collided with and sank her tow. Sir J.

Hannen held that no action in rem. would lie against the tug, her owners
not being personally liable, and the charterers being exempted by the

terms of the towing contract. Sir J. Hannen there said, on a review of

the authorities :
" The result of the authorities cited appears to me to

be this that the maritime lien resulting from collision is not absolute.

It is Si ijrimd facie liability of the ship which may be rebutted by show-
ing that the injury was done by the act of some one navigating the
ship, not deriving his authority from the owners; and that by the

maritime law charterers in whom the control of the ship has been
vested by the owners are deemed to have derived their authority from
the owners so as to make the ship liable for the negligence of the
charterers who are pro hac vice owners. These propositions do not
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lead to the conclusion that where, as between the charterers and the

persons injured, the charterers are not liable, the ship remains liable

nevertheless. On the contrary, I draw from these premises the con-

clusion that whatever is a good defence of the charterers against the

claim of the injured person is a good defence of the ship, as it would
have been if the same defence had arisen between the owners and the

injured person." This statement of law seems to establish the correlation

of the ship's liability in rem to the responsibility of the person who has,

for the time being, the control and ownership of the ship; and the

remarks of Butt, J., in a later case, that " the remedy against the ship

is not co-extensive with the remedy against her owners," may be

understood with reference only to the quanhim of damages recoverable

(The Longford, 1889, 14 P. D. 34). Later opinions, however, incline the

other way, and favour the view that a person injured by collision can in

some cases recover against the owners of the wrongdoing ship by pro-

ceedings in rem, where he could not recover at common law, but the

exact liability of the ship apart from the question of ownership cannot

be considered as settled (Marsden, 84, and see The Bipon City, [1897]
P. 226, Barnes, J.; and The Dictator, [1892] P. 304, 311, Jeune, J.).

Where the ship is navigated by a compulsory pilot the owner has no
liability, as the pilot is not his servant (as to the liability of a pilot for

collision, see Pilot).

A shipowner is not discharged from liability by his vessel sinking

;

thougli no action in rem can then be brought {The Normandy, 1870,

L. R 3 Ad. & Ec. 152). As to the personal liability of a shipowner
whose ship has been sunk, see The Utopia, [1893] A. C. 492 ; The 8nar\
[1899] P. 74 ; [1900] P. 105, and Harboues. As to whether the remedy
afforded by proceedings in rem will extend beyond the property pro-

ceeded against where a personal action will lie against the owner of

the property, see The Gemma, [1899] P. 285; Williams and Bruce,

Introduction, 18; and Bail.

The owners of cargo on board a ship negligently colliding with
another are not liable for her negligence, though the cargo may be
arrested for the freight due to the shipowner. The owner of that

ship is liable to his cargo owner for the full value of the cargo
{The Bushire, 1885, 5 Asp. 416); and the owner of the other ship

is liable, if his ship is solely negligent, to the cargo owner for the
full value, but if both ships are negligent, only for half the value
{The Milan, 1863, Lush. 388 ; Chartered Bank of India Case, 1883,
10 Q. B. D. 521).

Any persons may sue for collision who have suffered damage from
it; they may be the owners of the injured ship, whether beneficial

or registered {The Ilos, 1856, Swa. 100); passengers, master, or crew
losing clothes or effects {The Cumberland, 1861, 5 L. T. 496); the
owners or consignees of cargo in either the carrying or the other ship

;

the owners of the thing injured, whether dock, wall, etc. (see cases ante)

;

persons physically injured by the collision {The Sylph, 1867, L. K. 1 Ad.
& Ec. 24; The Beta, 1869, L. K. 2 P. C. 447; The Theta, [1894] Prob.

280), both m rem and in j^ersonam ; persons entitled to sue under Lord
Campbell's Act for damages for relatives killed by the collision in per-
sonam., but not by process in rem against the ship {The Vera Cruz, 1884,
10 App. Cas. 59; The Bernina, 1888, 13 App. Cas. 1); a posthumous
child for the loss of its father {The George and Bichard, 1871, L. E.
3 Ad. & Ec. 466) ; indorsees of bills of lading though the cargo has been
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sold {The Marathon, 1879, 40 L. T. 163), or indorsers of bills of lading

for the benefit of the persons proved to be entitled to the cargo {The
Glamorganshire, 1888, 13 App. Gas. 454); bailees or other persons

having a special property in, or temporary possession of, ship or cargo

{The Minna, 1868, L. K. 2 Ad. & Ec. 97, where the plaintiffs had hired

a barge on the terms that she was to be at their risk and returned to

her owners in as good condition as when delivered); underwriters in

the name of their assured, but only with the same rights as the assured

{Simpson v. Thompson, 1877, 3 App. Cas. 279, where two ships belonging

to the same owner collided owing to the negligence of the uninsured

ship, and underwriters, who had paid for a total loss of the other, were
not allowed to prove against the fund paid into Court by the owner as

the limit of his liability). The master and crew cannot recover against

their owner for a collision caused by the negligence of one of themselves,

for the doctrine of common employment prevents it {Leddy v. Gibson,

1873, 11 Sess. Ca. (3rd) 304; Hedley v. Pinkncy, [1894] App.' Cas. 222);
but a compulsory pilot can in such a case {Smith v. Steele, 1875, L. K.

10 Q. B. 125). The owner or employer of the person actually to blame
for the collision may recover damages from him {Blewitt v. Hill, 1810,

13 East, 13).

Whether or not it was a rule of the maritime law that the ship-

owner's liability was limited to the value of the ship and freight, it is

now immaterial to consider ; though by the municipal law of continental

nations such a limit has been recognised for over two centuries by the
Koman and mediaeval law it was expressly provided that the wrong-
doer in a collision should make full compensation (Marsden, pp. 145»

146). The history of the English legislation on the subject is given by
Marsden (ch. vii.); it need only be said here that by an Act of 1812
(53 Geo. III. c. 159), with a view to encouraging shipping, the limit of a
shipowner's liability for damage to other ships and to cargo on board
either of two ships in collision was fixed at the value of the ship sued
and her freight ; and the M. S. A., 1854 (ss. 504, 505), fixed the same
limit for damages recoverable for loss of life or personal injury,

provided that in such cases the value of the ship was to be taken at

not less than £15 per ton. This was repealed by the M. S. A., 1862,

which is reproduced in the present law (M. S. A., 1894, s. 503),

which provides that shipowners, whether British or foreign, where
the following occurrences take place without their actual fault or

privity, i.e. {a) where any loss of life or personal injury is caused to

any person being carried in the ship; {b) where any damage or loss

is caused to any goods, merchandise, etc., on board the ship
;

(c) where
any loss of life or personal injury is caused to any person carried in

any other vessel by reason of the improper navigation of the ship;

{d) where any loss or damage is caused to any other vessel, or to any
goods, merchandise, or other things whatsoever on board any other
vessel by reason of the improper navigation of the ship, shall be liable

in damages (1) in respect of loss of life or personal injury, either alone
or together, with loss of or damage to vessels, goods, merchandise, or
other things, an aggregate amount not exceeding £15 for each ton of

their ship's tonnage ; and (2) in respect of loss of or damage to vessels,

goods, merchandise, or other things, whether there be in addition loss of

life or personal injury or not, an aggregate amount not exceeding £8 for

each ton of their ship's tonnage : (then follow provisions for ascertaining

the ship's tonnage, etc.); subs. (3) provides that the owner of every
VOL. III. 11
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seagoing ship or share therein shall be liable in respect of every such

loss of life, personal injury, loss of or damage to vessels, goods, merchan-

dise, and tilings as aforesaid arising on distinct occasions to the same
extent as if no other loss, injury, or damage had arisen. For what is a

''distinct occasion," see The Schwan v. The Albano ([1892], Prob. 419).

The word " owners " will include charterers to whom the ship is demised

<M. S. A., 1906, s. 71, getting rid of The Steam Hopper No. 66. [1906]

P. 34). The words " improper navigation " have been held to apply

not only to the negligent management of the vessel by her master and
crew, but also the negligence of any person employed by the shipowner

in connection with the construction, overlooking, and management of

the ship {The Warhvorth, 1883, 9 P. D. 20). A racing yacht colliding

with another, when bound by the rules of the regatta to pay "all

damages " arising from her negligent navigation to the injured vessel,

was not allowed to limit her liability (The Satanita, [1897] App. Cas. 59).

This limitation is extended to ships built in British dominions from

their being launched till their registration, but ceases after they become
foreign ships (M. S. A., 1898, 61 & 62 Vict. c. 14, amended by M. S. A.,

1906, s. 70). This limitation is allowed not only in cases of collisions

between two ships, but also in cases where loss or damage is caused to

property or rights of any kind, whether on land or water, or whether
fixed or moveable, by improper navigation or management of a ship, and
is also available to canal and dock owners and harbour and conservancy

authorities in case of loss or damage to a vessel or goods, merchandise, or

other things on board a vessel, at a sum of not more than £8 per ton of

the tonnage of the largest registered British ship which at the time of

such loss or damage is or within five years previously has been within

the area of such owner or authority (Merchant Shipping, Liability of

Shipowners and Others Act, 1900, 63 & 64 Vict. c. 32). For the method
of calculating ship's tonnage and the construction of sec. 503 of the

M. S. A., 1894, see Limitation of Liability.

The incidence of liability for collision is best illustrated by the

statement by Lord Stowell in The Woodrop Sims (1815, 2 Dod. 83
and 85), which is exhaustive of the possible cases of collision, and the

liabilities arising thereupon :
" In the first place, the collision may

happen without blame being imputable to either party, as where the

loss is occasioned by a storm or other vis major. In that case the
misfortune must be borne by the party on whom it happens to light,

the other not being responsible to him in any degree. Secondly, a
misfortune of this kind may arise where both parties are to blame,
where there has been want of due diligence or of skill on both sides.

In such a case the rule of law is that the loss must be apportioned
between them as having been occasioned by the fault of both of them.
Thirdly, it may happen by the misconduct of the suffering party only

;

and then the rule is that the sufferer must bear his own burden.
Lastly, it may have been the fault of the ship which ran the other
down, and in this case the innocent party would be entitled to an
entire compensation from the other." The effect of this is that where
only one ship is to blame, the ordinary rule of law is followed that she
pays to the other the latter's full loss up to her own limit of liability

;

but where both ships are to blame, the ordinary rule of common law
that there cannot be more than one liability in tort, e.g. that a ship can
recover in spite of her wrongful navigation if the other could have
avoided it, and cannot if the other could not have done so does not
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apply, but one of joint liability peculiar to the Admiralty Court, viz.

that each ship pays the other half the latter's damages. The history of

this rule, which was expressly preserved, and extended to " all proceed-

ings for damages arising out of a collision between two ships " (i.e. to

common law as well as Admiralty actions) by the Judicature Act, 1873,

s. 25, subs. (9), is given by Marsden (ch. vi.). It applies to all collisions

between ships of any nationality and in whatever waters ; and whatever
be the degree of fault of the two ships, the loss is always divided

between them both, as shown above {Hay v. le Neve, 1824, 2 Shaw (Sc.)

App. Cas. 395 ; The KJiedive, 1880, 5 App. Cas. 876 ; The Beryl, 1884,

9 P. D. 137); and the two faults need not, it seems, contribute to the

collision, though they may to the damage {The Margaret, 1880, 6 P. D.

76). Whether the rule applies except where the two ships who are in

fault collide, e.g. where one of them by her own fault and that of the

other collides with a third, is doubtful, but, on principle, it seems that

it does ; while if one ship causes damage to another without colliding

with her, e.g. by her navigation makes her run ashore, or damage a wall

•or pier, and there is also negligence in the latter ship, it seems that the

rule will not apply. The rule does not apply to an obligation under a

foreign statute upon a shipowner of that country to make payments
to seamen on board his ship injured by collision without proof of

negligence, and which is not recognised by English law {The Circe,

[1906] P. 1).

When both ships are to blame, even if one limits her liability, it is

now established that there is only one liability, one action, and one

judgment—that judgment being for the balance of half the loss on one
ship over half the loss on the other, and one ship is not entitled to

prove for half her loss against the other without deducting anything for

her liability to the other {The Khedive, 1882, 7 App. Cas. 795). Marsden
shows that this construction of the rule strongly favours the owners of

cargo on board the colliding ships at the expense of the shipowners

{p. 126). A consequence of this construction is that it has been held

that shipowners (or their underwriters standing in their shoes), to whom
the balance is payable, cannot recover from other underwriters who
have insured them under the ordinary running-down clause, against the

consequences of having "to pay any sum in consequence of collision"

between their ship and any other, for half the amount of the damage
done to the other ship which was deducted from the half of their own
damage is not a sum which they had become liable to pay in conse-

quence of collision {London S. S. 0. I. C. v. Grampian S. S. Co., 1889,

24 Q. B. D. 32 and 663).

Where one ship in a collision, for which both are to blame, is in

charge of a compulsory pilot, her owners can recover a clear half of her

damage without any deduction for the damage of the other ship {The

Hector, 1883, 8 P. D. 218), but no costs are given {The Rigshorg Minde,

1883, ihid. 132). See Pilot.

The rule applies between ships belonging to the same owner. It

has also been held to extend to owners of cargo, and where both ships

are to blame for a collision the owner of cargo on board either ship can

only recover half his damages from the other ship {The Milan, ante),

unless he can sue on his contract. In such a case cargo owners are not

bound by the valuation of the ships estimated in an action between the

respective shipowners, to which they are not parties, but are entitled to

a separate valuation {Van Eijck v. Sonierville, [1906] A. C. 489), nor by
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an agreement between the two ships that both are to blame {The Karo,

1887, 13 P. D. 24). It also appUes where one ship is actually guilty

of negligence, and the other is only deemed to be for infringing the

regulations {The Khedive, ante)', or where both are so deemed to be;

but it does not where two ships are both to blame for damage to a third,

for they are then joint tort feasors, and judgment lies against each for

the full amount {The Avon and Jolliffe, [1891] Prob. 7 ; The Englishman

V. Australia [1894], Prob. 239). On the other hand, in a case where a

barque in tow of a tug collided with a third vessel and sank her, and

her owners sued the tow and tug in rem : and the tow let judgment go

by default against her and was sold under a decree of the Court con-

demning her in the plaintiffs costs and damages ; and the Court decreed

that the third vessel and the tug were both to blame, and that the tug

should pay half the other's damages ; it was held that the third vessel

could take the proceeds of the tow paid into Court in part satisfaction

of the first judgment, and could also recover half her damages from the

tug under the second judgment up to an amount not exceeding her full

loss {The Morgengry and Blackeock, [1900] P. 1). Where a third ship is

injured by a collision between two others, which causes one of them to

collide with her, and she recovers half of her damages from one of them,

that one on being held jointly with the other to blame can recover

from the latter half of those damages in addition to half her own
damages {The FranUand, [1901] P. 161). Where tugs and a tow to which
a pilot cutter was made fast caused the pilot cutter to collide with a

schooner, but the pilot cutter was also to blame, the tugs were held

liable to the cutter for half her damages, irrespective of their liability

for the damage to the schooner, which had also sued them and the

cutter {The Harvest Home, [1905] P. 177, C. A.).

The rule does not apply to actions under Lord Campbell's Act, for

the Admiralty Court had no jurisdiction over such actions {The Bernina,.

1888, 13 App. Cas. 1).

The presumption of liability for collision generally does not favour

one ship more than another; each ship must always prove her own
case in order to raise a presumption of fault against the other (Lord
Wensleydale, The London, 1857, 11 Moo. P. C. 307, 312). The plaintiff

nmst make out a primd facie case, even though the only defence be
that the collision was an inevitable accident {The Marpesia, 1872, L. E.

4 P. C. 212; The Benmore, 1873, L. E. 4 Ad. & Ec. 132); this shifts the
burden of proof to the defendant, who will then be liable, unless he can
prove that he in no way contributed to the collision ; and in the case of

inevitable accident, he must show what the cause of the collision was^
and that he was not responsible for it {The Merchant Prince, [1892]
Prob. 179).

Where one ship is under way and the other ship at anchor, the latter

must first show that she was not negligent either as regards her lights

or her place of anchorage ; when she does so, the burden is then on the
former ship to disprove there being any fault on her part, e.g. negligent
watch {The Telegrajoh, 1854, 1 Sp. Eccl. & Adm. 427; The Annot Lyle,

1886, 11 P. D. 114; The Indus, 1886, 12 iUd. 46; The Cnlgoa, 1893,
10 T. L. E. 564; The Meanatehy, [1897] A. C. 351 (P. C.)). But a ship
under way and in broad daylight running down another at her moorings,
is in itself primd facie evidence of fault {The City of Peking, 1888,
14 App. Cas. 43, Lord Watson) ; and a ship which in the daytime, or on
a clear night, collides with another at anchor or lying still in the water-
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is primd facie in fault ; and even though the latter be anchored in an
improper place, another running into her may be also to blame (The
Batavier, 1845, 2 Eob. W. 407). A ship which, at her launch, ran across

the river into another at anchor was held not to blame, the latter having
persisted, in spite of warnings, in remaining in an improper place {The
Cachapool, 1881, 7 P. D. 217). A shipowner is not liable for a collision

between his ship and another, where his ship is in a dock or area under
the authority of a harbourmaster, and she is navigated according to

his orders {Taylor v. Burger, 1898, 8 Asp. 364; The Bohemian, Times,

August 7, 1902; The Mystery, [1902] P. 115): but this does not justify

the ship's master in running into danger knowingly, whether by the
harbourmaster's order or that of anyone else, Taylor v. Burger, above,

per Lord Halsbury.

Where by the regulations one ship has to keep her course and the
other to keep out of the way, there is no presumption of negligence

against the latter in the event of a collision, for the one has a duty no
less than the other. Where a sailing vessel is lost with all hands by
collision with a steamer, the former must still make out a case; she
may do this on the defendants' admissions in their pleadings and by
only bringing evidence that her own lights were lit or seen burning a
short time before collision {The Aleppo, 1865, 35 L. J. Ad. 9 ; so The
Lindisfarne, 1896, 12 T. L. E. 267). Where a vessel has been missing
for two years her owners have recovered for her loss by identifying side-

lights which in the shock of the collision between a steamer and a vessel

unknown fell on the former's deck {The Ouse, 1892, Adm. Court). The
burden of proving facts peculiarly in the knowledge of one party lies on
him {The Swankmd, 1855, 2 Sp. Eccl. & Adm. 109).

It has already been noticed that there is a criminal liability for

wilful negligence causing a collision, wilful infringement of the regula-

tions being a misdemeanor (s. 419 of M. S. A., 1894), and conviction

of any offence exposing a master, mate, or engineer to loss of his

certificate (s. 469) ; and a pilot doing any act by wilful breach of duty
or neglect of duty tending to the immediate loss, destruction, or damage
of the ship, or omission to do any lawful act proper and requisite to be
done by him for preserving the ship from loss, destruction, or serious

damage, is guilty of a misdemeanor (s. 607). If death or injury is

caused by the negligent navigation of a ship, the person navigating the

ship is criminally liable in England, if that ship is British, or is foreign

and within three miles from the British coast ; and, perhaps, if a British

ship is wilfully run down by a foreign ship in any waters, and life is

thereby lost on board, that is murder committed on board the British

vessel {B. v. Keyn, 1876, 2 Ex. D. 63; Territorial Waters Act, 1878, 41
& 42 Vict. c. 73). " Those who navigate the Thames (or, it seems, any
waters) improperly, either by too much speed or by negligent conduct,

are as much liable if death ensues as those who cause it on the public

highway either by furious driving or by negligent conduct " (Parke, B.,

B. V. Taylor, 1840, 9 Car. & P. 674). So where a foreign ship in charge

of an English pilot in the Thames came into collision with another

vessel, owing to the man at the helm failing to understand the pilot's

orders, it was held that the pilot was guilty of manslaughter if he failed

to make his orders understood {B. v. Spencer, 1846, 1 Cox, C. C. 352).

Wilful infringement of local statutory regulations will, it seems, be
criminal as much as in the case of the general regulations {The Lady
Downshire, 1878, 4 P. D. 26, and other cases, ante). The Board of Trade
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may hold inquiries into any collision, and where a ship is lost, abandoned,

or seriously damaged, or where life is lost, it may cancel the certificate

of any officer by whose wrongful act or neglect it was caused (ss.

464 ff.)-

A ship to blame for a collision cannot recover salvage from the other

vessel for services rendered to her after it, though the latter is also to

blame {The Cargo ex Capclla, 1867, L. R 1 Ad. & Ec. 356 ; The Ettrick,

1881, 6 P. D. 127); a tug cannot, if her tow does damage owing to her

own negligence {The Glengaber, 1872, L. R. 3 Ad. & Ec. 534). A tug or

salvor in collision with the vessel she is helping may recover salvage

from her if she is not negligent herself ; and so she can from one of two
ships which she helps, though she negligently collides with the other

{The a S. Battler, 1874, L. R. 4 Ad. & Ec. 178). A ship may get salvage

from a vessel which she " stands by " after a collision caused by the

other's fault {The Retriever, 1867, 2 M. L. C. 555). And see Salvage.

For other matters arising out of collisions, see Towage: Inevitable

Accident.
6. Measure of Damages.—The same measure of damages is allowed

in case of collision whether the action is brought in Admiralty or at

common law, i.e. the sufferer is entitled to a restitutio in integrum, i.e.

to be restored to the same position as he was in before the damage was
done {The Clarenee, 1850, 3 Eob. W. 285 ; The Clyde, 1856, Swa. 23, the

market value of the ship just prior to collision; The Inflexible, 1857,

ibid. 200; The Ironmaster, 1859, ibid. 441, the value of the ship at

collision—all decisions of Dr. Lushington; The Halley, 1867, L. E.

2 Ad. & Ec. 7, Sir R Phillimore) ; and where there is no market for the

class of ship the measure of damages for a total loss is what the ship

was fairly worth to her owners {The Harmonides, 1903, P. 1, Sir Gorell

Barnes). He is entitled to have the ship fully repaired, though this

may make her more valuable than she was before collision {The Factolus,

1856, Swa. 173; The Munster, 1896, 12 T. L. Pt. 264); a deduction of

one-third new for old in the cost of repairs has been disallowed {The
Gazelle, 1844, 2 Eob. W. 279); and the fact that some repairs would
have had to be done anyhow in order to get the damaged ship reclassed

makes no difference {The Bernina, 1886, 6 Asp. 65). The owner is

entitled to recover the value of the ship, if totally lost, at the time of

her loss {The Clyde, ante; The Ironmaster, ante), smd her freight {The
Canada, 1861, Lush. 586 ; The Northumbria, 1869, L. E. 3 Ad. & Ec. 12,

where Sir E. Phillimore states fully the principle of compensation for

collision) ; and if the ship is not carrying freight, interest from the date
of the collision upon her value {The Gertrude, 1888, 13 P. D. 105),
though this is a rule peculiar to the Admiralty Division. Where the
injured ship is lost after the collision, that loss is often presvimed to be
due to the collision {The Mellona, 1847, 3 Eob. W. 13, ship becoming
unmanageable after collision and lost on a sandbank; The Pensher,

1857, Swa. 213, ship anchoring after collision and subsequently driving
ashore: The linda, 1857, ibid. 306; The Bispateh, 1861, 14 Moo. P. 0.

83, ship which after second collision with same ship dragged her anchor
and went ashore; The George and Richard, 1871, L. E. 3 Ad. & Ec. 466,
loss of life owing to ship being driven ashore the day after collision

;

The Maid of Kent, 1881, 6 P. D. 178; The City of Lineoln, 1889, 15
P. D. 15, ship going ashore for want of compasses lost in collision).

Those on board the injured ship must show ordinary skill and courage
in saving her or minimising the effect of the collision {The Hannah
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Park, 1866, 2 M. L. C. 345, ship allowed to sink after collision; The
Thuringia, 1872, 1 Asp. 283, ship improperly abandoned by her crew).

They must take assistance if necessary {The Flying Fish, 1865, B. & L.

436, the question being " whether the damages could have been avoided

by the exercise of ordinary nautical skill and resolution by the master ")

;

must not abandon the ship unjustifiably {The Linda, above), but quitting

her under a reasonable apprehension of danger is justifiable {The Blenheimy

1854, 1 Sp. Eccl. & Adm. 289) ; must repair the ship and recondition the

cargo if possible {The Eolides, 1837, 3 Hag. Adm. 367, ship run ashore

because of a leak; The Elina, 1880, 5 P. D. 237, a cargo heating owing
to delay at a port), or beach the ship if necessary {The Hansa, 1886,

6 Asp. 268, cost of raising ship improperly abandoned is not recoverable).

If the ship is sunk by the collision, the owner is not bound to raise her
even though he can do so {The Columhis, 1849, 3 Kob. W. 158); if she

is raised and is found to be not worth repairing, he can recover the
expense of raising and docking her plus her value at the time of

collision, and interest from that time less her value in the dock {The
Fnipress Eugenie, 1860, Lush. 138) ; but he cannot recover the excess

of her repaired value over her value at the time of collision, or for

demurrage {ibid.). If acting as a prudent owner he sells her without
repairing her, he can recover her value at the time of collision with
interest from that time less her proceeds of sale {The South Sea, 1856,

Swa. 141). The damages may be increased by the plaintiffs negligence

after the collision, and, if so, such increase is not recoverable {The Flying

Fish, ante ; The Scotia, 1890, 6 Asp. 541); or by the weak state of the

injured vessel at the time of collision, when full damages are never-

theless recoverable {The Egyptian, 1864, 2 M. L. C. 56, where a ship

knocked about by bad weather was collided with by another, and there

was held to be j^r^w^^ facie proof that all the damage was caused by the

collision, which became absolute upon the owners of the other ship not

rebutting it), unless it can be clearly discriminated what repairs were
necessary before and what after collision {The Princess, 1884, 5 Asp.

451, where Sir J. Hannen (following Dr. Lushington in The Alfred,

1850, 3 Eob. W. 232) did not allow the repairs, which were necessary to

make the ship seaworthy after collision, include repairs which would
have been required to enable the ship to be reclassed ; so The Eeomina
(No. 3), 1886, 6 Asp. 65).

The following items have been allowed as consequential damages

:

loss of expected salvage {The Betsy Gaines, 1826, 2 Hag. Adm. 28, Lord
Stowell); freight {The Northunibria, ante; Heard v. Holman, 1865, 19 C. B.

K S. 10, Erie, C.J. ; The Norham Castle, 1895, 11 T. L. E. 321, Bruce, J.)

;

prospective increase of value of cargo {The Thyatira, 1883, 8 P. D. 155);
expenses incurred for salvage or towage {The Empress Eugenie, ante;

The Inflexible, 1857, Swa. 200; The Linda, ibid. 306; The Diana, 1874,

2 Asp. 366; The Williamina, 1878, 3 P. D. 99); the cost of defending

a salvage action {The Legatus, 1856, Swa. 168), though this has been
doubted {The British Commerce, 1884, 9 P. D. 28, where the commission
on obtaining bail in a salvage action consequent on a collision was not

allowed); cost of detaining officers and crew during repair of ship {The

Inflexible, ante)] difference between market value of ship before and
after collision {The Georgina, 1872, 21 W. E. 280, in Ireland) ; demurrage
{The City of Buenos Ayres, 1871, 1 Asp. 169), but actual loss must be
proved {The Clarence, 1850, 3 Eob. W. 285), and if the ship is a total

loss it has been excluded {The Columbus, ante)) loss of a charter-party
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or profits of a subsequent voyage {The Star of Imlia, 1876, 1 V. D. 466

;

The Consett, 1880, 5 ihicl 229 ; The Argentino, 1889, 14 App. Gas. 523

;

The Audiii Friars, 1894, 10 T. L. E. 633); probable earnings of a fishing

voyage {The Clarence, ante ; The Gleaner, 1878, 3 Asp. 582; The Risohito,

1883, 8 P. I). 109); except in case of total loss, when only the value of

the boat and her gear and interest has been allowed {The City of Borne,

Shipp. Gaz., May 12, 1887, Marsden, 112); and it has been held that

the master and part owner of a ship lost by collision cannot claim

beyond the value of the ship at time of collision, e.g. his prospective

earnings as master {The Columbus, ante)', and that a claim for loss of

market for goods cannot in all circumstances be made {The Notting

Hill, 1884, 9 P. D. 105, following The Parana, 1877, 2 ihid. 124); nor

for repatriation expenses of foreign seamen paid by their Government
which do not fall on the shipowner {The Craftsman, [1906] P. 153); or

for a general average contribution for jettison of cargo owing to the

collision {The Marpesia, [1891] Prob. 403). Later decisions have modi-

lied the limitations (so far as they were general) drawn in some of the

earlier cases, and the profits of a charter-party which a ship was sailing

in ballast to take up can be included in her value where she is totally

lost in a collision, and her value is taken as the value which she has

at the end of the chartered voyage with the profits of the charter

{The Kate, [1899] P. 165; The Racine, [1906] P. 273). Damages can

be recovered for the loss of the use of a ship belonging to a harbour

authority which is not allowed to make profit out of its undertaking

though no definite out-of-pocket sum can be specified {The Greta Holme,

[1897] A. C. 596); and a claim of expense for using a spare lightship

during the repair of another damaged by collision is similarly valid

{The Mediana, [1899] P. 127) ; as is also a claim for the detention of a

damaged ship for repairs, but in this case an allowance cannot be

claimed for the expenses of the substituted ship {The City of Peking,

1890, 15 App. Cas. 438); nor can all extra expenses be recovered under
this head {The Normandy, 1900, 16 T. L. E. 867). Where by agreement
between the shipowner and cargo owner a sum of money is paid as

substituted expenses for the loss of the voyage (caused by collision),

that is part of the damages recoverable {The Minnetonha, [1905] P. 226).

It is not a rule of law that damages for loss of market are not recoverable

{Dunn V. Bucknall and Cainc, [1902] 2 K. B. 614). The market value of

cargo at the time and place of delivery, deducting freights, is the value
recoverable where the cargo is totally lost owing to collision, and a

similar rule holds where the cargo arrives damaged {The Activ, 1901,

Shipp. Gaz., Summ. 167); but in practice the measure of damages for

cargo is the invoice value as loaded, with interest, at the date of ship-

ment (Williams and Bruce, 119).

Though a general average contribution is not recoverable, in an
action to limit liability, brought by the owners of a ship to blame for

a collision, the owners of cargo on board the other ship who had paid
general average contribution to their ship have been held entitled to

recover as against those shipowners a corresponding part of the damages
awarded {The Toivard, 1899, Shipp. Gaz., Eenan, 284).

Where a vessel was dry-docked for repairs after collision, and her
owners took advantage of this to do other repairs required for her being
reclassed, they were held entitled to claim for the time so occupied, and the
defendants were refused a claim to contribution towards the expenses
of dry-docking {The Acanthus, [1902] P. 17, following The Ruabon, [1900]
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A. C. 6). But where a vessel damaged by two collisions for neither of

which she was in fault, was dry-docked for various repairs of the two

sets of damage, the owners of the ship in fault for the second collision

were held liable to pay a proportion of the dry-docking and incidental

expenses, excluding demurrage {The Haversham Grange, [1905] P. 307,

following The Vancouver, 1886, 11 App. Cas. 573). Generally see

Marsden, 108 ff.

Damages for loss of life are allowed, and may be assessed by a jury

in the Admiralty Division {The Orwell, 1888, 13 P. D. 80). Damages
are recoverable, in addition to the penalty, for injuring lightships or

buoys (M. S. A. s. 666). An assured may recover full damages for

collision though he has been paid by his underwriters, but he will hold

them in trust for the benefit of the latter {Yates v. Whyte, 1838, 4 Bing.

N. C. 272 ; Sea L C. v. Haclden, 1884, 13 Q. B. D. 706). A cargo owner
may recover full damages on his contract of carriage from the carrying

ship, but can only get half his loss in tort from each ship if both ships

are to blame {Chartered Bank of India Case, 1883, 10 Q. B. D. 521

;

The Bushire, 1885, 5 Asp. 416).

7. The Regulations.—The statutory nature and sanction of the regu-

lations has already been noticed ; they apply nominally to collisions

" at sea " and to all sea-going ships, large or small, even a fishing coble

{Ex parte Ferguson, 1871, L. E. 6 Q. B. 280), and ships that have no

independent motive power {The Lighter No. 3, above), but in practice

they extend to tidal rivers and inland waters, unless there are any local

rules prevailing there which are inconsistent with them {The Concordia,

1866, L. E. 1 Ad. & Ec. 93; The Carlotta, above, Thames; The Owl and
Ariadiis, 1881, 9 Sess. Ca. (4th) 188, Clyde; The Leverington, 1886, 11

P. D. 117, entrance to Cardifi). They are to be construed literally {The

Libra, 1881, 6 P. D. 142, Jessel, M.E.), and "as equivalent to an Act of

Parliament, not according to the strictest and nicest interpretation of

language, but according to a reasonable and business interpretation of

them, with regard to the trade or business with which they deal

"

(Brett, M.E., The Dunelm, 1884, 9 P. D. 164, 171). They are applicable

when there is risk of collision. " The basis of the regulations for pre-

venting collisions at sea is that they are instructions to those in charge

of ships as to their conduct; and the Legislature has not thought it

enough to say, ' We will give you rules which shall prevent a collision
:

'

they have gone further and said that ' for the safety of navigation we
will give you rules which shall prevent risk of collision.' It is not

enough if you do only that which will apparently prevent a collision

;

we will give you rules which shall regulate your conduct, not merely
for the purpose of preventing a collision, but for the purpose of pre-

venting even a risk of colHsion " (Brett, M.E., The Beryl, 1884, 9 P. D.

at p. 138). " Another rule of interpretation is (the object of them
being to avoid risk of collision) that they are all applicable at a time

when the risk of collision can be avoided—not that they are applicable

when the risk of collision is already fixed and determined. . . . The
right moment of time to be considered is that which exists at the

moment before the risk of collision is constituted " {ibid. p. 140). At
the same time, " rules which are to regulate the conduct of people can

only apply to circumstances which must or ought to be known to the

parties at the time. . . . The consideration must always be in these

cases not whether the rule was in fact applicable, but were the circum-

stances such that it ought to have been present to the mind of the
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person in charge that it was appHcable " {ibid. pp. 138, 139). A sufficient

time must be allowed to those in charge of one ship to decide whether
the course of the other ship is dangerous or not {The Emmy Haase, 1884,

9 P. I). 81, Butt, J., and see The Ngajioota, [1897] A. C. 39i); and if one

ship by wrong manffiuvres places another in a position of extreme

danger that other will not be held to blame if she is not manoeuvred
with perfect skill and presence of mind {The Bywcll Castle, 1879, 4 P. I).

219, Lord Esher ; The Tasmania, 1890, 15 App. Cas. 223, Lord Herschell).

Generally, see Marsden, ch. xiv.

The regulations at present in force were adopted at an international

conference held at Washington in 1889-1890 for this purpose. It is

only possible in the present limits to summarise their different articles,

and it is necessary in many cases to illustrate them by reference to the

decisions under the articles previously in force; and for the sake of

convenience they are set out with those parts of them which are addi-

tions to the old ones of 1884 (referred to below as " old ") marked in

italics. They apply to all vessels upon the high seas and in all waters

connected therewith, navigable by sea-going vessels. " Steam vessel
'*

means any ship driven by machinery. A vessel " under way " is one
not at anchor, or made fast, ashore, or aground. " Visible," applied to

lights, means visible on a dark night with a clear atmosphere.

The first part of the articles deals with lights. The prescribed

lights and no others are to be carried in all weathers, from sunset to

sunrise (art. 1).

Steamships under way must carry a white light on the foremost or

forwards not less than 20 feet above the deck or the width of the deck
if greater, to show 10 points on each side of the vessel, and visible for

five miles, as well as two side lights, viz., a green light on the starboard

bow, and a red on the port bow, showing over an arc of 10 points, i.e.

from right ahead to 2 points abaft the beam, visible for two miles, and
screened so as not to show across the bow. A steamer under ivay may
also carry an additional light, similar to the masthead light, one to be
higher than the other, the lower one being forward and in line with the

keel (art. 2, old 3). The Admiralty Court has power to order inspection

of a ship's lights which has been in collision {The Magnet, 1875,
L. E. 4 Ad. & Ec. 417 ; The Ouse, 1892, Adm. Ct. ; Admiralty Act, 1861,

s. 35).

A steamer towing another must carry besides her side lights two
white lights vertically over each other, and ivhile towing more than one
vessel an additional white light if the length of tug and tow exceeds 600
feet and may carry an additional %vhite light abaft her funnel to steer hy
(art. 3, old 4). Under the Mersey Pules a tug attached to a ship
broken down in the Mersey and waiting to dock must show towing
lights {The Devonian, [1901] P. 121). Where a ship is being moved by
tugs up to her anchor to pick it up, before towing away the tugs must
show side lights as well as towing lights, being " under way " though the
tow is not within art. 5 post {The Romance, [1901] P. 15).

Vessels not under command must carry two (formerly three) red
lights vertically over each other in the same position as the masthead
light by night, and by day two (formerly three) black balls over each
other. A ship able to make way at four to five knots an hour, to steer

and to stop and reverse, though less quickly than before, owing to an
accident to her machinery, but the danger of the machinery ceasing to
work at any moment not being imminent, is not out of command (Lord
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Herschell, The P. Caland, [1893] App. Gas. 207); while a steamer, which
in a gale unshackles her anchors, banks her fires, shuts off steam, and
rides head to wind by her chains, is out of command {The Faedrelandct,

[1895] P. 205), but this is a nautical question for the assessors who
assist the Court {The Hmvthornhank, [1904] P. 120). A vessel, whether
steam or sailing, engaged in telegraph cable service must carry in the

same position as the masthead light (and in place of it if the former)

three lights vertically over each other, the lowest and highest of which
are red and the middle white, to be visible all round the horizon by
night, and by day three shapes in position and colour corresponding to

those lights. Both ships out of command and telegraph service ships

must carry their side lights if making way through the water, but not
otherwise (art. 4, old 5).

Telegraph service ships are bound by the collision regulations under
the Submarine Telegraph Cables Convention, 1885. A sailing ship

under way and any ship being toivcd must carry the lights specified in

art. 2 for steamers, except the white masthead light (art. 5, old 6). A
sailing ship hove to is "under way" {The Rosalie, 1881, 5 P. D. 245),

and so is a ship with her anchor down, but not held by it {The Esk and
Gitana, 1869, L. K. 2 Ad. & Ec. 350). A ship being moved by tugs up
to her anchor to pick it up before being towed away is a vessel " being
towed," and probably is to be regarded as a vessel at anchor {The
Bomance, above).

Small vessels in bad weather, which cannot carry fixed side lights,

must have them ready to show to an approaching vessel (art. 6,

old 7).

Steamers of less them 40 tons and vessels under oars or sails of less than
20 tons when under loay need not carry the lights specified in art. 2, hut if
they do not, must carry (a) in the ease of steamers a white masthead light,

and either green and red side lights of less power them those in art. 2, or a
combined green and red lantern imder the white light; {/3) in the case of
vessels imder oars or sails a combined green or red Icmtern ready to show to

appoaching vessels, while rotving boats must exhibit a ivhite Icmtern light in
time to prevent collision. None of these vessels need carry the lights specified

in art. 4 (a) or art. 11, last paragraph (art. 7).

Pilot vessels need only carry a white light at the masthead, and
show flares at intervals while engaged on their station ; on other vessels

approaching they must shoiv their side lights as if they luere fixed lights ; if
obliged to go alongside a vessel to put a pilot on hoard they may shoiu the

white light instead of carrying it, and have a coloured lantern ready instead

of the side lights ; when not so engaged they carry the lights proper for

vessels of their tonnage, and steam pilot vessels belonging to pilotage

authorities of the United Kingdom must also carry, when on duty and
in British waters, and not at anchor, a red light below their masthead
light to show all round, and also the coloured side lights required to be
carried by vessels under way, and when so employed and at anchor the
red light (0. in C, July 7, 1897, Marsden, 351 (art. 8, old 9). A pilot

boat being towed must not carry her masthead light {The Mary Hounsell.

1879, 4 P. D. 204).

Art. 9 of the new regulations is not yet issued, and art. 10 of the
Regulations of 1884 (modified by 0. in C. of December 30, 1884, June 24,

1885, October 23, 1905) stands for the present, which contains special pro-

visions for fishing vessels under 20 tons under way, which need only
have a combined colour lantern ready to show to approaching vessels

;
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for fishing craft of 20 tons and upwards, while in the sea off the coast of

Europe, north of Cape Finisterre, which, if fishing, must carry two white

lights, and if under way or at anchor the ordinary lights of other vessels

;

and British fishing craft of 20 tons and upwards, if fishing in those

waters, and not stationary, must carry either the ordinary lights for

steam or sailing vessels respectively, or combined coloured lanterns to

give the same effect, or a single white light with red flares to approaching

ships ; while if their trawls are not in the water they carry the ordinary

lights and for their signals in fog and thick weather (see The Dimelm,

1884, 9 P. D. 164; The Chusan, 1885, 5 Asp. 476 ; The TiveecUdale, 1889,

14 P. D. 164; The Orion, 1891, 7 Asp. 88, trawler only bound to show
red flares when approaching vessel causes danger of collision ; and see

The Ui^ton Castle, [1906] P. 147, steam trawler with her trawl on board

must show a steamer's light under art. 2, and keep out of the way under

art. 30 ; and see Fishing).

A vessel overtaken by another must show from her stern a white

light or flare up; this may he a fixed kmtern showing over 12 "points of the

compass 07i the same level as the side lights (art. 10, old 11). Such a light

must be shown from time to time till the overtaking ship is past (The

Usseqiiiho, 1888, 13 P. D. 53; The Bassctt Hound, 1894, 10 T. L. E. 609).

A ship is " overtaken " if the other is approaching her in such a position

as not to see her side lights {The Main, 1886, 11 P. D. 132).

A vessel under Ih^feet in length at anchor must carry a white anchor

light ; if more than that length she must carry tivo such lights, one foriuard

and one astern, and one higher than the other. A light carried 120 feet

from the stern of a ship 455 feet long at anchor is not " at or near the

stern " within this article {The Gannet, [1899] P. 230, [1900] A. C. 234)

;

but a light carried 60 or 70 feet from the stern on a foreshroud is

"forward" for this purpose {The Ella Sayer, May 15, 1900, C. A.), as is

also an anchor light hanging from the foreshroud of the starboard

rigging carried 72 feet abaft the stern of a vessel 313 feet long {The
Fhiladelphian, [1900] P. 262). A vessel aground in a fairway must show
this and the two red lights of art. 4 (art. 11, old 8).

Every vessel may cdso shoiv flares or use detoncding signals in order to

attract attention (art. 12, adopting The Merchant Prince (1885, 10 P. D.

Special rules made by governments with respect to additional station

and signal lights for two or more ships of war or convoy ships are saved,

as are recognition signcds adopted hy shipoivners and cmthorised by their

Governments (art. 13, old 26). As to King's ships, see p. 89.

In day time a steamer proceeding under sail only, but having her funnel
up, must carry a black ball forward (art. 14).

The second part of the articles deals with fog-signals to be given by
steamers on their sirens, and sailing vessels and tows on their fog-horns

;

in fog, mist, or falling snow, or heavy rain storms, a steamer having way
on her must sound every two minutes a prolonged blast ; if under way but

stopped, and havioig no way on her, two prolo'iiged blasts every two minutes.
Sailing vessels under way must sound every minute one blast if on the
starboard tack, two if on the port tack, and three if the wind is abaft her
beam ; a vessel at anchor is to ring her bell five seconds every minute

;

a vessel engaged in telegraph service or under way, and not under
command, must sound every two minutes a prolonged blast, followed
by two short ones; sailing vessels and boats under 20 tons instead of
these signals may give other efilcient ones every minute (art. 15, old 12).
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Under the like conditions of weather, vessels are to go at a moderate
speed ; a steamer hearing afparently forivard of her beam the fog-signal of
a vessel whose j^osition is not ascertained, niust stop her engines so far as the

circumstances admit, and navigate cautiously till the danger is over (art. 16,

old 13). This article qualifies art. 21 {The Cathay, 1899, 9 Asp. 35).

What is a " moderate speed " depends on the circumstances of each case.

{The Beta, 1884, 9 P. D. 134, wliere in a dense fog in the British Channel
it was held that a vessel must not go faster than will enable her to be

kept under command). It must be such as allows a ship to avoid

another after being seen : a speed of 9J knots an hour for a twin-screw

steamer (liner) in dense fog is not a moderate speed, although it is

proved that the engines are so built that it is impossible for the ship to

go slower and be under command, and unless she can be kept steaming
continuously at that speed her course and position will be uncertain and
her safety affected {The Campania, [1901] P. 289). Similarly 6J knots

an hour in dense fog in St. George's Channel is not a moderate speed for

a large Atlantic liner {The Oceanic, 1902, 18 T. L. E. 4, 672, 1903, W. N.

66, H. L.). Seven knots an hour for an ocean steamer in the track of

ships in a fog, 200 miles east of Sandy Hook, has been held too fast {The
Pennsylvania, 1870, 3 M. L. C. 477); so has 4 knots an hour in the

Baltic, 28 miles east of Gothland, in fog so thick that a ship could not

be seen 70 yards off {The Magna Charta, 1871, 1 Asp. 153) ; and 3

J

to 4 knots an hour in a dense fog in the sea 10 miles off Ushant {The
Dordogne, 1884, 10 P. D. 6); and 5 knots for a barque in the English
Channel {The Zadoh, 1883, 9 P. D. 114); and 6 or 7 knots in a bank
of fog in a thick fog in the Clyde {The Owl and Ariadne, ante), and
going at 8 or 9 knots into fog without whistling or reducing is too fast

{The N. Strong, [1892] P. 105); while U knots an hour off Cromer in a
fog has been held to be moderate {Tlic Ehor, 1886, 11 P. D. 25). By
moderate speed in a river or narrow channel it is meant that a ship

must be brought nearly to a standstill ; in the open sea, but in the

track of ships in fog, a ship must proceed very slowly, but not so slowly

as in a narrow river (Lord Esher, M.E., ihid. ; and see The Lord Bangor,,

[1896] P. 28, tug and tow's "moderate" speed). The addition to the

article only expresses what has been laid down in the cases, viz., that in

a fog, when one vessel hears the whistle of another approaching, unless

there are unequivocal signs that the other will go clear of her, she is

bound to stop at once {The Frankland, 1872, L. E. 4 P. C. 529 ; The
Kirhy Hall, 1881, 8 P. D. 71 ; The Ceto, 1889, 14 App. Cas. 670; The
Lancashire, [1894] App. Cas. 1), though a mere alteration of course is.

not of itself negligence under such circumstances {The Vindomora, [1891]
App. Cas. 1). Under it a ship not herself in fog, on hearing the whistle

of another steamship proceeding from a bank of fog on her bow, should

stop her engines, but there appears to be no obligation on a steamship
when in the vicinity of fog, but not in it or running into it, to go at a

moderate speed {The Bernard Hall, 1902, 71 L. J. P. 872), and a vessel

in fog, hearing forward of her beam another ship's fog-signal, must stop

her engines till she ascertains the other's position {The Eondane, 1900,

9 Asp. 906 ; and see The Koning Willem /., [1903] P. 114 ; The Britannia,

[1905] P. 98 ; The Challenge v. Due d'Aumale, [1905] P. 198 ; The Oravia,

1905, 10 Asp. 100).

The third part of the articles deal with the rules of navigation, and
states that the risk of collision can be ascertained by taking the compass
bearing of an approaching vessel, and if it does not appreciably change,
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risk is deemed to exist. Art. 17 (old 14) provides that where two
saiHng vessels are approaching each other so as to involve risk of

collision, (a) a sliip which is running free must keep out of the way of

one close hauled
;

(b) a ship close hauled on the port tack gives way to

one close hauled on the starboard tack
;

(c) where both are running free

with wind on different sides, the vessel on the port tack gives way to the

other on the starboard tack
;
(d) where both are running free with tlie

wind on the same side, the windward vessel keeps out of the way of the

leeward. A sliip hove to is close hauled (The Eleanor, 1865, 2 M. L. 0.

240; The Rosalie, 1881, 5 P. D. 245 ; The Lake St. Clair & Underwriter,

1877, 2 App. Cas. 389).

Art. 18 (old 15) provides that where two steamships are meeting end

on, or nearly end on, so as to involve risk of collision, each must go to

starboard, i.e. enough to take one ship clear of the other if the other

does not starboard (The Jesmond, 1871, L. E. 4 P. C. 1), but the article

only applies where by day eacli vessel sees the masts of the other in

line, or nearly so, with her own, and by night each vessel can see both

side lights of the other; and not where the ships will pass each other if

they keep their respective courses, and the closing in and coming more
into line of masthead and one side light does not necessarily indicate a

change of course which obliges the other ship to follow this article (The

Albis, 1895, 8 Asp. 92). This article is qualified by art. 16, and wdien

two steamships in fog are crossing each ought to stop her engines if

she hears the other's whistle forward of her beam (The Cathay, above).

This article does not apply where the ships are red to red or green to

green, or both side lights are visible anywhere but ahead, e.g. ships in

winding channels which will go clear of each other (The Velocity, 1869,

L. K. 3 P. C. 44; The Banger, 1872, L. E. 4 P. C. 519 ; The Oeeano, 1878,

3 P. D. 60; The Normandie and The PeUn, [1897] A. C. 532); or ships

rounding a headland (The Bytuell Castle, 1879, 4 P. D. 219).

Art. 19 (old 16) provides that where two steamers are crossing so as

to involve risk of collision, the one which has the other on her starboard

hand has to keep out of the way (see The Sunlight, 1904, P. 100; The
Broowfield, 1905, 94 L. T. 109). (For the difference between crossing

and overtaking ships, see arts. 24 and 10; and The Franconia, 1876,
2 P. D. 8; The Peckforton Castle, 1878, 3 P. D. 11.)

By art. 20 (old 17), where a steamer and sailing vessel are approach-
ing each other, the steamer must keep out of the way. By art. 21 (old

22), where one ship has to keep out of the way by these rules, the other
must keep her course, hut in thick lueather or other specicd circumstances,

the latter must act so as to avert collision (The Zadok, 1883, 9 P. D. 114).

A ship whose duty it is to keep her course is not obliged (as under
art. 18 of 1884) to stop and reverse when the other's action threatens
collision, but only to take such steps as will best avail to avert a
colHsion (The Boynton, 1898, 14 T. L. E. 173). A ship which has to

keep her course and speed must do so until the other cannot avoid a
collision without her assistance (The Omen, 1900, 16 T. L. E. 149). A
ship which has taken too sharp a turn across the course of another must
reverse her engines if the other gives notice that she will continue her
course without alteration (The Chittagonq & The Kostroma, 1901 A C.

597).

By art. 22, every vessel bound to keep out of the ivay of another must, if
possible, avoid crossing ahead of her.

By art. 23 (old 18), every steamer directed to give way to another on
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approaching her must, if necessary, slacken her speed, or stop to reverse.

I'or a steamship's duty in fog, see art. 16 and cases there cited: The
Beryl, 1884, 9 P. D. 137; The Ceto, 1889, 14 Ap. Gas. 670; and it has

been held that a steamer is liable which, being in fog, does not reverse

after stopping her engines on hearing a foghorn from a sailing vessel on
her port bow, if she ought to know that the other vessel is on the

starboard tack crossing her course port to starboard, and it is her duty
under arts. 20 and 22 to avoid passing ahead of her {The Merthyr, 1898,

8 Asp. 475). For a steamship's duty in clear weather, see The Khedive,

1880, 5 App. Gas. 876 ; The Memnon, 1889, 6 Asp. 488 ; The Arratoon
Apcar, 1889, 15 App. Gas. 37, where not slackening speed till the green
light of the other ship appears for the third time to a ship meaning to

pass port to port was held too late; Wilson v. Civrrie, [1894] App. Gas.

116, where the ships could have passed port to port, and one ship was
held justified in waiting to stop and reverse till she had repeated her
port helm signal; and see The Alhis, 1895, 8 Asp. 92. This article

may be overridden by art. 27 {The Benares, 1883, 9 P. D. 16).

By art. 24 (old 20), every overtaking vessel is to keep out of tlie way
of the overtaken vessel ; an overtaking vessel is one which is coming up
with another from any direction more than 2 points abaft her beam, or

such a heading that by night she could not be able to see either side

light of that vessel, and no subsequent alteration of bearing will make
her a crossing ship, or relieve her from the duty of keeping clear ; and
by day the overtaking vessel should always assume, if in doubt, that she

is overtaking and not crossing (see The Franconia, ante; The SeatoUy

1883, 9 P. D. 1 ; The Main, 1886, 11 P. D. 132 ; The Molidre [1893], P.

217). "Where the overtaken ship deviates from her course, the duty of

the overtaking ship is only to exercise reasonable care to keep out of

her way, and she is free from the absolute obligation of the article
"

(Lord Esher, The Saragossa, 1892, 7 Asp. 289 ; and see The Sandhill,

[1894] App. Gas. 646). This article thus overrides the "crossing" and
"meeting" ones—arts. 19 and 18.

By art. 25 (old 21), in narrow channels steamers must, if possible,

keep to the starboard side of the fairway. A " narrow channel " applies

to the Straits of Messina {The Rhondda, 1883, 8 App. Gas. 549) ; entrance
to Falmouth harbour {The Clydach, 1884, 5 Asp. 336) ; Gardiff drain

{The Leverington, 1886, 11 P. D. 117); Swin channel between Middle
Lightship and Middle Sands in the Thames {The Minnie, [1894] P. 336

;

The Oporto, [1897] P. 249) ;
part of Thames between central line of Sea

Eeach and Nore sand buoys {The G^istafsberg, [1905] P. 10); the Solent
{The Assaye, [1905] P. 289) ; Newport harbour {The Winstanley, 1896,

8 Asp. 154, 170); entrance to Humber {The Ashton, [1905] P. 21);
entrance to Queenstown harbour {The Glengariff, [1905] P. 106). In
winding rivers steamers going up against the tide should wait for

vessels descending round points, either by custom of navigation or

positive rule {The Talabot, 1890, 15 P. D. 194, Scheldt; The Diana and
Clieveden, [1894] App. Gas. 625, Danube; The Lihra, 1881, 6 P. D. 139,

Thames). The rule does not apply to a ship turning in a river {The
Whitliehurn, 1900, 17 T. L. E. 153; and for crossing the Tyne, see The
Skipsea, [1905] P. 32).

By art. 26, sailing vessels under loay must keep out of the way offishing
sailing craft, hut the latter must not obstruct the fairivay.

By art. 27 (old 23), in obeying the rules due regard is to be had to

all dangers of navigation and collision, and any special circumstances
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making a departure from them necessary to avoid immediate danger

{The Benares, 1883, 9 P. D. 16; The Ada, 1872, 1 Asp. 475 ; The Buck-

hurst, 1881, 6 P. D. 152, unmanageable ship; T?ie Highgate, 1890, 62

L. T. 841, sailing vessel departing from her course; The Tasmania, 1890,

15 App. Cas. 223).

Art. 28 (old 19) deals with sound signals for vessels in sight of each

other ; one short blast from a steamer means she is porting ; two, that

she is starboarding ; three, that she is going full speed astern. Where
a ship is already under a particular helm coming out of dock on sighting

another she need not indicate by whistle if she continues under that

helm {The Mourne, 1900, 9 Asp. 155
; [1901] P. 68). If a steamer when

in sight of another takes any helm action, whether this is required by

special regulation or by general good seamanship under art. 29, she

must indicate it by whistle or she will be to blame {The Uskmoor, [1902]

P. 250 ; and see The Anselni, 1906, 94 L. T. 83).

Art. 29 (old 24) provides that no vessel is under any circumstances

to neglect to use proper lights or signals, or any precaution required

by ordinary practice of seamen or special circumstances of the case.

Instances of such neglect are: bad lookout {The Germania, 1869, 3

M. L. C. 269) ; lookout obscured by smoke from the funnel {The Bona,

1873, 2 Asp. 182); no anchor watch {The Blaclda, 1876, 2 P. D. 34);

insufficient lookout and crew {Clyde N. C. v. Barclay, 1876, 1 App. Cas.

790 ; The Scotia, 1890, 6 Asp. 541) ;
giving a foul berth {The Annot Lyle,

1886, 11 P. D. 114); ship being allowed to drag {The Brinceton, 1878,

3 P. D. 90) ; bad ground tackle {The Massctchusetts, 1842, 1 Rob. W. 371)

;

not keeping clear of ship at anchor {The Batavier, 1845, 2 Rob. W. 407) ;

missing stays {The Kingston hy Sea, 1850, 3 Rob. W. 152); bringing up
in a fairway {The Aquadillana, 1889, 6 Asp. 390); getting under way
unnecessarily in bad weather {The Borussia, 1856, Swa. 94). Generally

speaking it is the duty of those in charge of a steamer steered by steam-

gear, when in a narrow river where navigation is difficult, and other

vessels are likely to be met, to have hand-gear ready in case of failure

of steam-gear, though there is no reason to apprehend it {The Turret

Court, 1900, 69 L. J. P. 117). A note on an Admiralty chart giving

directions for navigation may be proper advice for steamships, but not
necessarily for sailing ships {The P. C. Betersen, 1903, W. N. 34.)

Art. 30 (old 25) saves special rules of navigation made by a local

authority for harbour, river, or inland waters, e.g. the Thames, Mersey,
Humber, Tees, Tyne, Suez Canal (see The Clan Cumming, 94 L. T. 174),

Danube. Art. 31 (old 27) x^rescribes the distress signals to be used if

necessary.

8. Collisions in Bills of Lading and Bolides.—In both alike the peril

of collision is covered by the words " perils, accidents, and dangers of the

seas and navigation" {Buller v. Fisher, 1799, 3 Esp. 67); but in bills of

lading, where the negligence causing the collision is that of the ship

carrying the cargo, these words do not cover it {Lloyd v. General Steam
I. N. C C, 1864, 3 H. & C. 284 ; Grill v. the Same, 1866, L. R. 1 C. P. 600,

and 3 C. P. 476) ; though they do, if the negligence is that of the other

ship {Garston Co. v. Hickie, 1886, 18 Q. B. D. 17; The Xantho, 1887, 12
App. Cas. 503). The word "collision" in a bill of lading is construed
in a similar way (Lindley, L.J., Chartered Bank of India Case, 1883,

10 Q. B. D. 521); and under a bill of lading, excepting liability for
" collision, accidents, loss, or damage for any act, neglect, or default of

pilots, master, or mariners, or other servants of the company in navigat-
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ing the ship," upon a collision taking place between two ships belonging

to the same owner, it was held that the cargo owner could only recover

half his damages from the non-carrying ship, the exception protecting

the carrying ship {ibid.). In policies the question of negligence is

immaterial, as it is not the proximate cause of loss to the insured ; but
though collision is " a peril of the sea," these words will not make the
underwriters liable for payment of balance of loss for the insured ship

(which is negligent) to the other (which is also negligent) under the
Admiralty rule of dividing the loss in such case, or for the costs and
expenses incident to the collision, all these having to be provided for by
a special clause (the running-down clause) {De Vaiix v. Salvador, 1836,

4 Ad. & E. 420). For instances of " collision " expressly insured against,

see Pink v. Fleming, 1890, 25 Q. B. D. 396; The Munroe, [1893] P.

248); The North Britain, [1894] P. 77; for the collision clause in

policies and what it covers, see The Engineer, [1898] A. C. 382, and Burger
V. Indemnity Mutual M. L C, [1900] 2 Q. B. 348 (removal of wreck
expenses). A tow insured against " collision " is protected against one
between her tug and another ship, for which both she and the tug
were liable in damages {The Niohe, [1891] App. Gas. 401) ; and a tug, if

insured against collision between it and any other " vessel," can recover

for damage done by her striking against an anchor to which another
ship was riding {Margetts v. Ocean Accident Corporation, [1901] 2 K. B.

792). See Marine Insurance.
[Authorities.—See Marsden, Collisions at Sea (5th), 1904 ; Williams

and Bruce, Admiralty (3rd), 1902 ; Pritchard's Digest, Collision ; Abbott,
Shippi^ig (14th), 1901 ; Maclachlan (4th), 1892, Shipping.]

F E M S.i

Pleadings (other than Preliminary Acts {q.v.)).

1. Collision between two Steamships.

Statement of Claim.

1. The plaintiffs have suffered damage by reason of a collision

between their steam-tug George Peabody and the defendants' steamship

Holar (at the time of the collision called the Fadso), which was solely

caused by the negligent navigation of the Holar, as hereinafter appears.

2. Shortly after 2 a.m. on the 15th February, 1896, the George

Peabody, an iron paddle steam-tug, of which the plaintiffs were the

owners, belonging to the port of Blyth, of 115 tons gross and 14 tons

net register, fitted with disconnecting engines of fifty-five horse-power

nominal, and manned by a crew of four hands all told, was, whilst

attending the steamship Volturno, inward bound to Blyth in the entrance

to Blyth Harbour. The wind was westerly, a light breeze, the weather

was dark but clear, and the tide was flood of a force of about two to

three knots. The Volturno was proceeding up between the east and

1 The official forms appended to the Rules of the Supreme Court of 1883
have been decided to be inapplicable to Admiralty actions. See Williams and
Bruce, pp. 637-643.

VOL. in. 12
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west pier with the steam-tug General Gordon towing ahead, and the

George Peahody made fast astern with a short scope of hawser as a

steering tug. The Volturno with her tugs were proceeding up river

to the east of mid-channel, and were making about six knots over

the ground. The Volturno was exhibiting the regulation masthead and

side lights for a steamship under way, and each of the said tugs was

exhibiting the regulation masthead, towing, and side lights for a steam-

ship towing, and all the said lights were burning brightly, and a good

look-out was being kept on board the Volturno and her tugs.

3. In these cir-cumstances those on board the General Gordon and the

Volturno observed the masthead and red and green lights of a steamship,

which proved to be the Vadso coming down the river, from a quarter to

half a mile distant ; the steam whistles of the General Gm'don and the

Volturno were sounded the port helm signal, to which the Vadso replied

with the port helm signal, and the helms of the General Gm'don and her

tow were ported so as to pass as close as possible to the Blyth Harbour

Commissioners' dredger, which was lying on the east side of the channel,

the Gem-ge Peahody following close in the wake of the Volturno. The

Vadso, having shut in her green light, approached in a position to pass

the Volturno and her tugs all clear port side to port side, but just as she

was passing the Volturno she was observed to suddenly sheer to port as

if acting under a starboard helm, and just clearing the port quarter of

the Volturno, she came on at considerable speed and with her stem struck

the port paddle-box of the George Peahody, driving her against the dredger

and doing her considerable damage.

4. A good lookout was not being kept on board the Vadso.

5. The Vadso improperly failed to keep to the west side of mid-

channel, and improperly failed to pass the Gem^ge Peahody port side to

port side.

6. The head of the Vadso was improperly allowed to come to port.

7. The Vadso was proceeding at an excessive rate of speed in the

circumstances.

8. The Vadso improperly failed to slacken her speed or to stop or

reverse her engines or to do so in due time.

9. The Vadso improperly failed to comply with articles 8 and 10 of

the Blyth Harbour Commission By-laws, 1889, and articles 23, 25, and
29 of the Regulations for Preventing Collisions at Sea.

10. The said collision was occasioned or contributed to by the

negligent navigation of the Vadso.

The plaintiffs claim

—

1. Judgment against the defendants and their bail for the

damages occasioned by reason of the said collision and
costs.

2. A reference to the registrar, assisted by merchants, to assess

the amount of the said damages.

Delivered the 6th day of June 1900, by
, agents for

,

of Blyth, Northumberland, solicitors for the plaintiffs.
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Defence.

\. The defendants deny that the collision in the statement of claim

mentioned was occasioned or contributed to by the negligent navigation

of the Holar (called at the time of the collision the Fadso), and say that

the collision was caused by the negligent navigation of the George

Peahody by the plaintiffs or their servants and of the Volturno and the

General Gordon, as hereinafter appears, and save as hereinafter admitted,

the defendants deny all the allegations contained in the statement of

claim.

2. Shortly before 1.20 a.m. on the 15th of February 1896, the

Vadso, a Norwegian steamship of tons register, manned by a

crew of hands all told, and in charge of a duly licensed Blyth

pilot, while on a voyage from Blyth to Bandholm, Denmark, with a

cargo of coals, was about three cables' lengths inside the Blyth pier-

head. The weather was fine and clear, there was a light north-north-

east breeze, and the tide was half-flood, running three to four knots.

The Vadso was proceeding down, keeping on the west side of the

channel, and making about two knots over the ground, with engines

at dead slow. Her regulation lights were duly exhibited and burning

brightly, and a good lookout was being kept on board her.

3. In these circumstances those on board the Vadso observed outside

the harbour, between half and three-quarters of a mile off and bearing

a little on the port bow of the Vadso, the two white lights of a tug,

which was the General Gordon, the head tug towing the Volturno, and

then the red lights of these vessels and the tug the George Peabody were

also noticed astern of the Volturno. A Blyth Harbour Commissioners'

dredger was lying moored in the river a short distance inside the pier-

heads, whereby the channel available for navigation, which was to the

west of her, was made narrow and difficult for meeting vessels to pass

each other where she was lying. The whistle of the Vadso was accord-

ingly blown single long blasts at about minute intervals as a warning to

the Volturno and her tugs to keep outside the piers or below the dredger

until the Vadso had passed out or passed the dredger, and the Vadso was

kept as far on the west side of the channel as possible. Whistles in

reply were heard from the Volturno. The Volturno and her tugs, how-

ever, entered between the piers and met the Vadso about where the

dredger was lying. The head tug and the Volturno under a port-helm

passed just clear between the dredger and the Vadso. The Gemge

Peabody, however, which was fast by a hawser to the stern of the

Volturno, apparently failing to port her helm in proper time, swung
athwart the channel to the westward, causing danger of collision with

the Vadso, and instead of slipping the hawser and backing clear of

the Vadso, brought the fore part of her port-paddle casing against the

port bow of the Vadso, the Vadso being at the time on the west side of

the channel as far over as she could safely be, heading straight down
the river.

4. A good lookout was not kept on board the Volturno, the General

•Gordon, or the George Peabody.

5. The Volturno and her tugs entered Blyth Harbour at an improper
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time with regard to the position of the dredger and the course and

position of the Vadso.

6. The Volturno and her tugs improperly attempted to pass the

Vadso at time and place and in a manner improper in the circumstances.

7. The Volturno and her tugs improperly neglected to slacken speed

or stop or reduce their engines in due time or at all.

8. The Geoi-ge Peahody improperly failed to keep to the east of mid-

channel, the side of mid-channel which lay on her starboard side.

9. The George Peahody improperly failed to slip her towing hawser

or to take any proper or sufficient measures for keeping clear of the

Vadso.

10. The George Peahody improperly failed to obey articles 7 and 8 of

the Blyth Harbour Commission By-laws and articles 18 and 25 of the

Regulations for Preventing Collisions at Sea, and the Volturno and her

tugs improperly failed to obey articles 23 and 29 of the said Regulations.

11. The defendants further say that so far as the said collision was

caused or contributed to by any negligent navigation of the Vadso

(which they deny as aforesaid), it was so occasioned solely by the fault

or neglect of the pilot, who being a duly licensed pilot for the district

was by compulsion of law in charge of the Vadso.

Delivered this 26th day of June 1900 by
,

Great St.

Helens, in the City of London, defendants' solicitors.

Reply.

The plaintiffs join issue with the defendants on the defence save in

so far as the same contains admissions.

Delivered the 7th day of July 1900 by , agents for ,

of Blyth, solicitors for the plaintiffs.

2. Collision between two Sailing Vessels.

Statement of Claim.

1. The Ancyra is a barque of 2198 tons register owned by the

plaintiffs, and at the time of the said collision was on a voyage from

Portland, Oregon, to Queenstown for orders, with a cargo of 3580 tons

of wheat, manned by a crew of twenty-six hands all told.

2. Shortly before 1.45 a.m., on January 29, 1900, the Ancyra was
in about lat. 30° 40' N., long. 129° 17' W., and was proceeding close-

hauled on the port tack heading S.W. | S. Southerly magnetic at a

speed of about 5J to 6 knots. The wind was S.E. J S. magnetic, a

moderate breeze, the weather was clear, the Ancyra had her regulation

lights duly exhibiting and burning brightly, and a good lookout was
being kept on board her.

3. In these circumstances those on board the Ancyra saw about

1 J miles distant and about
1 J points on the starboard bow the red light

of the Heathfield. As soon as the position of the Heathfield had been

carefully ascertained, the helm of the Ancyra was hard-a-ported, the
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after staysail and spanker halyards and the lee cross-jack braces let

go, and orders given to stand by the weather cross-jack braces. By
these means the red light of the Heatlifield was brought well clear on the

port bow, and the order as to the weather braces was countermanded,

when suddenly the Heathfield opened her green light and shut in her

red, and though loudly hailed to put her helm down, she came on

and with her jibboom struck the jigger rigging and spanker boom of the

Ancyra, and then ran into the port quarter of the Ancyra, doing her

great damage.

4. A good lookout was not kept on the Heathfield.

5. The Heathfield neglected to keep her course and speed.

6. The Heathfield negligently put her helm up.

7. The Heathfield neglected to put her helm down, or to do so in

time.

8. Those on board the Heathfield neglected to comply with articles

21 and 29 of the Collision Eegulations.

9. The said collision and the damages consequent thereon were

solely caused by the negligent and improper navigation of the Heathfield

by the defendants or their servants, and were in no way caused or

contributed to by any fault or default of the Ancyra.

The plaintififs claim

—

L Judgment against the defendants and their bail for their

damages sustained by the plaintiffs by reason of the said

collision, and costs.

2. A reference to the registrar, assisted by merchants, to assess

the amount of the damage.

Delivered the ,19 , by agents for
,
plaintiffs'

solicitors.

Defence and Counter Claim.

1. The defendants deny that the collision and damage in the state-

ment of claim mentioned were caused or contributed to by the negligent

or improper navigation of the Heathfield by the defendants or their

servants as therein alleged, and they say that the said collision was solely

caused by the negligent navigation of the Ancyra by the plaintiffs or

their servants, as hereinafter appears.

2. Shortly before L50 A.M. on Monday, the 29th of January 1900,

the barque Heathfield, belonging to Port Glasgow, of 1534 tons net and

1620 tons gross register, manned by a crew of twenty-two hands all

told, was in the North Pacific in about latitude 37° N., and longitude

129° 30' W., in the course of a voyage from Newcastle, New South

Wales, to San Francisco, with a cargo of coal. The wind was about

S.E., a moderate breeze, the weather was fine and clear, and there was

no perceptible current. The Heathfield, under all plain sail except the

topgallant stay-sails, sailing by the wind close-hauled on the starboard

tack and heading about E.N.E., was making about 5 knots an hour.

Her regulation side lights were duly exhibited and burning brightly, and

a good lookout was being kept on board of her.
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3. In these circumstances those on board the Heathfield observed at

the distance of about two miles and bearing about a point on the port

bow the green light of a sailing ship, which subsequently proved to be

the four-masted barque Ancyra. The Heathfield was kept on her course

close-hauled by the wind, and the green light of the Ancyra gradually

drew across the bow of the Heathfield^ but when it was about half a

point on the starboard bow of the Heathfield the Ancyra, which was now
only a short distance off, suddenly opened her red light and shut in the

green and caused danger of collision. The helm of the Heathfield was

immediately put hard down, but the Ancyra came on at considerable

speed, and with her port quarter struck the horn and stem of the

Heathfieldy doing her considerable damage.

4. A good lookout was not kept on board the Ancyra.

5. The Ancyra improperly failed to keep clear of the Heathfield.

6. The Ancyra improperly attempted to cross ahead of the Heathfield.

7. The Ancyra improperly and at an improper time ported her

helm.

8. Those on board the Ancyra improperly failed to comply with

articles 17, 22, 27, and 29 of the Regulations for Preventing Collisions

at Sea.

9. Save as aforesaid, the defendants deny all and each of the

allegations in the statement of claim contained.

Counter Claim.

10. And by way of counter claim the defendants repeat the allegations

contained in their defence and say that they have suffered damage by
reason of the said collision, which was solely caused as aforesaid by
the negligent navigation of the Ancyra by the plaintiffs or their

servants.

The defendants counter claim

—

1. Judgment against the plaintiffs and their bail for the damage
sustained by reason of the said collision, and costs.

2. A reference to the registrar, assisted by merchants, to assess

the amount of the said damage.

Delivered this 23rd day of October 1900, by
, defendants'

solicitors.

3. Collision between a Steamship and a Sailing Vessel
DURING Fog.

Statement of Claim.

1. Before and at the time of the collision hereinafter mentioned the

Port Victm^ a screw steamship of 1828 tons net register, belonging to

the port of London and owned by the plaintiffs, was on a voyage from
Calcutta to Hull, laden with a cargo of linseed and castor oil, and was
manned by a crew of forty-one hands all told.

2. Shortly before 4.30 a.m. on the 19th October 1886, the Part

Vict&r was in the English Channel between Dungeness and the Sovereign

Light Ship. The weather was a thick fog, the wind was variable from
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the northward and fresh, and the tide was flood of a force of about two

knots an hour. The engines of the Port Vidoi\ which had previously

been proceeding dead slow, had been stopped for some minutes, and she

was lying with her engines stopped and heading N.E. \ E. and forging

ahead at a speed of about one to one and a half knots an hour. Her

regulation lights were duly exhibited and burning brightly, and her

steam-whistle was being duly sounded in accordance with the regulations

for a steamship under way in foggy weather, and a good lookout was

being kept on board her.

3. In these circumstances those on board the Port Victor observed

the red light of the Anne Jorgiani IL, about four points on the starboard

bow and at the distance of between one and two ships' lengths, and very

shortly the hull and sails and green light of the Anne Joi'giani IL were

also seen. The Anne Jorgiani II. was heading for the Port Vidoi' and

coming on at a great speed under all plain sail, and causing danger of

collision with the Paii Victor. The whistle of the Port Victor was

immediately sounded . . . S her helm put hard-a-starboard and her

engines put full speed ahead as the only chance of avoiding a collision,

but the Anne Jorgiani II. came on with great speed, and with her stem

and starboard bow struck the Port Victor on her starboard side between

the main and mizzen masts, doing her great damage.

4. A good lookout was not being kept on board the Anne Jorgiani II

5. The Anne Jorgiani II. before and at the time of the said collision

was not going at a moderate speed and was proceeding at a speed which

under the circumstances was excessive and improper, and those on board

her improperly neglected to comply with article 2 of the Kegula-

tions for Preventing Collisions at Sea, and neglected in due time to

shorten sail or to take other steps in that behalf.

6. The Anne Jorgiani II, was not provided with an efficient foghorn

to be sounded by a bellows or other mechanical means, or any efficient

foghorn.

7. Those on board the Anne Jorgiani II. were not duly sounding

a foghorn such as required by article ^ of the Kegulations for

Preventing Collisions at Sea, or any foghorn in accordance with the

said article.

8. Those on board the Anne Jorgiani II. neglected to take steps

to avoid the collision. The plaintiff's have suff'ered damage from the

said collision, and the said collision and the damages consequent thereon

were wholly caused by the improper and negligent navigation of the

Anne Jorgiani II. by the defendants or their servants, and were in no

way caused or contributed by any fault or default of the Po\i Victor or

those on board her.

The plaintiffs claim

—

1. Judgment against the defendants and their bail for the damages

sustained by the plaintiff's by reason of the said collision,

and costs.

1 See now article 28 of the Regulations of 1896, requiring a sound signal of

two short blasts as a starboard helm signal.

2 Now article 16 of the Regulations of 1896.
3 Now article 16 of the Regulations of 1896.
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2. A reference to the registrar and merchants to assess the amount

of the damage.

Delivered this 16th day of November 1886, by
,
plaintiffs'

solicitors.

4. Collision between a Ship and a Pier.

Statement in an Action of Damage brought by the Owners of the Pier.

1. The plaintiffs, who are a company incorporated by Act of Parlia-

ment, were at the time of the collision hereinafter stated, possessed of

a certain basin and works at Limehouse, in the county of Middlesex,

including a certain jetty or pier extending into the river Thames.

2. Between twelve o'clock at noon and one o'clock in the afternoon

on the 4th day of October 1879, the barque or vessel Sinquasi proceeded

against in this action, which was going up the river Thames in tow of

a steam-tug, ran against and struck the said jetty or pier, and did it

considerable damage, and thereby occasioned great expense and loss to

the plaintiffs.

3. The said collision and damage were occasioned by the negligence

of the defendants, the owners of the Sinquasi, or by the negligence and

improper navigation of the Sinquasi and her tug, or one of them, and by

the neglect of those on board the Sinquasi and her tug, or one of them,

to take proper measures for keeping the Sinquasi from running against

and damaging the said jetty or pier.

The plaintiffs claim

—

1. Judgment against the defendants and their bail for the damage

proceeded for, with costs.

2. A reference to the registrar, assisted by merchants, to ascertain

and report the amount of such damage.

Defence to the Above.

1. About 12.30 P.M. on the 4th day of October 1879, the barque or

vessel Sinquasi, of 421 tons register, manned by a crew of thirteen hands

all told, laden with a general cargo, and having on board two passengers,

whilst on a voyage from Natal to London, was proceeding up Limehouse

Reach, in the river Thames, in tow of the steam-tug Warrior, and in

charge of a duly licensed Trinity pilot, whose employment at the time

and place was compulsory by law.

2. The weather at such time was fine and clear, the wind about

N.W., a light air, the tide was first quarter flood and of the force of

about two knots an hour, and the Sinquasi, with all her sails stowed

and the jibboom rigged in, was proceeding up Limehouse Reach, in

tow of the said tug, and a good lookout was being kept from on board

of her.

3. Under these circumstances, whilst the Sinquasi and her tug were

manoeuvring to clear some craft which were in the river nearly opposite

the Regent's Canal Pier, the Sinquasi came into collision with the said

pier-head and did some damage.

I
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4. The said collision and the damages consequent thereon were

caused solely and exclusivly by some neglect or default on the part of

the said pilot who was in charge of the Sinquasi and her tug at the time

of the the said collision, and not otherwise.

5. Save as herein expressly admitted, the defendants deny the truth

of the allegations in the statement of claim.

5. Allegation that the Collision was the Result of inevitable

Accident.^

The said collision was not occasioned by the neglect or default of

any person or persons on board the John Bellamy, but was, so far as

those on board the John Bellamy were concerned, the result of inevitable

accident.

6. Allegation that the Collision was attributable to the

Neglect or Default of a Dockmaster.

If the collision was caused or contributed to by the fact of the

Righorgs Minde being moved up through the dock at the time and place

when and where she was so moved (which the defendants deny), the

said collision is not attributable to the servants of the defendants, but

to the dockmaster, whose orders and directions those on board the

Righorgs Minde were obeying and were bound to obey.

\

Collusion.—See Divorce; Fraud.

Colombia.—A Republic which became independent of Spain in

1819, and until 1830 was of vast extent, embracing what now form

the Republics of Ecuador and Venezuela {q.v.). Under the present

constitution, which was promulgated August 5, 1886 (Hertslet's State

Papers, vol. 77, p. 836), the sovereignty of the old States was abolished,

and they became simple departments, but with local fiscal control. The
Government consists of a President (chosen by electoral colleges), a

Senate nominated by the departments (three senators for each), and a

House of Representatives elected by universal suffrage. The depart-

ment of Panama {q.v.) became a separate Republic December 4, 1903.

Extradition with Colombia is regulated by treaty of October 27, 1888,

and reciprocal arrangements have been entered into with Great Britain

as to the apprehension of deserters from merchant ships (St. R. &
O., Rev., 1904, vol. v. "Fugitive Criminal," p. 57; vol. viii. "Merchant
Shipping," p. 75).

Colonial Churches.—See Church of England.

Colonial Courts, Governors, Legislatures,
Office.—See Colony.

Colonial Forces.—The military colonial forces are of two

classes : (1) the forces raised in a colony {q.v.) by the Colonial Govern-

ment itself, and known as the local forces, including militia, volunteers,

1 See also The Buckhurst, 6 P. D. 152.
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and armed constabulary
; (2) the forces raised by direct orders of the

Crown, and forming part of the regular forces, whose pay and mainten-

ance are annually provided by the Imperial Parliament. All of the

latter class have since 1870 been withdrawn from the self-governing

colonies, and those in the colonies directly governed by the Crown are

either detachments of the British army, sent as garrisons, or local

companies, such as the West Indian Kegiments, the Eoyal Malta
Artillery, etc.

When Imperial troops are in a colony, the officer in command, and
not the governor, unless specially invested therewith, has the military

charge, although the governor bears the title of captain-general or

commander-in-chief; and if the colony is invaded, or assailed by a

foreign enemy, the officer in command assumes the entire military

authority over all classes of the troops.

By virtue of his commission from the Crown, the governor is usually

the commander-in-chief of all local forces raised within the colony. In

the Acts of the various colonies raising these forces provision is made for

their government and discipline ; and the Canadian militia are also by
local Act made subject to the King's Kegulations and Orders for the Army,
and to all other Imperial laws applicable to His Majesty's troops in

Canada which are not inconsistent with the statute (Canada Militia and
Defence Act, 1883, 46 Vict. c. 11 ; Eev. Stats. Can. c. 41.)

These local forces are only subject to the Army Act when serving with

part of His Majesty's regular forces, and then only so far as the colonial

law has not provided for their government and discipline, and subject to

the exceptions specified in the general orders of the general officer com-
manding His Majesty's forces with which such force is serving (sec. 177,

Army Act, 1881, 44 & 45 Vict. c. 58.) And by sees. 175 (3) and 176 (3)

such persons as may be serving in any troops or portion of troops raised

in forces of the above-mentioned second class are subjected to the Army
Act when serving under the command of an officer of the regular forces.

The naval forces of the colonies, apart from the Imperial navy, have
been put on a different footing since 1865, when an Act of the Imperial

Parliament was passed—the Colonial Naval Defence Act, 1865, 28 & 29
Vict. c. 14—to enable the colonial legislatures to provide at their own
cost, vessels of war, weapons, seamen, and volunteers for their own
defence, and to raise a volunteer force to form part of the Eoyal Naval
Eeserve established by the Eoyal Naval Eeserve Act of 1859, 22 & 23
Vict. c. 40.

By the Imperial Defence Act, 1888, 51&52 Vict. c. 32, an agreement
made with the Australasian colonies was ratified, by which the Imperial
and Colonial Governments in conjunction, and in a certain proportion of

payment by each of the expenses, were to maintain, equip and man a
naval force to be employed in Australian waters, and provide defence for

certain ports and coaling stations ; the ships to be under the sole control

and orders of the naval commander-in-chief on the Australasian station,

but to be retained within the limits of that station, and only otherwise
employed by consent of the Colonial Governments.

See Todd, Parliamentary Government in the Colonies, ch. xii. [Jenkyns,
British Rule and Jurisdiction heyond the Seas, pp. 17-22], and articles

Akmy; Commission.

Colonial Lighthouses.—The Merchant Shipping Act,

1894, 57 & 58 Vict. c. 60, repealed the earlier enactment relating to
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this subject (18 & 19 Vict. c. 91) by its 22nd schedule, and substituted

the following provisions therefor.

Dues for Colonial LigJdhouses.—Where any lighthouse, buoy or

beacon has been placed on or near the coasts of any British possession

{q.v.) by the consent of the legislature of that possession, His Majesty

may, by Order in Council, fix, increase, diminish or repeal the " colonial

light dues " payable by the owner or master of every ship passing the

same, and deriving benefit therefrom (s. 670, subs. (1)), provided that

the legislature of such possession has, by address to the Crown, or by
act or ordinance, signified its opinion that the dues ought to be levied

{ihicl. subs. (2)).

CollecfAon and Recovery of Dues.—The collection and recovery of

colonial light dues are regulated, so far as the United Kingdom is

concerned, by sees. 649-651 of the Merchant Shipping Act, 1894 (s. 671,

subs. (1)). In each British possession such dues are to be collected by
such persons as the governor may appoint in accordance with the said

provisions, or in such other manner as the legislature of the possession

may direct {ibid. subs. (2)).

Application of Dues.—Colonial light dues levied under the Act are

to be paid over to the Paymaster-General {q.v.), at such time and in

such manner as the Board of Trade direct (s. 672), and after deducting

the expenses of collection are to be applied in payment of the expenses

incurred in maintaining the lighthouse, buoy or beacon in respect of

which they are levied, and to no other purpose (s. 673).

Advances for Construction and Eepair of Lighthouses.—The Board of

Trade may raise such sums as are necessary for those purposes (s. 674,

subs. (1)). Sums so raised may be advanced by the Treasury out of

moneys provided by Parliament, or by the Public Works Loan Commis-
sioners, or by any other persons on the terms contained in sees. 661-663

(s. 674, subs. (2)).

Accounts.—Accounts of all expenditure under these sections are to

be kept as the Board of Trade direct, and laid annually before Parlia-

ment, and audited as may be directed by Order in Council (s. 675).

[See ^cvwtion, Merchant Shipping Act, 1894; Temperley, Merchant

Shipping Act, 1895.]

Colonial Marriages.—See Marriages.

Colonial Prisoner.—1. Owing to the vast extent of the

British Empire, and the smallness of some of its possessions, and the

convenience of permitting the collection in one place of prisoners from

more than one colony, the Colonial Prisoners Eemoval Act, 1869, 32 &
33 Vict. c. 10, was passed, under which, subject to sanction by Order in

Council, colonies may agree for the transfer of prisoners under sentence

from one colony to another. The orders in force sanctioning such agree-

ments made prior to 1904 are published in Statutory Eules and Orders,

Eevised, [1904, vol. ii. "Colonial Prisoner," pp. 1 et seq.'].

The Act is also applicable, and has been in some cases applied, to

places which, though not British possessions, are under British jurisdic-

tion, as exercised by treaty or otherwise (St. E. & 0., Eev., 1904, vol. v.

"Foreign Jurisdiction," 1, 4, 6, 8, 9, 10, 11).

2. Under the Fugitive Offenders Act, 1881, 44 & 45 Vict. c. 69, ss.

25, 28, and the orders made thereunder as to colonies and places under
the Foreign Jurisdiction Acts, provision is made for the conveyance and
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legal custody of fugitives from British justice in colonies and possessions

and places to which British jurisdiction extends, in transit from the

place to which they have fled to the place where they are to be tried or

undergo sentence. The orders on this subject are collected under the

titles " Foreign Jurisdiction " and " Fugitive Offender " in vol. v. of the

Statutory Eules and Orders, Revised, 1904, and in the annual volumes

of Statutory Rules and Orders.

3. The Colonial Prisoners Removal Act, 1884, 47 & 48 Vict. c. 31,

empowers the removal of a prisoner under sentence of imprisonment for

any offence to another British possession, or to the United Kingdom, in

the following cases :

—

(a) Where the life of the prisoner is likely to be endangered or his

health permanently injured in the possession where he is

imprisoned.

(h) Where the prisoner belonged, at the time of his offence, to the

navy or army.

(c) Where his offence was wholly or partly committed beyond the

limits of the possession in which he is imprisoned.

(d) Where there is no proper prison in which to undergo his sen-

tence, or his safer custody or the more efficient carrying out

of his sentence renders removal expedient.

(e) The Act also applies to criminal lunatics (s. 10), where the law of

the possession makes the prisoner one of a class subject to

removal under the Act (s. 2). See Asylums, ante, vol. i. p. 611.

The prisoner, unless in the army or navy, if removed, may be returned,

by order of the Secretary of State or the Government of the possession to

which he was removed, and if required by the same authorities, shall be
returned for discharge at the end of his sentence. On discharge in the

place of removal, the defender is entitled to reconveyance free of charge
to the place from which he was removed (s. 3). Provision is made for

warrants and the cost of removal, dealing with the removed prisoner

and the case of escape, and for proof of acts or concurrence of Colonial

Governments (ss. 5-9, 11). The colonies may legislate for the purpose of

carrying the Act into effect (s. 12), and regulations may be made by
Order in Council as to the removal of prisoners and criminal lunatics

(ss. 4, 13). Those now in force were made in 1889 (St. R. & 0., Rev.,

1904, vol. ii. "Colonial Prisoner").

The procedure on removal is not well known, and difficulties have
arisen in executing in England a sentence on a prisoner so removed
(see 32 L. Jo. 146).

Colonial Tribunal
Colonial Tribunals.

See Evidence for Foreign and

Colony,
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1. Meaning of "Colony."

Old Meaning of the Term.—The word " colony," as popularly used,
denotes a body of persons who form a settlement at a distance from the
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country to which they belong. According to Greek ideas, the colony
was an independent State, connected with the mother city chiefly by
religious tie. The Eoman colonia was a body of citizens under arms,
stationed in one of the towns or strongholds of the empire, and possessing

institutions modelled on those of Eome. In English law the title colony
was formerly restricted to territories on which it had been formally
conferred, whilst the other communities formed by subjects of the Crown
beyond seas were described as plantations, islands, territories, settle-

ments, dominions, forts and factories (see Luhhock v. Potts, 1806, 7 East,

449, where it was held that Gibraltar was merely a fortress, and not a
plantation within the meaning of the Navigation Acts).

Present Meaning of the Term.—These distinctions have, so far as

nomenclature is concerned, been abolished, and the term " colony," in

Acts of Parliament passed since 1889, includes every British possession

except the Channel Islands, the Isle of Man, and British India (Inter-

pretation Act, 1889, 52 & 53 Vict. c. 63, s. 18). In other words, it

embraces every part of "the King's Dominions," except the United
Kingdom and the possessions so excepted.

But it embraces nothing more. Thus Cyprus, which has been ceded
by the Porte to England, subject to contingent restoration, is not techni-

cally a British possession, though for certain purposes {e.g. the Army
Act, 44 & 45 Vict. c. 58, s. 190 (23)) it is a colony. Nor is a pro-
tectorate {e.g. the East Africa Protectorate), which in organisation is

indistinguishable from a Crown colony, such a possession.

11. "Settled" and "Conquered" Colonies.

Tivo Classes of Colonies, viz., {A) Settled and (B) Conquered Colonies.—
The distinction between (A) colonies acquired by settlement and (B)
those acquired by conquest (q.v.) or cession (q.v.), was explained, in the
year 1722, in certain resolutions of the Privy Council, reported 2 P.

Wms. 75, and has subsequently been applied by Courts of law in many
cases.

The criterion is whether, at the time of acquisition of the territory,

there did or did not exist therein " a civilised society with civil institu-

tions or laws; whether, in fact, there existed anything which could
be called a lex loci " (Jenkyns's British Pule and Ju7^isdiction Beyond
the Seas, Clarendon Press, 1902, p. 5). If such institutions exist, the
colony falls into the (B) class ; if they are absent it falls into the (A)
class. This distinction is important, because on it depends the law of

the colony. Until the rule was altered by statute (as stated below) the
legislative power also depended on this same distinction.

Settled Colonies.—Into an uninhabited or other colony of the (A) type
" an Englishman carries with him English law and liberties, so far as they
are applicable to the situation, having regard to all the circumstances

"

(Jenkyns, supra).

Thus, for example, land is held under the Crown, subject to the
ordinary incidents of freehold tenure, including escheat to the Crown on
failure of heirs (A.-G.for Ontario v. Mercer, 1883, 8 App. Cas. 767); but
statutes designed to meet the special difficulties of an old country (e.g.

the statutes restraining gifts of land for charitable purposes) will not be
held to apply to a new settlement (Mayor of Lyons v. Bast India Co.,

1836, 1 Moo. P. C. 272 ; Canterbury Corporaton v. Wyhurn, [1895] A. C.

89). And the settlers do not carry with them from the mother country
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the ecclesiastical law of England, for no such law is required where there

is no established church (In re Bishop of Natal, 3 Moo. Privy Council

Cas. (N. S.) pp. 115, 152). Nor ought native customs to be wholly dis-

regarded ; the Indians in Upper Canada, for instance, are permitted to

live under their own tribal authorities ; but the Indian law is personal

or tribal in its character; the territorial law of Upper Canada is

English.

And in a colony of the (A) or settled type, no legislature could

formerly be established by the Crown except one comprising a repre-

sentative body, with powers of taxation, and there was no power of

Prerogative legislation ; i.e. new laws could only be made by the people's

representatives, and not by the Crown by Order in Council, or other-

wise.

But this last rule has been altered by a series of statutes, called

for by the unsuitability of representative institutions to settlements

of either small area, or having a large subject population. The first

of these (6 & 7 Vict. c. 13) was confined to the coast of Africa and
the Falkland Islands; it was extended in 1860 (23 & 24 Vict. c. 121),

and in 1887 both Acts were repealed and their principle embodied in

the British Settlements Act of that year (50 & 51 Vict. c. 54). This

Act extends to every " Class A " colony not within the jurisdiction of a

legislature constituted otherwise than under those Acts. Under it there

is power to legislate by Order in Council, and that power may be dele-

gated by Letters-Patent or Instructions under Sign-Manual.

Conquered or Ceded Colonies.—In conquered or ceded {i.e. " Class B ")

colonies different rules prevail. When a colony is acquired, by conquest

or cession, from a civilised Power, the fact of conquest places it, for the

time being, at the disposal of the Crown ; the King in Council may make
provision for its government, subject always to his own authority in

Parliament (Campbell v. Rail, 1774, 20 St. Tri. 304), and may impose

what laws he pleases. " But until the conqueror gives them new laws

they are to be governed by their own laws, unless where those laws are

contrary to the laws of God or totally silent " (2 P. Wnis. 75). If the

laws of the State from which the colony is taken are not yet fully

established, English law may be introduced ; in Jamaica, for example,

which is a conquered colony, the law is English in its origin. Where
the inhabitants are in the enjoyment of rights guaranteed by a civilised

system of law, it is considered just and pohtic to leave their local

institutions undisturbed, and provisions for this purpose are usually

inserted in the treaty of cession. Thus the old French law was retained

in Lower Canada, the Code Napoleon (q.v.) in Mauritius, the Ptoman-

Dutch law in Ceylon, British Guiana, and Cape Colony, and the Koman-
Spanish law in Trinidad. In all these cases it may be observed that the

local law has been greatly modified by British influences. The penal

codes of our conquered colonies have been remodelled on English lines

;

their mercantile legislation is more or less closely adapted to modern
Acts of Parliament. It is also important to notice that the duties of

executive officers in a British colony, and the relations between Courts

of justice and the executive, are usually defined and interpreted with
reference to the principles of the English Constitution. In the case of

Sir T. Pidon, 1804-12, 30 St. Tri. 225, the Eoman-Spanish law of

Trinidad was cited to prove that the governor of that island might
authorise the application of torture to a recalcitrant witness; but it

was argued with much force on the other side that no foreign law
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could justify an act so inconsistent with British usages. In Hill v.

Bigge, 1841, 3 Moo. P. C. 465, the old law of Trinidad was again relied

on to prove that the governor could not be sued in the colony in respect

of a private debt ; but Lord Brougham, in delivering the opinion of the

Judicial Committee, did not think it necessary to deal with this part of

the art^ument.

III. Colonial Governors.

Earlier Poiver of Appointment.—There were formerly chartered and
proprietary colonies, in which the company or the individuals admin-

istering the country had power to appoint the governor; but the

charters and patents which conferred this power are not now in force

in any colony.

Since the revocation (see 62 & 63 Vict. c. 43) of the charter of the

Eoyal Niger Company there have been only two chartered companies,

viz., the " South Africa " and the " North Borneo," their respective

spheres being Ehodesia {q.v.) and British North Borneo {q.^.). The
governor of the latter, and the administrators of the former, territories

are nominated by the respective companies, but their appointment
is subject to the approval of the Secretary of State or the High
Commissioner for South Africa—who can remove the governor or

administrators from office. With these two companies is to be classed

the Eajah of Sarawak, who, though a British subject, exercises internal

sovereignty independently of the Crown. (See North Borneo.)

Present System and Mode of App)ointment.—In each colony executive

powers are now intrusted to an officer appointed by and representing

the Crown. The same rule applies, except in the cases mentioned in

the preceding section, to British protectorates. In the case of the two
great federations—the Dominion and the Commonwealth—the Crown's
representative is styled "Governor-General." In most of the other

colonies he is called governor ; there is also a governor (appointed by
the Crown) for each of the states of the Commonwealth. For the

Commonwealth territory of Papua there is a lieutenant-governor

nominated by the Governor-General. The lieutenant-governors for

each of the provinces of the Dominion and the commissioners for

the territories of the Dominion are appointed by the Governor-
General. For the Presidency of St. Christopher and Nevis (within the

governorship of the Leeward Islands) there is an administrator. For
the Windward Islands, which comprise three colonies with separate

legislatures, there is but one governor, but in each colony there is a

resident administrator who is subordinate to the governor.

"The High Commissioner in and for South Africa" (as to whose
office, see Cape of Good Hope) is also Governor of Basutoland, and con-

trols the administration of the Bechuanaland, North-Eastern Ehodesia,

North-Western Ehodesia, Southern Ehodesia, and Swaziland Protec-

torates. For the Bechuanaland and Swaziland Protectorates, as also for

those of British Central Africa, Somaliland, Uganda, and Wei-hai-Wei,
there is a commissioner. For Northern Nigeria there is a high com-
missioner. For British East Africa alone among the Protectorates there

is a governor. The northern territories of the Gold Coast are administered
by the governor of that colony, who also administers Ashanti (which is

part of His Majesty's dominions)—in both cases through a commissioner.
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The Hinterlands of the Gambia, Sierra Leone, and Southern Nigeria are

administered under ordinances of the respective colonies.

Every governor holds oftice " during pleasure," the usual term being

six years. Till 1875 the practice was to appoint, and commission, each

governor by Letters-Patent under the Great Seal. The modern practice

is to create the office of governor by Letters-Patent (which are printed in

the volumes of Statutory Eules and Orders—see the article in this work
relating to each possession), and to make the personal appointment and
to give the " Instructions," i.e. the rules for his guidance under the Ptoyal

Sign-Manual. These last are from time to time supplemented by circulars

of the Secretary of State ; the " Colonial Kegulations " (hereafter cited as

C. 0. E.), which embody certain of these and other matters, are published

in the annual Colonial Office List.

Powers and Privileges.— Even though, as in some colonies, the

governor is styled "Commander-in-Chief," he exercises as such no
military command over the British regular forces (C. 0. E. ch. ii. s. 2).

Military command over colonial forces depends on the legislation of the

colony (see Army Act, 1881, s. 177). The Crown is the sole fountain

of honour within the Empire. Therefore "a colonial governor has

no power to confer a dignity or honour except by express warrant

"

(Jenkyns, p. 100) under the Eoyal Sign-Manual.

The prerogative of pardon conferred on governors by the letters-

patent, etc., appointing them, extends to the remission of a sentence

of a purely punitive character for contempt of Court {In re Bahama
Islands, [1893] A. C. 38).

It is now well settled that a colonial governor may be sued in

the Courts of his colony {Hill v. Bigge, supra). He may be sued in

respect of acts done in his official capacity, but in this case the plaintiff

must show that the acts complained of were illegal ; if the governor was
acting within his commission, he may plead "lawful authority" {Phillips

V. Eyre, 1869, L. E. 4 Q. B. 225, and 6 Q. B. 1 ; Musgravev. Pulido, 1879,

5 App. Cas. 102).

Ministry or Executive Council.—In nearly all the colonies (Gibraltar

and Basutoland are exceptions) the governor is aided by the advice of

executive ministers whom, whether the colony has representative insti-

tions or not, are in the same legal position, i.e. they are appointed by the

governor and hold office during his pleasure. But constitutionally the

difference between the position in a self-governing and a Crown colony

is immense, for in the former case " the ministers can only hold office if

they retain the confidence of the representative legislative body, while
in the other colonies the ministers are independent of the legislative

body, even though it may be a representative assembly " (Jenkyns, p. 92).

Where there is not responsible government, even though the whole
legislative assembly be elected on the most democratic franchise, the
governor is (subject to the Colonial Office), an autocrat, i.e. he governs
and does not merely reign, and the ministers form an executive council.

Where there is responsible government, the governor is a constitu-

tional sovereign, within the limits of colonial jurisdiction, and as such
must act on the advice of his ministers ; w^here imperial interests are

concerned, he must guide himself by the instructions which he receives

from the Colonial Secretary.

Canada has a Privy Council constituted by the British North
America Act, 1867.

In the absence of special contract, colonial servants of the Crown
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hold office during pleasure {Sheiiton v. Smith, [1895] A. C. 229 ; B. v.

Dunn, [1896] 1 Q. B. 119).

IV. Colonial Constitutions.

Cfi^ouping of Colonies hy Legislative and Executive Powers.—A brief

description of the constitution of each colony is given in the article

relating thereto. It may be convenient to summarise these.

In respect of their constitutions, the colonies fall into three groups :

—

1. Colonies not having a " Kepresentative " Assembly, i.e. an assembly
all or a majority of whose members are elected by the people. There
are twenty colonies of this class, which comprises all " Crown " colonies

strictly so termed.

Of these, three, viz., Basutoland, Gibraltar, and St. Helena, are in the
lowest stage of constitutional development, having no legislative council,

the laws being made by the Governor, who, in the case of Basutoland, is

the High Commissioner for South Africa.

In the remaining seventeen, viz., British Honduras, Ceylon, Falkland
Islands, Fiji, Gambia, Gold Coast,^ Hong Kong, Malta, Mauritius,

Seychelles, Sierra Leone, Southern Nigeria,^ Straits Settlements,^

Trinidad, and Tobago, and the three colonies (viz., Grenada, St. Lucia,

and St. Vincent) which are comprised in the Windward Islands, there

is a legislative council, but it is not representative, in that the whole, or

the majority, of its members are either officials or officially nominated.
The local councils for the five presidencies of the Leeward Islands^

and the legislative board for the Turks and Caicos subordinate to

Jamaica, are in the same position.

The Crown has reserved the power of legislating by Order in Council
in all these colonies, except Basutoland and British Honduras.

2. Colonies having a " Eepresentative " Assembly, but in which the
executive officers are appointed by the Crown independently of the
wishes of that assembly. These colonies, which are six in number, viz.^

Bahamas, Barbados, Bermuda, British Guiana, Jamaica, and the Leeward
Islands (as a whole), are in a stage of development half-way between
the Crown colony and the self-governing one.

The nine provinces of the Dominion of Canada {q.v.), which are not
separate colonies, and Cyprus, which is not a colony but a Turkish
possession administered by Great Britain, are in this position.

In British Gidana the Crown has reserved the power to legislate by
Order in Council.

3. Self-governing colonies, i.e. colonies which, having elected

assemblies and responsible government, have reached the highest stage

of development. Of these (when the pending grant of a constitution to

the Okange Eiver Colony {q.v.) has been made) there will be fourteen,

viz., the Dominion of Canada, Newfoundland, the Commonwealth of

Australia,^ New South Wales, Victoria, South Australia, Queensland,

Western Australia, Tasmania, New Zealand, the Cape Colony, Natal, the

Transvaal, and the Orange Eiver Colony. It will be observed that

1 The territory of Ashanti is administered by the Governor of the Gold Coast.
^ Formerly the colony of Lagos.
2 The colony of Labuan has now been merged in the Straits Settlements.
* British New Guinea, formerly a Crown colony, is now administered by the

Commonwealth as the territory of Papua.

VOL. in. 13
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this enumeration includes each of the six constituent States of the

Commonwealth—each of which, as well as the federated community,

enjoys responsible government.

Assent or Disallo^vance of Bills,—No bill of a colonial legislature can

become law unless with the assent of the governor ; if he refuses, the

bill is lost ; if he assents, he must report the Act to the Colonial Secretary,

and on the advice of the Colonial Secretary the King may disallow the

law which has been made. If the governor does not think fit to assent

to the bill or to reject it, he may reserve it for the consideration of the

Crown, and it will not become law until the King approves it.

Doubts were at one time entertained as to the power of colonial

legislatures to pass Acts inconsistent with the principles of English

law; but the Colonial Laws Validity Act, 1865 (28 & 29 Vict. c. 63), has

provided that no colonial law shall be deemed void on the ground of

repugnancy to the law of England, unless it is repugnant to the pro-

visions of some Act of Parliament, or regulation made under an Act of

Parliament, extending to the colony.

V. Colonial Coukts.

In almost every colony there is a Superior Court, exercising a juris-

diction analogous to that of the High Court in England ; see the articles

relating to the various colonies. It was formerly not unusual for the

Governor in Council to be constituted a Court of error ; the governor also

acted in some colonies as chancellor and ordinary. The present practice

is to provide for appeals within the colony, either by creating a Court of

Appeal, or by establishing a Supreme Court, exercising appellate as well

as original jurisdiction. The 53 & 54 Vict. c. 27, makes provision for

the establishment of Colonial Courts of Admiralty and Vice-Admiralty.

But a Court of Appeal has been constituted for the Windward
Islands (St. Pt. & 0., Pvev., 1904, vol. xiii., "Windward Islands," p. 7),

which exercises jurisdiction as regards Barbados as well as the three

Windward colonies, and an appeal lies (ibid. vol. i., " British Honduras,"

p. 4) from British Honduras to the Supreme Court of Jamaica. Certain

of the Colonial Supreme Courts exercise appellate jurisdiction as regards

protectorates; thus appeals from Southern Khodesia go to the Cape,

from Swaziland to the Transvaal, and from the Western Pacific to Fiji.

Certain of the Colonial Supreme Courts also exercise such jurisdiction

as regards appeals from Consular Courts. Thus appeals from H. B. M.'s

Court for Morocco go to Gibraltar, and those from the British Courts

for Brunei and Siam to the Straits Settlements.

For a description of the Courts established in British protectorates,

see Protectorate, and for the Consular Courts, see Foreign Jurisdiction.

From the highest civil Court of each colony appeals may be brought
to the King in Council, subject to any limitation which may be imposed
on the right of appeal by Order in Council or by local legislation. The
limitations usually imposed are, that the subject-matter of the appeal

must be of a certain value; that the judgment appealed from must be
final, not interlocutory ; that leave to appeal should be obtained in the

colony within a certain time. His Majesty retains the prerogative right

to give special leave to appeal in cases where leave cannot be obtained

in the ordinary way. [But see Article Australia.] Special leave has
sometimes been given in criminal cases, but appeals in such cases should

be admitted only when the colonial Court has exceeded the local limits
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of its jurisdiction, or when there is reason to apprehend that a serious

miscarriage of justice has taken place. For conditions of appeal to the
Privy Council, see Privy Council ; and for references to the Orders in

Council, etc., regulating the appeals, see title " Judicial Committee " in

the "Index to Statutory Eules and Orders" (1907 edition).

The judges of colonial Courts hold their offices, in some cases during
pleasure, in other cases during good behaviour ; but even if they hold

during pleasure they are protected against arbitrary dismissal. See on
this subject the Memorandum by the Lords of the Judicial Committee
of the Privy Council [printed in the Appendix to 6 Moo. P. C. (N. S.),

App., p. 9], and article Amotion.

VI. Colonial Laws.

The character of the laws of each colony is referred to in the articles

relating to that colony, and information will be, in many cases, there

found as to how far the laws of the colony have been revised or

consolidated.

As a general rule, the laws made by the colonial legislative authority

are, in the case of the colonies having representative institutions

(whether with or without responsible government), termed " Acts," and
in the case of the other (i.e. " Crown ") colonies, " Ordinances." (See

grouping of colonies according to institutions under IV., above.) To
this rule there are the following exceptions :—In British Guiana the

legislation is by ordinance, in Basutoland it is by proclamation. In
Jamaica, as in Cyprus, the Acts are termed " laws."

The term "Acts" is also used for the laws made by the Indian

legislatures, by those of the Channel Islands and the Isle of Man, and
by the assemblies of the nine provinces of Canada.

It may be noted that in seven British protectorates (see Proctec-

torate) the legislation is by ordinance of a legislative council or of a

commissioner for the protectorate ; in four others it is by ordinance of

the legislative council or governor of an adjoining colony.

An annual review of the legislation of each colony, from the year

1895 onwards, is given in the Journal of the Society of Comparative

Legislation for the next year. That journal also contains a series of

replies to a circular sent by the society to each colony requesting

information as to law and modes of legislation. These afford much
valuable information.

When a colony has acquired a legislative authority of its own, the

powers of the King in Council cease, unless in so far as they may have

been expressly reserved. The cases where there has been such reserva-

tion are stated under IV., above. Even Parliament, though possessing

undoubted authority to legislate for any part of the dominions of the

Crown, respects the independence of colonial legislative authorities ; its

aid is invoked only when Acts are to be passed which transcend the local

limits of colonial jurisdiction, such, for example, as the Act of 1867, by
which the North American colonies were united under one federal

constitution, or the Act of 1881, which permits appeals to be taken

from British Honduras to the Supreme Court of Jamaica.

VII. The Colonial Office.

Council of Trade and Plantations.—The early history of the Colonial

Office is intermixed with that of the Board of Trade, the Home Office,
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the Privy Council {q.v.)y and the War Office, and of India. The origin

of a Central Department for Colonial Affairs is an Order in Council of

Charles the Second, dated July 4, 1660, appointing a Committee of the

Privy Council " for the Planta^ons." On December 1 of the same year

a separate "Council of Foreign Plantations" was created by Letters-

Patent. [See Thomas's History ofPioblic Departments, p. 34.] By Letters-

Patent of September 16, 1672, this Council, and the Council for Trade

were united as " The Council of Trade and Plantations " {ibid. p. 78).

By Order in Council of December 21, 1675 (Pat. Rolls, 26 Car. ir., pt. 9,

No. 7, Dors.), it was abolished and its powers transferred to the Privy

Council. By Patent of December 16, 1695, the Board of Plantations

was reconstituted, and in 1748 the control of the affairs of India was
added to its duties. These latter it retained until the constitution of

the Board of Control in 1784.

Secretaryship of State.—The first recorded Secretary of State was John
Maunsell, described by Henry in. as secretarius noster (Pymer's Foedera^

vol. i. p. 490). A full account of the office will be found in Thomas
(supra) and in Todd {Parliamentary Government in England). Till 1539

there was but one Principal Secretary of State, and, with intermis-

sions, for the next two centuries only two. In 1768 an additional

Secretary of State was appointed for the American or Colonial Depart-

ment. This arrangement continued until we lost the United States,

when, by Burke's Act of 1782 (22 Geo. iii. c. 82), both the new
secretaryship and the Council were abolished, and provision made by
an Order in Council of September 11, 1782, for yet another retransfer

of the Council of Plantations' powers to a Privy Council Committee.

Por the next two years the colonies were administered by the

"Plantations Branch" of the Home Office, managed by a separate

Under-Secretary. By Order in Council of March 5, 1784, which, as

modified by a further Order of August 23, 1786, comprises the constitu-

tion of the BoAKD OF Trade {q.v.), that department was given the
control of colonial matters, and the Plantation Branch of the Home
Office disappeared. By Statute of 1801 a Secretaryship of State for

the War and Colonial Department was created, an office nominally
existing since 1794, since when the "Plantations" functions of the
Board of Trade have gradually dwindled. By 18 & 19 Vict. c. 117, a.

fourth Principal Secretaryship (that for War) was created.

Thenceforward the Colonial Secretaryship has been a separate one,

ruling a separate department. It is to be borne in mind that the
statute-book speaks only of a " Secretary of State," though there are

now five—India being entrusted to a Secretaryship on the Empire
assuming the government in 1858. Though the permanent staffs are

separate, each Secretary of State is, in theory, capable of performing the
functions of all the others, and, if a Member of the Commons, does not
vacate his seat on transfer from one Secretaryship to another. Each
Secretary is always a Cabinet Minister, and each has under him two
Under-Secretaries—one Parliamentary and one Permanent.

Ftmctions and Duties.—The Channel Islands and the Isle of Man are

under the Home Office, but with these exceptions and that of India,,

including native States and Aden, and the island of Ascension (which is

under the Admiralty), the Colonial Office is the Central Department for

the whole of our Dominions beyond the seas. As stated above, the
central power of control varies enormously between the cases, such as

the Commonwealth, of a sister nation where the chief tie is that of
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common blood and sovereignty, and that of an eastern dependency ruled

by a Proconsul under the Central Office. In such cases as the last the
control is (subject to parliamentary review) absolute, and that control

extends beyond the Crown colonies to those huge African protectorates

which, though not colonies, are in many cases an integral part of the
Empire.

British administration in Egypt, the Sudan, and Zanzibar {q.v.\ and
in our three Borneo protectorates (see North Borneo) is in the charge

of the Foreign Office, but all our other (non-Indian) protectorates are

under the Colonial Office.

Grouping of Business.—Within that office the business falls into

seven groups :

—

1. North American and Australasian, including besides the self-

governing colonies— Bermuda, Fiji, Western Pacific, the

Falklands, and our three Mediterranean possessions.

2. West Indian.

3. Eastern, including Malay protected States.

4. South African colonies.

5. South and Central African protectorates, and St. Helena.

6. West African colonies and protectorates.

7. East African protectorates and Somaliland.

[See Colonial Office List, which contains a most useful list, by Mr.
Chewton Atchley, of Parliamentary Papers as to the affairs of colonies

and protectorates.]

Colorado Beetle.—Provision was made for the exclusion

and destruction of this insect by the Destructive Insects Act, 1877,

40 & 41 Yict. c. 68, and the following Orders made thereunder :

—

(1) The Colorado Beetle (Customs) Order, 1877, which forbids the

landing of potato haulm leaves or stalks imported from Canada,

Germany, or the United States, and empowers the Commissioners of

Customs to collect and destroy all sand, dirt, or refuse imported

with potatoes from these countries, and to detain the potatoes till this

is done. This Order was revoked as regards the German Empire by
Privy Council Order of February 10, 1882.

(2) The Colorado Beetle Order, 1877, which forbids any person to

sell, expose, or offer for sale, or to distribute in any manner, living

specimens of this insect in any stage of its existence, and requires

owners of crops of potatoes to give immediate notice to the local

authority of the appearance on his crop of a Colorado beetle in any
stage of existence.

Similar Orders of the same year (1877) were made applying to Ireland.

These Orders are printed in Statutory Kules and Orders, Eevised,

1904, vol. iv., "Destructive Insect."

Colourable Alteration, Imitation.—See Copyright
Designs ; Patents ; Trade Marks.

Combat, Trial by.—See Battle, Trial by.

Combatants.—It is usual to distinguish the men composing
a regular Ijelligerent army into combatants and non-comhatants. On
capture by the enemy both are entitled to the rights of prisoners of

war. See Belligerent.
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Combination.—The term "combination" is most commonly
used in English law with reference to questions of the legality of the

association or union of two or more persons for some common purpose,

such as protecting or furthering their own actual or supposed pro-

fessional or commercial or industrial interests. In this sense it is

generally employed as a term of approval for that which, when against

law or public opinion, is styled " conspiracy." And the legal or political

right of combination is made ground of opposition to attempts at

stringent applications of the judicial doctrine of criminal conspiracy.

The policy of English law as at present disclosed by legislation or

interpreted by the judges is said to lean against the imposition of any

fetters on any combination or association which is not accompanied by

violence or fraud or other like acts {Mogul Case, 1889, 23 Q. B. D, 618,

628), nor aimed without justification or excuse at the injury of others

or their trade, e.g. by inducing servants or customers to break or not to

make contracts with them {Quinn v. Leathern, [1901] A. C. 495). Very
many forms of combination are fully recognised by law, e.g. partnerships,

joint-stock companies, building, friendly and industrial and provident

societies, or trade unions—the combination being legal if effected in

accordance with the prescribed forms and for a purpose which is not

unlawful, i.e. which (1) neither offends against the criminal law, nor (2)

involves a contract which is void or illegal by any common-law rule or

legislative provision, nor (3) is inconsistent with the instrument which
forms the act of association or charter of the association. When a

combination is to do something forbidden by the criminal law it is

punishable as conspiracy, and the word "combination" is occasionally

coupled with " conspiracy " in criminal enactments. Other combinations

which may not entail punishment as crimes are so far disapproved as to

be held unenforcable agreements, e.g. agreements in restraint of trade

{Mogul Case, [1892] App. Gas. 25), but are not necessarily actionable at

the suit of outside persons prejudiced by acts done in direct or indirect

pursuance of the combination (see Pollock, Torts, 7th ed.). The extent

to which these combinations give rise to civil remedies after discussion

in the Mogul Case {uhi supra, and Temperton v. Bussell, [1893] 1 Q. B.

715), came again before the House of Lords in Quinn v. Leathern, [1901]
A. C. 495, and in that case it was laid down that a combination of two
or more without justification or excuse to injure a man in his trade by
inducing his customers or servants to break their contracts with him, or

not to deal with him, or not to continue in his employment, is actionable

if it results in civil damage to him, and that the cause of action lies not
in the malicious intention of the persons combining, but in the viola-

tion of the legal rights of the injured person by interfering without
sufficient justification with contractual relations lawfully entered into.

That decision distinguished the prior case of Allen v. Flood, 1898, A. C. 1,

and has been followed in South Wales Miners' Federation v. Glamorgan
Coal Co., [1905] A. C. 239. But see Denaby & Cadeby Main Collieries,

Ltd., V. Yorkshire Miners' Association, 1906, A. C. 537.

The effect of Quinn v. Leathern is to a great extent taken away by
sec. 1 of the Trade Disputes Act, 1906, 6 Edw. vii. c. 47, passed on
December 21, 1906, which enacts that "any act done in pursuance of

an agreement or combination by two or more persons shall, if done in

contemplation or furtherance of a trade dispute, not be actionable unless
that act, if done without any such agreement or combination, would be
actionable . . .

;

" and by sec. 3 of the same Act, which provides that
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" an act done by a person in contemplation or furtherance of a trade

dispute, shall not be actionable on the ground only that it induces

some other person to break a contract of employment, or that it is an
interference with the trade, business or employment of some other

person, or with the right of some other person to dispose of his capital

or his labour as he wills."

The question of criminal combinations is dealt with under CoN-
SPIKACY, As to the civil legality of combinations, the present rule

appears to be that a combination for trade purposes formed by
traders or workmen in their own interests is not rendered unlawful,

merely by the fact that it is an undertaking in concert by persons

having a common interest, if the concert does not involve the doing

of any act which would not be unlawful if done by a single person in

his own sole interest. In other words, persons injured civilly by a com-
bination of other persons cannot recover damage merely on the ground
of a conspiracy or combination against them, but must show a legal

wrong done them, which would be actionable apart from the combination.

In civil matters the words " conspiracy " and " conspired," apart from
the form of conspiracy now represented by the action for malicious

prosecution {q.v.), or such combinations as fall within the law as laid

down in Quinn v. Leathern, are—(1) vituperative epithets
; (2) excuses

for declining to answer questions or interrogatories on the ground that

the alleged conspirators are not bound to criminate themselves (Spokes

V. Grosvenor Hotel Co., 1897, 2 Q. B. 124); (3) words inserted to enable

the plaintiff to give in evidence acts of each alleged conspirator against

the other.

There is, it may be added, no legal distinction between combinations

of employers and those of workmen. Their legality or illegality is

determined by the same tests ; and any combined action which would
be unlawful in workmen is equally unlawful in employers, such as the

use of threats or violence or the making of black lists (see B. v. Bauld,

1876, 13 Cox C. C. 282; Cicrran v. Treleaven, [1891] 2 Q. B. 545;
Trollope v. London Building Trades Federation, 1895, 12 T. L. R. 228,

280; L^jons v. WilUns, [1896] 1 Ch. 811). The history in England of

trusts, syndicates, and unions of employers cannot, as in America, be

studied in detail in many reported cases, for the industry of our law,

since the abolition of the offences of engrossing, forestalling, and
regrating, has been directed rather against combinations of workmen
than those of employers.

See Black List ; Conspiracy ; Trade Union.

Comity of Nations.—As the law of a State cannot be

enforced beyond its territorial limits except by favour of the State

which, by its Courts of law, is asked to respect it, a voluntary recogni-

tion of foreign law is involved, and has been ascribed to a supposed
" comity " or courtesy of nations towards each other. Professor Dicey

points out the "confusion of thought" produced by this "laxity of

language" {Conflict of Laivs, 1896, p. 10); and Ferguson in his Manual

of International Law (vol. i. p. 145) endeavours to draw the following

distinction between comity and private international law :
" There is a

diflerence between private international law and what is termed comity,

though both originate in the goodwill, convenience, or policy of nations,

deeming it advisable to grant to each other privileges which are not

reciprocally due between States and thus not stricti juris. Comity, in a
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stricter sense, is the reciprocal exercise of politeness between Govern-

ments of States, and has regard to matters of mere courtesy based on

the general principle of the right of respect, or it comprehends some
special voluntary acts, not due by treaty, which may serve to facilitate

the interests of international policy of either party. To the latter

category belongs also any privilege granted regarding direct and special

correspondence between the respective Governments, whilst private

international law includes modes of legal proceedings in the application

of foreign laws, as adopted by legislative jurisprudence or by the juris-

diction of the law Courts, without any direct interference of the

Executive Government, unless when established by special agreement

between the respective States. In this sense private international law

may be called the comity of law Courts, whilst comity itself is the droit

de convenance between Governments." See Private International

Law.

Commandeer, Commando.—The commando was either

the obligation to perform military duty under the Constitution of the

South African Republic, now the colony of the Transvaal, or a force

formed under its authority which all had to join when ordered, or " com-
mandeered," in pursuance of the obligation.

Article 23 of the Constitution, published in 1889, provided that in

case of a hostile attack from outside, everyone, without distinction, should

be held bound to lend his assistance on the promulgation of martial

law; and by article 66 this proclamation had to be made in case of

pressing danger by the President, with the assent of the members of the

Executive Council.

Article 93 declared the military force to consist of all the men of the

Republic capable of bearing arms, and, if necessary, of all those of the

natives within its boundaries whose chiefs were subject to it ; and the

men of the white people capable of bearing arms were all men between
the ages of sixteen and sixty years (art. 95).

By article 101, the military force, with the exception of the hired

natives, was sunnnoned for the maintenance of order, for commando duty
on the occasion of home rebellion, and, without any exception, for the
protection of the country, and to fight with foreign enemies.

Maintenance of order was to l3e understood (art. 103), as (a) the
execution of the laws, the carrying out of sentences after receiving

orders, and the consideration of measures of general and local interest

;

also the supervision of the natives, and the repression of vagrancy and
vagabondage in the field-cornetcies : (h) commandos on occasion of

rebellion among the natives ; bringing Kaffir chiefs to their duty
;

(c)

commandos for the suppression of disorders among the wliite population

;

despatching sufficient force to the district where disorder had broken
out ; and (d) defence of the country and carrying on war ; carrying out
martial law and taking the field at the head of the army.

The term "commandeering" was also applied during the Anglo-
Boer War to the levying of contributions and requisitions on the
property of British subjects resident within the colony.

Commander-in-Chief.—Until the year 1793, the ad-
ministration of the army was in the hands of the Sovereign in person

;

his orders in all matters relating to its internal discipline and regulation
being communicated through the Secretary at War, an office now
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abolished, and whose duties have been transferred to the Secretary

of State for War. To remove the army from the political influences

with which its government was then associated, the executive office

of general commanding-in-chief, or commander-in-chief, was created,

in the above-mentioned year, in order that military promotions and
appointments might be in the hands of a soldier, who would be
influenced in making them by professional considerations alone.

The appointment was by patent, signed by a Secretary of State.

The patent appointed him in terms to be "commander-in-chief,
during our pleasure, of all and singular our land forces employed, or

to be employed, in our service in the United Kingdom of Great
Britain and Ireland;" and all officers and soldiers were commanded
to acknowledge him as their commander-in-chief.

After 1870, when an Order in Council placed the departments of

the War Office under the ultimate control of the Secretary of State

for War, the relation of the commander-in-chief, and his office, known
as the Horse Guards, was recognised as in complete subordination to

that minister. This was emphasised by an Order in Council in 1888,

separating the departments into a military and a civil side, both
subject to the administrative control of the Secretary of State, as

responsible for the exercise of the royal prerogative in respect of the
army. Thus in that year the position of the commander-in-chief was
that of sole military adviser to the Secretary of State for War. But
in 1895 his position in regard to the Secretary of State was modified

by an Order in Council of 21st November, defining the duties of the
principal officers to be charged with the administration of the depart-

ments of the army. Instead of being sole adviser in military matters,

four chiefs of special departments were conjoined with him, over whom
he exercised a general supervision ; but each of whom separately advised

the Secretary of State on all questions connected with the duties of his

department. He was therefore the princiiMl adviser of the Secretary
of State on all military questions. By this Order he was charged
with the general distribution of the army at home and abroad, with
the preparation and maintenance of detailed plans for the mobilisation

of the regular and auxiliary forces, with the preparation and main-
tenance of schemes of offensive and defensive operations, and with
collecting and compiling military information; with selecting fit and
proper persons to be recommended for appointment to commissions
{q.v.) in the regular forces; with proposing fit and proper officers,

whether of the regular or auxiliary forces, for promotion for staff and
other military appointments, and for military honours and rewards.

In 1904 the office of commander-in-chief was abolished, and his

duties were transferred partly to the various members of the Army
Council (see Council, Army), and partly to the newly created Inspector-

General of the Forces {q.v.). These last changes completed the process

by which the duty of advising the Crown in military matters has
been gradually subdivided among a number of officers responsible for

separate departments of military organisation.

The Army Act, 1881, contains various specific provisions as to the

commander-in-chief's powers in regard to courts-martial, to enlistment
^nd discharge, etc. So far the necessary drafting amendments in the
Act, consequent upon the abolition of the office, have not been made.

The commander-in-chief of the forces in India is now vested with
the powers of the commanders-in-chief of the Presidencies of Madras
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and Bombay, whose offices were abolished by the Madras and Bombay
Armies Act, 1893, 56 & 57 Vict. c. 62. In regard to courts-martial,

the expression connnander-in-chief in the Army Act, 1881, applies to

tlie Indian commander-in-chief, as far as relates to the British forces

in India. And there are similar specific provisions in applying the

Act to the Indian forces as have been referred to above.

Colonial governors are commanders-in-chief of the local forces of

colonies. See Colonial Forces.

The Act 11 Will. in. c. 12, provides that colonial governors and

commanders-in-chief guilty of oppression of . any of His Majesty's

subjects, or of any other crime or offence contrary to the laws of this

country, or of the country within their command, may be tried and

punished in England by the Court of King's Bench or by special

commissioners {E. v. Picton, 1806, 30 How. St. Tr. 226).

{Authorities.—See Clode, Military Forces of the Croiun, vol. ii. pp.

335-358; Anson, Law and Custom of the Constitution, Part II. ch. viii.;

Todd, Parliamentary Government in the Colonies, ch. xii.]

Commanding' Officer-—In its military usage, the expres-

sion commanding officer includes an officer in command of every species

of military unit—a corps, a regiment, a battalion, a troop, and so on.

But the powers of a commanding officer to exercise certain functions of

legal importance in regard to the administration of the Army Act, 1881,

44 & 45 Vict. c. 58, cannot be exercised by all officers to whom the

term is applicable in the military sense.

The Act itself does not define the term commanding officer, although,

throughout, such officer is referred to for many purposes, and particu-

larly for the purposes of investigating charges, and awarding summary
and minor punishments. But the Eules of Procedure made in pursuance

of the Army Act defines it (r. 128) when employed in the sections of the

Act relating to " courts-martial," to the " execution of sentence," and to

the "power of commanding officer," and in the provisions consequent

thereon, and in the rules themselves, as meaning, in relation to any
person, the officer whose duty it is under His Majesty's Eegulations, or,

in the absence of any such provisions, under the custom of the service,

to deal with a charge against that person of having committed an
offence, that is, to dispose of it on his own authority, or refer it to a

superior authority. It also means, for the purpose of summary award
of fines for drunkenness, the officer commanding a troop, battery, or

company. Thus an officer who would fall under the definition in this

last class of cases would be excluded in reference to others, e.g. the case

of " aggravated drunkenness " under sees. 44 and 46. So that, as regards

the sections of the Act specifically referred to in the rule quoted, com-
manding officer means an officer superior in rank to those having power
to make a summary award in cases of drunkenness ; in fact, the officer

commanding a corps, regiment, or battalion. But the King's Eegulations
confer these powers of a commanding officer of a corps, a regiment, or

a battalion upon the commanding officer of a detachment, which is a

body of men drawn from several companies or regiments ; only in this

case, if the officer is below the rank of major he may be restricted in

the exercise of these powers, including the power to convene regimental
courts-martial.

In regard to other portions of the Army Act, 1881, than those

already mentioned, rule 15 extends the definition to^ sec. 45, which
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relates to the duty of the commanding officer towards a person detained

in mihtary custody for more than eight days without a court-martial

being held for his trial. Other sections are also included, but need not

be specified, as it is only intended to show that in other parts of the

Army Act than those mentioned in rule 128, where the term command-
ing officer is used, it may from time to time by regulation have the same
meaning as in that rule, and thus be limited by the definition. If

not so limited, the proper officer to act may, nevertheless, be one who
corresponds to the definition.

The connnanding officer may either dismiss any charge (s. 46), or, in

the case of an officer, refer it to a court-martial (see Courts-Martial),
or, in the case of a soldier, punish summarily ; but unless he decides to

punish with a minor punishment, the soldier may elect to be tried by
district court-martial. But he cannot punish summarily a warrant
officer or a non-commissioned officer. See as to minor punishments,

such as confinement to barracks, King's Kegulations, para. 460. The
offences which a commanding officer may dispose of summarily, by
inflicting other punishments, or by regimental court-martial, without

reference to superior authority, but subject always to the right of the

soldier to elect for trial by district court-martial, are set out in certain

sections of the Act mentioned in para. 454 of the above regula-

tions; [and see the Army (Annual) Act, 1904, 4 Edw. vii. c. 5, s. 4].

They involve punishment by imprisonment not exceeding fourteen days,

or by fine, or deduction from pay.

As to the powers of the commanding officer of one of His Majesty's

ships over officers and soldiers on board, see Order in Council, February

6, 1882, made under the Naval Discipline Act, 1886, 29 & 30 Vict. c.

109; [Stat. E. & 0., Eev., 1904, vol. ix. "Navy," p. 1].

[See Courts-Martial; Officers; Manual of Military Lav), 1899.]

Commandite, from commendare in the sense of commend or

confide (see word in Littre's Did.), means strictly a loan to a person

engaged in business.

In continental law it is a share in a partnership, the liability for

which is limited to its amount. Thus in French commandite companies

there are two kinds of partners, associes en noni colledif, or full partners,

whose liability is unlimited, and " commanditaires," whose liability is

limited to their holding in the concern. Enjoyment of limited liability

is dependent upon the " commanditaire " taking no part in the manage-
ment of the company's business. The cornmandite may take the form of

negotiable shares or stock.

Comimenclam.—See In Commendam.

Comment, Fair.—See Criticism ; Defamation.

Commercial Court.—This term has attached itself with

general acceptation to the special arrangements made by the judges

of the Queen's Bench Division in 1895, for the dispatch of commercial

business " in accordance with the existing rules and orders." No new
Court was in fact established, nor was the assistance of either Parlia-

ment or the rule committee invoked. The judges of the Queen's

Bench Division merely made arrangements within their own power
to make, which they expected would provide adequately for the
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expeditious and economical disposal of actions properly within the

definition of "commercial causes," and would thereby restore the

confidence of the commercial community in the power of the High
Court to satisfactorily settle commercial disputes without unnecessary

expense or delay. The result has shown that their expectation was
fully justified.

The important reform which was inaugurated by the notice issued

by order of the judges in February 1895 had been long demanded.
As far back as 1870 the City of London endeavoured to induce the

Judicature Commission, which was then sitting, to recommend the

establishment of tribunals for tlie trial of commercial causes, and
various methods were suggested whereby commercial knowledge might
be applied to the trial of commercial disputes. The Courts of law had
lost the confidence of city men. The long delays inseparable from an
action at law, and the uncertainty of trial by jury when applied to

commercial disputes, had created such deep dissatisfaction among
traders generally that arbitration clauses in commercial contracts

became the rule instead of the exception. At the same time, com-
mercial men were not satisfied with arbitration, for though their trade

disputes were thus speedily settled by commercial arbitrators, it was
often at the expense of the legal rights of one or the other of the

parties who had submitted to be bound by the decision of the arbitrator.

All this was fully admitted by the Judicature Commission, which in its

third report, published in 1874 {Parliamentary Papers, 1874, vol. xxiv.,

Keports from Commissioners XIII., quoted at some length in the

Practice of the Gomniercial Court, by T. Mathew), recommended the

trial of commercial causes by a judge with assessors. Sir Sydney
Waterlow refused to sign this report, on the ground that a more
expeditious and less expensive method ought to be devised for

determining commercial disputes, without resort to the ponderous
machinery of an action at law.

No further step of importance in the direction desired was taken
until the report of the Council of Judges was issued in August 1892.

This report recommended the establishment of a mercantile list, and
a somewhat tardy effect was given to this recommendation by the issue

in 1895 of the notice above referred to, embodying the resolutions of

the Queen's Bench Judges.

The success which has been attained by the Commercial Court has
been due to a very large extent to the selection made of the judge
who was entrusted in 1895 with the task of pioneering the scheme
through its initial stages. Mr. Justice Mathew, in addition to his

reputation as a commercial lawyer, was well known for his inherent
impatience of all unnecessary technicalities in legal procedure. In
shaping the future course of practice in commercial causes, he exercised

a free hand with highly beneficial results.

A commercial action is commenced by writ of summons in the
ordinary way, and the ordinary rules of practice apply to it until, and
to some extent after, it has been transferred by the judge to the
commercial list. The writ may, for example, be specially indorsed
under Order 3, r. 6, and if neither party has previously applied to

the commercial judge to have it transferred to the commercial list,

summary judgment may be applied for under Order 14 in the ordinary
way. If, on the hearing of the summons, the Master gives leave to

defend, either party may apply to the commercial judge to have the
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case transferred to his list. And where in an action in the commercial
list the judge has directed " points of defence " to be delivered, and the

defendant fails to deliver them within the time allowed, the rules as

to default of defence apply (see Default in Pkoceedings in the High
Court), and judgment in default may be obtained in accordance with
Order 27, subject only to the difference that if judgment in default on
the plaintiff's claim can only be obtained by motion under r. 11 of

that Order, the motion for judgment will be inserted in the commercial
Hst.

Except as above mentioned, where the writ is specially indorsed,

the application to transfer an action to the commercial list is made
by sunnnons for directions before the commercial judge in Court.

The application may be made at any stage of the action, even
immediately after the writ is issued and before the defendant has
appeared {Barry v. Peruvian Corporation, [1896] 1 Q. B. 208). It

should be made as early as possible, but may be made at any time
before trial, though after pleadings have been delivered the application

to transfer will only be granted in exceptional circumstances (Mathew's
Practice of the Commercial Court, p. 38).

An action may be transferred from the Chancery Division for the
purpose of allowing an application to be made to insert it in the
commercial list, not necessarily because it is a commercial cause, but
only if the Court to which the application for transfer is made considers

that, from its nature, it would be more speedily, economically, and
satisfactorily tried in the Commercial Court (Baerlein v. Chartered

Mercantile Bank, [1895] 2 Ch. 488, C. A.). Where a district registry

action is transferred to the commercial list, the order of transfer directs

its removal to London.

There is no authoritative definition of a commercial cause. The
first of the resolutions contained in the notice issued in 1895, referred

to above, does not profess to do more than give, in bare outline, some
kinds of actions which may be so regarded:—"Commercial causes

arising out of the ordinary transactions of merchants and traders;

amongst others, those relating to the construction of mercantile docu-

ments, export or import of merchandise; affreightment, insurance;

mercantile agency and mercantile usages." But every action must
be judged, not merely by its subject-matter or the nature of the

transactions out of which it arises : the particular circumstances of

the case, and the nature of the real questions to be decided, must be
taken into consideration (see Judgment of Halsbury, C, in Sea Pisurance

Co. V. Carr, [1901] 1 Q. B. 7, C. A.).

Pleadings, under that name, are not in use in the Commercial
Court. Where, on the hearing of the summons for directions, the
judge considers it necessary, he orders the plaintiff to deliver "points,

of claim," usually within seven days, and the defendant to deliver

"points of defence" within seven days thereafter; but even these

concise statements of the points to be raised by the respective parties

are dispensed with where the indorsement on the writ sufficiently

discloses the plaintiffs case and the defendant's ground of defence

can be otherwise formulated, even by mere written statements by the
parties defining the case they wish to have tried {Hill v. Scott, [1895]
2 Q. B. 713).

On the first hearing of the summons for directions the judge usually

orders {a) the transfer of the case to the commercial list; (h) the
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delivery of points of claim and points of defence
;

(c) the exchange of

lists of documents between the parties, and the mode and date of trial

(Mathew's Practice of the Commercial Court, p. 43).

Applications for discovery by interrogatories, particulars; com-
missions for obtaining evidence abroad, are firmly discouraged, and
now very rarely applied for. The judge calls upon the parties to make
such admissions of fact as will clear the real point at issue from
obscurity.

The Judicature Act, 1894, 57 & 58 Vict. c. 16, s. 3, empowers the

rule committee to make rules for regulating the means by which
particular facts may be proved, and the mode in which evidence

thereof may be given in certain cases. Under this provision the

powers conferred on the Court by Order 30, to give directions that

"evidence of any particular fact shall be given by statement on oath

of information and belief, or by production of documents or entries in

books, or by copies of documents or entries, or otherwise as the Court

or judge may direct," have been applied to all actions on the hearing

•of a summons for directions. The commercial judge has no authority

over evidence beyond that contained in this general power {Baerlein v.

'Chartered Mercantile Bank, [1895] 2 Ch. 488, C. A.), but the power is

•certainly exercised in commercial causes more freely than is customary
in other actions, and with highly beneficial results.

The day for trial having been fixed by the commercial judge, the

parties are required to give seven days' notice to the clerk in charge

of the commercial list (Associates' Department, Royal Courts of Justice)

that they will be prepared to try on such day, otherwise the case will

be struck out of the list. Where the day fixed for trial does not admit

of seven days' notice, the earliest practicable notice must be given

'(Further Order as to Commercial Cases, June 25, 1896).

Costs in commercial causes are taxed by a special arrangement
before a master selected for the purpose.

Appeal from an order of the commercial judge directing the transfer

•of a case to the commercial list may be brought by leave of the

judge, or of the Court of Appeal on the judge's refusal to grant leave

(Judicature Act, 1894, s. 1 (1) (&)), but the only ground on which such

appeal will be entertained is that the action is not a commercial cause

{Barry v. Peruvian Corporation, [1896] 1 Q. B. 208, C. A.). The
ordinary right of appeal exists from the judgment of the commercial

judge on the hearing of the case. See Appeals.

FORMS.

1. Summons for Directions.

[Title of Action.']

Let all parties concerned attend the Commercial Judge in Chambers,

at the Central Office, Royal Courts of Justice, Strand, London, on

day the day of 19 , at 10.30 of the clock in the

forenoon, on the hearing of an application on the part of the for

-an order for directions, as follows :

—

That the action be transferred to the commercial list.
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That points of claim be delivered by the plaintiff in days.

That points of defence be delivered by the defendant in

days afterwards.

That lists of documents be exchanged between the parties in seven

days and inspection be given within three days afterwards.

That the action be tried with [or without] a special jury.

That the date of trial be fixed for

That the costs of this application be costs in the cause.

Dated, &c.

This summons was taken out by [name and address of Solicitor'].

2. Order Made on Above Summons.

[Title of Action.']

Upon hearing on both sides,

It is ordered :

—

That the action be transferred to the commercial list.

That points of claim be delivered by the plaintiff in days.

That points of defence be delivered by the defendant in

days afterwards.

That lists of documents be exchanged between the parties in

seven days and inspection be given in three days afterwards.

That the action be tried with [or without] a special jury.

That the date of trial be fixed for

That the costs of this application be costs in the cause.

Dated, &c.

Commissary Court.—See Consistory Court.

Commission Agent; Merchant. — See Broker;
Principal and Agent.

Commission Day.—See Circuits.

Commission, Evidence on.—1. Sup^eme Court.—OidiQ^
37, r. 1, provides that the Court or a judge may at any time for sufficient

reason order that any witness, whose attendance in Court ought for some
sufficient cause to be dispensed with, be examined by interrogatories or

otherwise before a commissioner or examiner ; and rule 5 of the same
order provides that the Court or a judge may in any cause or matter,

where it shall appear necessary for the purposes of justice, make an
order for the examination upon oath before the Court or a judge, or any
officer of the Court, or any other person, and at any place, of any witness

or person, and may empower any party to such cause or matter to give

such deposition in evidence therein on such terms, if any, as the Court
or a judge may direct. In the King's Bench and Chancery Divisions,

and in Probate actions, orders for commissions and examination of

witnesses are made upon summons in chambers. In those actions in
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which there is a summons for directions, the application is made upon
that summons either on the original summons or hy subsequent appli-

cation thereon (Order 30, rules 1-6). When a cause is referred under
s. 15 of the Arbitration Act, 1889, the referee has power to make an
order for a commission to examine witnesses abroad {Hayward v. Mutual
Beserve Association, [1891] 2 Q. B. 236).

The application should l3e supported by affidavits showing the

grounds for the application and the nature of the evidence to be given

by the witnesses whom it is proposed to examine (see Bidder v. Bridges,

1884, 26 Ch. I). 1 ; 53 L. J. Ch. 479 ; 32 W. E. 445, and below).

An examination of a witness will be ordered under the last named
rule whenever it is necessary for the purposes of justice, as where a
witness is going abroad, or is from illness, age, or other infirmity unable
to attend at the trial {Warner v. Mosses, 1880, 16 Ch. D. 100; 50 L. J.

Ch. 28 ; 29 W. K. 201 ; Bidder v. Bridges, 1884, 26 Ch. D. 1).

A party to the cause may be examined under the rule {Nadin v.

Bassett, 1883, 25 Ch. D. 21 ; 53 L. J. Ch. 253; 32 W. K. 70).

The rule does not empower the Courts to order the examination of

witnesses except where there is pending litigation between contesting

parties {fcr Cave, J., In re Hewitt, 1885, 15 Q. B. D. 163 ; 54 L. J. Q. B.

402; 53 L. T. 156); and an order for a commission to take evidence

abroad cannot be made in an arbitration under a submission, no action

having been brought {In re Bliaw & Bonaldson, [1892] 1 Q. B. 91 ; 61

L. J. Q. B. 141).

A witness who has made an affidavit may be cross-examined thereon

on commission if he is out of the jurisdiction {Strauss v. Goldschmidt,

1892, 8 T. L. E. 239).

There are four modes of conducting an examination of witnesses out

of Court :

—

i. By an examiner of the Court,

ii. By special examiner,

iii. By commission,

iv. By request to examine witnesses.

The first method is that usually adopted where the witness or party

to be examined is within the jurisdiction of the High Court ; and Order

37, r. 39, provides that an examination shall be before one of the

examiners of the Court, unless the Court or a judge shall otherwise

direct. Examiners of the Court are appointed by the Lord Chancellor.

They must be barristers of not less than three years' standing (Order

37, r. 40). Examinations are distributed among them by rotation by
the first clerk to the registrars of the Chancery Division (Order 37,

rr. 41-43). The examiner appoints the time and place of the examina-
tion, and must continue it de die in diem, subject to such adjournments

as he thinks necessary or just (Order 37, r. 45). The order contains the

names of the witnesses to be examined, but additional witnesses may be

examined by consent of all the parties {ihid. r. 46). The examiner is

entitled to be paid his fees by the party prosecuting the examination.

The rules provide a scale of fees (Order 37, rr. 50 and 51). He may have
the assistance of an interpreter where necessary {Marquis of Bute v.

James, 1886, 33 Ch. D. 157; 55 L. J. Ch. 658; 55 L. T. 133).

Any person may be appointed a commissioner or special examiner.

(For form of Order and Writ of Commission, see E. S. Q., Appendix K.,

Form 36, and Appendix J., Form 13).

Letters of request may be ordered in any case in lieu of a commission
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(Order 37, r. 6 A). These are letters addressed to all the judges of a
foreign Court, requesting them to summon witnesses and examine them
either upon interrogatories or vivd voce, and to return the answers in

writing (see Forms 37 A and 37 B, Appendix K. to K. S. C, 1883).

Whether the examination takes place before an examiner of the

Court, or a special examiner, or any other person, he must be furnished,

by the party on whose application the order for an examination was
made, with a copy of the writ and pleadings, if any, or with a copy
of the documents necessary to show what are the questions at issue

between the parties (Order 37, r. 10).

The examination must take place in the presence of the parties, their

counsel, solicitors or agents ; and the witnesses must be examined in

chief, and be subject to cross-examination and re-examination in the

same way as if they were examined at the trial (Order 37, rr. 11 and
22). Where an effective cross-examination cannot be had, a commission
will be refused (In re Boyse, 1882, 20 Ch. D. 760; 51 L. J. Ch. 660;
30 W. E. 812).

The depositions are taken down by the examiner in writing, and
read over to, and signed by, the witness, or, if he refuses, by the

examiner. By arrangement between the parties a shorthand writer is

sometimes employed, and his transcript is signed by the examiner, but
this is not strictly in accordance with the rules. It was the established

practice in Admiralty before the Eules of the Supreme Court, 1883, and
that practice is still followed in Admiralty cases {j)ost, p. 211 ; see The
Knutsford, [1891] P. 219 ; 64 L. T. 352 ; 39 W. K. 339).

The examiner has no power to decide upon the materiality or

relevancy of any question. If a question is objected to, he must write

down the question in the depositions, and must state his opinion thereon

to the counsel, solicitors, or parties, and must refer to such statement
in the depositions (Order 37, r. 12). If a witness object to any question,

the question and the objection are to be taken down by the examiner,

and transmitted by him to the Central Office, so that the validity of the

objection may be decided by the Court or a judge (Order 37, r. 14).

When the examination of a witness is concluded, the original

depositions authenticated by the signature of the examiner are trans-

mitted by him to the Central Office and there filed (Order 37, r. 16)

;

and he must also, if need be, make a special report to the Court touching

such examination and the conduct or absence of any witness or other

person (Order 37, r. 17).

Any officer of the Court or other person directed to take the examina-
tion of any witness or person may administer oaths (Order 37, r. 19),

and a commission to a single commissioner abroad should authorise him
to administer an oath to himself {Wilson v. De Coulon, 1883, 22 Ch. D.

841 ; 31 W. E. 839).

The deposition cannot, unless the Court or a judge so direct, be given

in evidence at the trial without the consent of the party against whom
the same is offered, unless the Court or a judge is satisfied that the

deponent is dead, or beyond the jurisdiction of the Court, or unable from

sickness or other infirmity to attend. When so admissible the deposi-

tions certified under the hand of the person taking the examination

(whose signature need not be proved) is admissible, saving all just

exceptions (Order 37, r. 18).

(a) In England and Wales.—The usual grounds for ordering the

examination of a witness in this country are that the witness is about

VOL. III. 14
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to go abroad, or is from illness, age, or other infirmity likely to be
unable to attend the trial (Warner v. Mosses, 1880, 16 Ch. D. 100, 50
L. J. Ch. 28 ; 29 W. K 201 ; 43 L T. 401).

That the witness is seventy years of age is generally a primd facie

ground for taking his evidence before an examiner (Bidder v. Bridges,

1884, 26 Ch. D. 1 ; 53 L. J. Ch. 479 ; 32 W. R 445). But in a case where
it was proposed to take the evidence of a very large number of witnesses,

and the trial of the action was not likely to be long deferred, the order

was confined to those above seventy-five without prejudice to further

applications to examine any particular witnesses between seventy and
seventy-five upon the ground of illness or infirmity (ibid.).

It is not the practice to appoint a special examiner to take a country
examination, even, for instance, in a Welsh case where it is alleged to be
necessary that the examination should be taken by a person conversant
with the Welsh language (Marquis of Bute v. James, 1886, 33 Ch. D. 157

;

55 L. J. Ch. 658 ; 34 W. K. 754).

The attendance of witnesses is secured by subposna ad testificandum

or duces tecum in the same way as at the trial (Order 37, r. 20), and the

Court or a judge may take an order ex ^mr^^e for the attendance of any
person for the purpose of producing any document named in the order,

the production of which could be compelled at the trial (Order 37, r. 7

;

In re Smith, [1891] 1 Ch. 323 ; 60 L. J. Ch. 328 ; 64 L. T. 253) ; and a

person who wilfully disobeys an order requiring his attendance for the

purpose of being examined or producing any document, may be com-
mitted for contempt of Court (Order 37, r. 8, and Order 44). Witnesses
are entitled to the like conduct money, and payment for expenses and
loss of time, as upon attendance at a trial in Court (Order 37, r. 9).

(b) In Scotland, Ireland, India, and the Colonies.—There are three

ways of taking evidence in the King's dominions outside the jurisdiction

of the High Court. (1) By a special examiner appointed under Order
37, r. 5. The attendance of witnesses may be compelled by serving a

written notice signed by the commissioner ; and if this is disobeyed, by
making application to the superior Courts of the country in which the

disobedience occurs (6 & 7 Vict. c. 82, and 22 & 23 Vict. c. 20). (2) By
mandamus directed to an Indian or Colonial Court (13 "Geo. ill. c. 63,

ss. 40, 44, and 45 ; 1 Will. iv. c. 22, ss. 1 and 2). (3) By letters of

request addressed to a Court or judge in India, or the Colonies, or

elsewhere in His Majesty's dominions. In such case the Court or judge
so requested may appoint a person to take the examination (48 & 49
Vict. c. 74, s. 2). The last method is that generally used for the Colonies

and India, but if sufficient reason be shown for proceeding by commission
or special examiner, the Court or a judge may so order.

Whether the examination is by commission, mandamus, or letters of

request, any witness or person may be examined on oath, affirmation, or

otherwise, according to the law in force at the place where the examina-
tion is taken (48 & 49 Vict. c. 74, s. 6).

(c) In Foreign Countries.—There are three ways of taking evidence

on commission in foreign countries, viz. : (1) By special examiner, (2)

by commissioner, (3) by letters of request.

Letters of request are now generally used. In certain countries it

is unlawful for a private person to administer an oath, and in these the

only available procedure is by letters of request.

No writs of commission or orders for special examiners are now made
for any European country or any of the South American Eepublics.

i



COMMISSION, EVIDENCE ON 211

These countries utilise their own legal machinery to obtain the evidence

on a request from the President of any Division of the High Court.

But special examiners or commissions are usually appointed for the

United States of America, as the Governments and Courts of that

country decline to act on letters of request. It is usual where the
examination is to be vivd voce to have a special examiner ; and where it

is to be by written interrogatories, a commissioner.

Before an order will be made for taking evidence abroad the Court
must be satisfied that it is necessary for the purposes of justice, and the

interests of all parties must be considered.

It must be shown (1) that there is some good reason why the

witnesses cannot be brought to this country to be examined at the trial

(Lawson v. Vamum Brake Co., 1884, 27 Ch. D. 137 ; 54 L. J. Ch. 16
;

33 W. R. 186). If the witnesses are resident abroad, and their presence

in Court is not essential, it is enough to show that it will be much less

expensive to examine them abroad than to bring them here (Coch v.

Allcock & Co., 1888, 21 Q. B. D. 178 ; 57 L. J. Q. B. 489 ; 36 W. E. 747).

But if from the nature of the case it is important that the witness

should give his evidence and be cross-examined in Court, an order will

not be made unless it be shown clearly that the witness cannot possibly

attend here (In re Boyse, 1882, uhi supra; Berdan v. Greenwood, 1880,

20 Ch. D. 764 ; 46 L. T. 524). It must be shown that the application

is made bond fide, and not for the purposes of delay or embarrassment,
or with a view to avoiding full cross-examination {In re Boyse, nbi

sup^a; Langen v. Tate, 1883, 24 Ch. D. 522 ; 32 W. R. 189).

It must be shown that the witnesses are material, and that the

commission is not a mere roving inquiry to give the party a chance of

finding evidence abroad {Armour v. Walker, 1883, 25 Ch. D. 673; 53
L. J. Ch. 413 ; 32 W. R. 214).

In Admiralty actions in the High Court the practice followed is that

which was in force before the Judicature Acts (Order 37, r. 39). A
witness may be orally examined and his depositions taken down before

the Admiralty Registrar, or the Assistant Admiralty Registrar, or before

one of the examiners in Admiralty (3 & 4 Vict. c. 65, s. 89 ; c. 66, s. 9

;

24 Vict. c. 10, s. 28), or before a commissioner (Order 37, r. 1). As
to the practice, see Williams and Bruce, Admiralty Practice, p. 427-430.

In the exercise of its discretion the Court will not regard the case of

a defendant with the same strictness as the case of a plaintiff who has

chosen his own forum {Ross v. Woodford, [1894] 1 Ch. 38 ; 63 L. J. Ch.

191 ; 42 W. R. 188 ; 8 R. 74).

2. In Divorce Cases.—Where a witness is out of the jurisdiction of

the Court, or where by reason of his illness, or from other circumstances,

the Court shall not think fit to enforce the attendance of the witness in

open Court, the Court may order a commission on a requisition addressed

to the judges of a foreign Court to issue for the examination of such

witness on oath upon interrogatories or otherwise, or if the witness be

within the jurisdiction may order the examination of such witness before

an officer of the Court or other person (20 & 21 Vict. c. 85, s. 47).

Application is made to the registrar by summons on affidavit, or in

undefended cases without summons. If the examination of a party is

required, the application must be to the judge. Any of the parties may
apply by summons to the registrar for leave to join in a commission or

requisition and to examine witnesses thereunder (Divorce Rules, 129-136

and 181-184; Oakley, Divorce Practice, p. 104-113).
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3. In Bankruptcy Proceedings the Court may in any matter take the

whole or any part of the evidence by commission abroad. An order for

a commission or letter of request to examine witnesses and the writ of

commission or request follow the forms for the time being in use in the

High Court, with such variations as circumstances may require (46 & 47
Vict. c. 52. s. 105 (5); Bankruptcy Eules, r. 68).

4. County Courts.—The judge may order, where it shall appear

necessary for the purposes of justice, an examination of witnesses to be

taken before the Court or any officer of the Court or any other person

at any place in England or Wales. Where the witness resides out of

the jurisdiction of the Court, the judge may appoint the registrar of the

Court of the district in which the witness resides to take the examina-

tion. In other respects the circumstances in which an examination may
be ordered, the procedure, and the use that may be made of the deposi-

tions is nearly the same as in the High Court (see 51 & 52 Vict. c. 43,

s. 164 ; and County Court Eules, Order 18, rr. 18-32).

The order for examination may be applied for by notice for directions

or by ex parte application, or on notice in writing (ibid., Order 15, rr.

1 and 4; Order 12, r. 11a; see Annucd County Court Practice, 1897,

p. 205).

5. In the Mayors Court, London, and other Courts to which the

Borough and Local Courts of Eecord Act, 1872, applies, a judge of the

High Court may, on the application of any of the parties to any pending
action, order a commission to issue for the examination of witnesses

upon oath at any place beyond the limits of England and Wales by
interrogatories or otherwise (35 & 36 Vict. c. 86, s. 2 and schedule).

And by the Mayor's Court of London Procedure Act, 1857, 20 & 21

Vict. c. clvii. s. 26, that Court may order a comxmission to issue for the

examination of witnesses upon oath at any place or places beyond the

limits of England and Wales (see Form in Glyn and Jackson, Mayors
Court Practice, 2nd ed., p. 210). By sec. 24 of the same Act the Court
may order an examination before the registrar or other person of any
witness in any part of England and Wales.

6. Evidence for Foreign Tribunals.—See Evidence fok Foreign and
Colonial Tribunals.

[^Authorities.—See Annual Practice, 1906, Notes to Order 37 ; and
The Taking of Evidence on Commission, by Hume-Williams and Macklin,

2nd ed., 1903.]

Commission (in Army and other Forces).—The
commission issued by the Crown to a person to serve as an officer in

any of the land or sea forces confers a public office ; and the purchase

or sale thereof was therefore illegal at common law. By 49 Geo. iii.,

1809, c. 126, s. 7, however, the sale and purchase of commissions in the

army, at such prices as should be fixed by regulation, was legalised, but
not to any further extent. Otherwise all buying and selling of and
receiving money for civil, naval, or military commissions, and all nego-

tiations in respect thereof, were made misdemeanors. In 1871 a royal

warrant cancelled all previous regulations fixing the prices at which
any commission might be purchased, sold, or exchanged, or in any way
authorising the purchase or sale or exchange for money of any such

commission. The Eegulation of the Forces Act, 1871, 34 & 35 Vict,

c. 86, appointed commissioners for allotting compensation out of the

public funds to officers on their retirement who, when the royal warrant
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was issued, held saleable commissions; in some cases over regulation

prices being permitted to be paid by the commissioners. The powers of

the commissioners were extended to officers serving in certain Indian
corps, who would have received money according to custom on retire-

ment (37 & 38 Viet. c. 61).

In the navy and royal marines the sale of commissions had not been
authorised in any way by regulations ; and after the Act of George ill.,

above mentioned, they were unsaleable as being illegal ; in the navy the

purchase system has never existed.

The Regimental Exchange Act, 1875, 38 Vict. c. 16, authorises His
Majesty to regulate from time to time exchanges to be made by officers

of the regular forces from one regiment or corps to another, and excepts

changes so made from the provisions of the Army Brokerage Acts,

which are defined as the Act 5 & 6 Edw. vi. c. 16, and the above-

mentioned Act of George iii. All officers on promotion or exchange
must sign a declaration that they have not paid, or promised to pay, by
themselves or others, any money or money's worth, or received any
payment as consideration in respect of such exchange or promotion.

By sec. 155 of the Army Act, 1881, 44 & 45 Vict. c. 58, every person,

except the Army Purchase Commissioners, and persons acting under
their authority, who negotiates, acts as agent for, or otherwise aids or

connives at, the sale or purchase of any commission in the regular

forces, or gives or receives any valuable consideration in respect of any
promotion in, or retirement from, such forces, or employment therein,

or any unauthorised exchange, is liable on conviction on indictment,

or information, to a fine of £100, or imprisonment not exceeding six

months; and if an officer, on conviction by court-martial, to be dis-

missed the service.

The abolition of purchase at once led to a change in the method of

granting first commissions in the army. Military colleges were estab-

lished and developed, and together with a modified system of nomination,

and supplies from the militia, with promotions from the ranks, enable

the army to be staffed sufficiently for ordinary purposes. The South
African war threw everything into a state of chaos, and commissions

were granted freely from the militia, yeomanry, volunteers, irregular,

and colonial corps, both to officers and men. Since the war the regula-

tions have again assumed ordinary shape, and the following are the

various methods by which a commission may be obtained in the regular

forces of the Crown. All candidates for commissions must pass the

standard physical and medical tests :

—

1. Royal Military Colleges of Sandhurst and Woohoich (the latter

being used only for training for the Artillery and Engineers).—Entrance
is gained by competitive examination, and after a period of residence,

the length of which depends on the exigencies of the service, a final

examination is taken to qualify for a commission. Those candidates

who qualify are gazetted as second-lieutenants, as vacancies occur, their

order of merit in the examination being a governing factor in their

seniority in the army. From these two colleges conies the great bulk

of army officers.

Officers of the Militia and Yeomanry.—Every year a considerable

number of commissions in the irregular forces is granted by means of

competitive examination confined to these forces. Officers must be

between twenty and twenty-five years of age ; have served two annual

trainings (each training to be in a distinct year) ; have attained a certain.
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educational standard ; and have been attached to a regular unit for two
months.

3. University Studeiits.—Every year a small number of commissions

is allotted to the universities of the United Kingdom, who under certain

conditions nominate, in turns, some of their qualified students. Nomina-
tion is by a board for each university (or group of universities) on which
the War Ofhce is represented. Three years' residence at the university

is required and the passing of an examination for a degree in an approved

group of subjects. By attaining first-class honours in a degree examina-

tion one year's seniority is gained. During residence students are

further required, if they are not yeomanry or militia officers (in which
case two trainings are accepted), to be attached to a unit of the regular

forces for a six weeks' course in two years, or a twelve weeks' course in

one year. A qualifying examination in military subjects must also be

passed before gazetting.

4. Colonial Residents.—Every year two commissions are allotted to

each of the following colonies :—New South Wales, South Australia,

Victoria, Queensland, New Zealand, and the Cape of Good Hope ; six

every year to Canada; one every year to Tasmania; one every two
years to Natal ; two every three years to the Royal Malta Regiment of

militia. Applicants must be officers of local colonial military forces

who have attended two annual trainings (each in a distinct year), or

have seen active service in the field; have attained a certain literary

standard ; and have qualified in the examination in military subjects.

The age limit is eighteen to twenty-two. In addition to the above, one
commission annually is granted to a student of the university of Malta,

and one to the students of each chartered university in colonies not
having a military college through which commissions in the army may
be obtained. The conditions are very similar to those in force for the

home universities.

5. Non-Commissioned Officers and Men of the Regular Forces.—A con-

siderable number of commissions are granted direct from this source

every year, mainly on the recommendation of a commanding officer. A
certain standard of literary knowledge is required, and some assistance

is given towards the necessary expenses for equipment.

6. Royal Military College, Kingston, Canada.—This institution follows

the lines of the home military colleges, and while primarily supplying

the local forces is allowed to nominate to a small number of commissions
every year in the home regular forces.

7. Pages of Honour.—Gentlemen who have been pages of honour to

the King are nominated to the royal military colleges without examina-
tion, and subsequently obtain commissions in the Guards Regiments by
nomination after passing a qualifying examination,

Nominations hy Commanding Officers of Guards Regiments.—As a
temporary measure, and subject to certain conditions, the above officers

may nominate gentlemen for His Majesty's approval for probationary

commissions in their respective regiments. Commissions are also

granted in the Royal Army Medical Corps, the Army Service Corps,

the Army Veterinary Corps, and the Army Ordnance Department
under special professional conditions, which are set forth in the various

departmental regulations.

In the navy during the last few years there have been drastic altera-

tions. Formerly engineers and the so-called executive branch underwent
separate training, but now naval students enter on the same basis, and
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do not receive commissions in the separate branches until later in their

careers; they are to some extent able to indicate their choice of a
branch, but such choice is always subject to the exigencies of the service.

Stamp duty is no longer chargeable on commission to officers in the

army, navy, or royal marines (Eevenue Act, 1903, 3 Edw. vii. c. 46, s. 9).

The 25 & 26 Vict. c. 4, provided that by Order in Council all com-
missions in the land forces of the Crown might be issued without the
Koyal Sign-Manual, with the signature of the commander-in-chief and
a principal Secretary of State ; and in the case of the royal marines, of

the Admiralty ; and in the case of military chaplains and commissariat

and store-officers, of a principal Secretary of State. The Eegulation of

the Forces Act, 1871, s. 6, provided that the commissions of officers in

the militia, yeomanry, and volunteers should be held from His Majesty,

and be prepared, authenticated, and issued in the same manner as

commissions in the land forces of the Crown, and first commissions are

to be given to persons recommended by the lieutenants of counties.

The provision of the Act of Settlement, 12 & 13 Will. in. c. 2, pro-

hibiting the commissioning of aliens, is repealed by the Naturalisation

Act, 1870, 33 & 34 Vict. c. 14, where a certificate of naturalisation, in

accordance with that Act, has been obtained.

Commissions in the army, or navy, or royal marines and militia

cannot be resigned without leave; but the power of dismissal at

pleasure is a constitutional prerogative. See as to resignation of

commission, R. v. Gumming, 1887, 19 Q. B. D. 13, and cases cited

in Manual of Military Law, 1899, p. 249 ; and as to dismissal at

pleasure, Dunn v. B., [1896] 1 Q. B. 116. Nor will a remedy be given

by the civil Courts on account of injuries which affect only the profes-

sional status of officers ; therefore they will give no redress for dismissal,

deprivation of rank, or reduction or deprivation of pay. See also

Mitchell V. R. in 1890, reported as a note to Dunn v. R., supra, where it

was held that no engagement made by the Crown with any of its

military or naval officers, in respect of services, either present, past, or

future, can be enforced in any Court of law.

An officer may be cashiered or dismissed the service for various,

offences by sentence of court-martial (Army Act, 1881, s. 44, and Naval
Discipline Act, 1866, 29 & 30 Vict. c. 109, s. 52).

By 7 Will. IV. and 1 Vict. c. 31, officers of the army and marines in

case of the demise of the Crown hold their commissions until cancelled,

although under 6 Anne, c. 41, s. 8, commissions generally continue for

six months afterwards.

A member of the House of Commons who accepts for the first time
a commission in the army or navy must resign his seat, but may be
re-elected (6 Anne, c. 41, s. 25). The acceptance of a new commission,

however, does not vacate his seat (s. 28). The same rule is extended to

the acceptance of a commission in the marines. A member who accepts

a first commission in the militia, yeomanry, or volunteers does not
vacate his seat (52 Geo. in. c. 68, s. 176 ; 44 Geo. in. c. 54, s. 58 ; 26 &
27 Vict. c. 65, s. 5 ; 36 & 37 Vict. c. 77, s. 6 ; May's Parliamentary
Practice, 11th ed., 649 ; Ptogers on Elections, Part II., 18th ed., 52). See
Army and Officers.

Commission in Lunacy-—See Lunacy.

Commission of Assize.

—

See Circuits.
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Commission of the Peace—A document in which are

enrolled the names of the persons appointed to act as justices of the

peace for a county, borough, or other district, and in which the nature

of their jurisdiction is defined. In strictness, the authority of county
justices was of a purely statutory origin ; but by inveterate usage the

commission is held to warrant them in the exercise of jurisdiction, not

expressly, if impliedly, given by any of the statutes under which their

appointment or powers were authorised or defined (see Justice of the
Peace). The original form of the commission was settled about 1327, on
the institution of the office, temp. Edw. iii. It continued in use (subject

to the modification prescribed by 27 Hen. viii. c. 24) until 1590, when a

new form was settled by the judges (Lambarde, Mrenarcha, c. 9, p. 43),

which is to be found in Lambarde, Eirenarcha, c. 8, in Latin, and in Burn's

Justice, 30th ed., vol. iii. p. Ill, in its latest version. The Elizabethan form
continued in use until 1878, when a new form was prescribed by rules

made in 1878, under the Crown Office Act, 1877, 40 & 41 Vict. c. 41,

and printed in Statutory Eules and Orders, Eevised (ed. 1904), vol. ii.,

tit. " Clerk of the Crown in Chancery," p. 14. Until 1835 justices in

corporations derived their jurisdiction from charter or prescription (see

Lambarde, Eirenarcha, p. 26), and not from a commission of the peace.

Since that Act, except in the City of London, the justices of a municipal
borough (except the mayor and latest ex-mayor) can sit only under a
commission of the peace (5 & 6 Will. iv. c. 76, ss. 98, 107). That in use

for boroughs is prescribed by the rules of February 22, 1878, made under
the Crown Office Act, 1877, and is printed in Statutory Kules and Orders,

Eevised (ed. 1904), vol. ii., tit. " Clerk of the Crown in Chancery," p. 14.

The commission continues until superseded or renewed. At common
law the demise of the Crown determined the commission ; but now under
1 Anne, St. 1, c. 8, the justices can act on their old commission for six

months after the demise of the Crown. A man's right to sit as justice

is not altered by his promotion to any title of honour (1 Edw. vi. c. 7).

Commissions of the peace are prepared by the clerk of the Crown in

Chancery, an office now (under the Great Seal (Offices) Act, 1874) united

with many others in the Lord Chancellor's Secretary of Presentations.

They are printed on parchment with blanks to be filled up, and the

names of the justices are inserted in a schedule, which has a space for

inserting the names of justices appointed after the issuing of the commis-
sion ; and they are now generally issued under the Wafer Great Seal

except in the Duchy of Lancaster, where they are issued under the

Duchy Seal (27 Hen. viii. c. 24, s. 5). Clerks of the peace and town
clerks must send to the clerk of the Crown in Chancery, in January in

each year, a statement of the justices who have qualified, and, so far as

they know, of those who have died during the preceding year, and a
record of all justices is kept at the office (Eules of Eeb. 22, 1878 ; St.

E. & O., Eev. (ed. 1904), vol. ii., tit. "Clerk of the Crown").
Prior to 1871, before a justice could act under the commission, it was

necessary for him to take the prescribed oath, which was done before

other justices, under commission to swear in the fellow-justices by a writ

of dedimus potestatem (Lambarde, Eirenarcha, c. 10, p. 52), directing some
person to swear in the new justices, and certify the oath to the clerk of

the Petty Bag. The functions of this official as to commissions of the

peace were transferred to the clerk of the Crown in Chancery by the

Great Seal (Offices) Act, 1874, 37 & 38 Vict. c. 81. The fee for issue of

the writ was 2s. 6d., under the Petty Bag Eules of 1849 (St. E. & 0.,

\
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Rev. (ed. 1904), vol. xii., tit. "Supreme Court," p. 930). The writ

contained in schedules the oaths to be administered. These have been
superseded, except that as to qualification, by the Promissory Oaths Act,

1868, and the writ has been rendered unnecessary by the Promissory
Oaths Act, 1872, 34 & 35 Vict. c. 48, s. 2. A justice may make the

declaration of office before the King's Bench Division, and this is

occasionally done.

Commissioners (Charity).—See Charity Commission.

Commissioners for Oaths.—By the Commissioners for

Oaths Act, 1889, the power of appointing commissioners for oaths in

England is vested in the Lord Chancellor, sec. 1 of that statute em-
powering him to issue commissions to practising solicitors "or other
tit and proper persons." In practice only solicitors who have been
on the rolls for six years are appointed, and by the form of commission
now in use the appointment lasts only so long as the person holding

ib continues in practice as a solicitor. Application for the appointment
is made to the Lord Chancellor by petition, supported by certificates

of fitness from two barristers, two solicitors, and six householders. If

the application is entertained, the commission (which requires a £5
stamp) is issued, but, before being acted upon, it must be registered

with the Incorporated Law Society, a registration fee of one shilling

being payable.

The Lord Chancellor may revoke any commission (sec. 1 of the above
Act), and this power of revocation extends to commissions granted by a

Common Law Court prior to the Judicature Act, 1873 (Ward v. Gamgee,

1891, 65 L. T. 610).

As to the jurisdiction of commissioners for oaths and its limitations,

and the duties of commissioners in administering oaths and affirmations,

etc., see Oath ; Oaths.
Charges of Commissioners.—A commissioner is entitled to make the

following charges :

—

s. d.

For every oath, declaration, affirmation or attestation upon

honour . . . . . . .16
(This means for every person sworn or affirmed.)

For marking each exhibit . . . . .10
See R. S. C, Appendix N, " Oaths and Exhibits."

There is no fee provided for signing a Schedule to an

affidavit, etc., which must, however, be signed unless it

precedes the jurat. See Oath.

A commissioner is entitled to charge special fees when he

necessarily and properly has to take a journey from his office to

swear a deponent, and such charge will be allowed on taxation.

In addition to the above, a commissioner for oaths is entitled to

charge the following :

—

On taking a recognisance or bond, whether one or more 5. d.

recognisor or obligor, and whether entered into by all at

one time, or not . . . . . . 10

This charge is provided for as an official fee by the Order

as to Supreme Court Fees, No. 129, and the like fee is usually
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allowed on taxation where the recognisance or bond is taken s. d.

by a commissioner. But if such allowance is objected to on

taxation it cannot be allowed, as there is no enactment fixing

the fee otherwise than as an official charge.

For each occasion of superintending and attesting the execution

of an administration bond . . . . .16
The ordinary allowance appears to be Is. 6d. for the first

attestation, no matter how many persons execute the bond,

and a further fee of Is. for every subsequent occasion on which

the bond is executed (see Probate Fees, 1874).

On taking the oath of allegiance . . . .26
[See Home Office Regulations, June 1880, made under the

Naturalisation Acts.]

On attesting the signature of each petitioning creditor to a

bankruptcy petition, except where the petitioners are in

partnership . . . . . . .68
Where the petitioning creditor is a company or corporation . 13 4

(This fee is only allowed where the petition is sealed with

the company's seal.)

[^Authorities.—In addition to the authorities above cited, see

Stringer's Oaths and Ajfirmations, 2nd ed.; R. S. C, Order 38, rr. 4, 5,

16, 17 ; and notes under those rules in the Annual Practice.']

Commissioners in Lunacy.—See Asylums, o^w^^, vol. i.

p. 598. Other bodies of Commissioners v^ill be found dealt with under
Bail Piece; Improvement Commissioners; Land Tax; Harbours;
Lighthouses; Turnpike Eoads; Woods and Forests, and similar

headings.

Commissions.—See Principal and Agent.

Commissions of War.—See Privateering.

Commissions Rogatory {Fr. Commissions rogatoires).—
Commissions by which evidence is obtained for the Courts of one
country by the agency of the tribunals of another country. The more
common method, according to present-day practice, is by letters of

request. See the subject dealt with under Commission, Evidence on,

and Evidence for Foreign and Colonial Tribunals.

Commit Suicide.—Where the policy of insurance contains

a proviso vacating it in the event of the insured " committing suicide,"

or "dying by his own hand," or "perishing by his own hand," these

terms are practically synonymous {Dufaur v. Professional Life Co.,

1858, 25 Beav. 599; 53 E. R. 766; Borradaile v. Himter, 1843, 5

Man. & G. 639; Clift v. Schwabe, 1846, 3 C. B. 437); and the policy

will be avoided if the assured take his own life voluntarily, with a

knowledge of the physical character and consequences of his act,

whether he is beneficially interested in it or not (same authorities).

See Life Insurance ; Lunacy ; Suicide.
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Commitment is a warrant or order of a Court, or of a justice

of the peace, directing a ministerial officer, such as sheriff, bailiff, or

constable, to take a named person to prison, whether on remand, or to

await trial or during trial, or in execution of judgment or sentence, and
directing the governor or gaoler of the prison to detain him for the

period and purpose specified, and to produce or discharge him at its

termination. Where an arrest is made without warrant by a constable

or private person, though the supposed offender is taken into custody,

his conveyance to a gaol or lock-up is not a commitment in the proper

sense ; and under the present course of criminal justice a person so

arrested does not go to prison until after he has been before a justice.

Its old name was a mittimus. Except perhaps in the earliest times

a commitment has always been in writing, and since the Habeas Corpus
Act, 1679, and the effective enforcement by the Courts of that remedy,
a written commitment is now necessary to justify a gaoler in accepting

a prisoner, and no gaoler can safely accept one on an oral direction,

except from a Court of Kecord (see Burn, Justice, 30th ed., vol. i. p. 851).

Since 1404 (5 Hen. iv. c. 10) commitment to private custody has

been illegal; and all commitments must be to the common gaol, and
there alone may a prisoner be detained, unless he is too ill to be taken
there, or the gaoler will not take him from the officer (Dalton, Country
Justice, c. 170; Burn, Justice, 80th ed., vol. i. p. 847). The changes
effected by the Prison Acts of 1865 and 1877 have in form only but not

in substance altered the old-established rule, since the numerous orders

issued by the Home Office (and collected in St. E. & 0., Eev. (ed. 1904),

vol. x., tit. " Prison," E) have merely the effect of providing what prison

is to be regarded as the common gaol for any given district. The gaoler

to whom the commitment is addressed must receive the prisoner, unless

the commitment is bad on the face of it (see 4 Edw. ill. c. 10 ; Dalton,

Country Justice, c. 170).

Every commitment must state the cause for which it is made, i.e. the

offence in respect of which the prisoner is to be detained. If this was
not done, at common law the gaoler was not liable for letting the

prisoner escape ; and now he might be subject to an action for false

imprisonment if he detained the prisoner on such a commitment (2 Co.

Inst. 52). It should also state when and where it is made (2 Hale, P. C.

123; Hawk., P. C, bk. ii. c. 16; R v. Bowdler, 1851, 17 Q. B. 243). If

treason or felony is plainly expressed in the warrant, not necessarily

with all the particulars (see Jones v. Gorman, [1897] 1 Q. B. 374), the

commitment is certainly valid (31 Chas. ii. c. 2, s. 2). In cases of felony,

though perhaps not of treason {B. v. Despard, 1798, 7 T. E. 736 ; 4 E. E.

563), it is expedient, if not essential, to specify the special nature of the

felony, and to make the ground of commitment particular and certain,

so that the prisoner may know the ground of his detention, and that the

High Court may be enabled to judge of its legality on application for

habeas corpus (De Groenvelt's Case, 1697, 1 Eaym. (Ld.) 213). If the

charge is a misdemeanor it must now be expressed with equal plainness.

The reason that stress is not laid on this in the Habeas Corpus Act,

1679, is that at that date misdemeanor was in most, if not all, cases

bailable as of right, and commitments for misdemeanor, if made, were
either illegal or could be got over by a habeas corpus to obtain bail. A
general commitment to prison to answer such things as should be

charged against the prisoner has always been as illegal as a general

warrant. See 2 Co. Inst. 591 ; Uiitick v. Carrington, 1765, 19 St. Tri. 1029.
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A commitment by a justice out of Quarter Sessions must be under
his seal or it will be invalid (1 Hale, V. (J. 583). Commitments by a

justice are not avoided by his death or vacation of office (42 & 43 Vict.

c. 49, s. 37). Warrants of commitment may be executed on Sunday
if in respect of an indictable offence, but not where they are meant
merely to enforce a penalty (29 Chas. ii. c. 7, s. 6 ; Ux 2^ctrte Ugginr/ton,

1854, 2 El. & Bl. 747).

Commitment on Remand.—The form of a warrant of commitment on
remand in the case of indictable offences is scheduled to the Indictable

Offences Act, 1848, 11 & 12 Vict. c. 42 (Form Q. 1), and the form for

offences punishable summarily is scheduled to the Summary Jurisdiction

Eules, 1886 (Form 10) (St. E. & 0., Eev. (ed. 1904), vol. xi., tit.

" Summary Proceedings," E). In each case there is a direction to the

gaoler to produce the prisoner at the adjourned hearing.

Commitment for Trial.—The forms of commitment for trial for an
indictable offence are scheduled (Forms H. and T. 1) to the Indictable

Offences Act, 1848. Each contains a direction to the gaoler to keep the

prisoner till delivered in due course of law. The gaoler has to give

a receipt for the prisoner to the officer who brings him to gaol (Form
T. 2), and to insert the prisoner's name in the calendar for the next

sittings of the Court for trial whereat he is committed. See Calendar
OF Prisoners.

Commitment in Execution.—The commitment in execution is quite

distinct from the judgment, order, or conviction of the Court, being the

authority to constables and gaolers to take and hold the offender, that

the sentence of the Court may be enforced, {a) The forms of commit-
ment for offences punishable on summary conviction are prescribed

under the Summary Jurisdiction Eules, 1886 (St. E. & 0., Eev. (ed.

1904), vol. xi., tit. "Summary Proceedings," E), which take the place

of the schedule to the Summary Jurisdiction Act, 1848. They are so

framed as to apply to all the cases in which a justice has power to

commit to prison (see Forms 29, 30, 31 (in lieu or in default of distress),

32 (penalty), 33 (imprisonment), and 34). (h) In the case of convictions

by a Court of Eecord a written commitment is not essential. Indeed, in

case of sentence of death for murder no commitment is made out, and
a mere minute of sus. per col. (suspendatur per colluni) is written on the

indictment. At the end of assizes or sessions the presiding judge signs

a calendar in which are inserted the verdict and sentence in each case

of conviction. The record itself, or the memorial thereof, which may at

any time be entered of record, or an oral command sedente curid, are

regarded as sufficient without any warrant under seal (1 Hale, P. C.

504; Kemp v. Neville, 1862, 10 C. B. K S. 523; Watson v. Bodell, 1845,

14 Mee. & W. 70). (c) As to commitments for contempt, see Contempt
OF Court.

The mode of questioning the validity of a commitment is by writ of

habeas corpus in all cases in which the prisoner is not held in execution.

Where he is so held by order of a Court of summary jurisdiction, the

usual course is to apply for a writ of certiorari (q.v.) if the conviction on
which the commitment is founded can be questioned; or for a habeas

corpus (q.v.) if the commitment only is bad.

If the commitment is made wholly without jurisdiction, a justice is,

but a judge of the High Court apparently is not, liable to an action for

false imprisonment {Anderson v. Gorrie, [1895] 1 Q. B. 668).

Where the commitment is in erroneous exercise of jurisdiction, but
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not malicious, the committing justice cannot be sued {Kem'p v. Neville,

1862, 10 C. B. K S. 523).

Where a man is held under a commitment based on a conviction in

a Court of Eecord, a writ of haheas corpus cannot be obtained except as

ancillary to a writ of error (31 Chas. ii. c. 2, s. 2).

To enable a prisoner to know why he is detained, he is entitled to

have a copy of his commitment within six hours after demand (31
Chas. II. c. 2, s. 5). This enactment extends to commitments under
which persons are brought from outside England into England {Sedley

V. Arhouin, 1800, 3 Esp. 174). An application for a writ of habeas

corpus will not be entertained unless a copy of the commitment is

produced to the Court, or its absence accounted for.

Under the present procedure the Court will not be punctilious as to

minor formal defects in a commitment if on examination of the facts on
which it was founded they prove to be sujfficient to justify a commit-
ment in proper form ; and a good commitment by justices can always
be substituted for a bad one if the conviction is good (42 & 43 Vict. c.

49, s. 36). The cases on the technical view of the law are collected in

Burn's Justice, 30th ed., 870-881.

There is no modern precedent in the High Court of interference

with a commitment on remand or commitment for trial in England for

the purpose of quashing it, or except for the purpose of getting bail.

In the case of committal for trial by a coroner, on an inquisition of

murder or manslaughter, if the inquisition is quashed, an order to

quash the commitment follows as of course, though technically it must
be effected by a writ of haheas corpus {B. v. Clerk of Assize of Oxford
Circuit, [1897] 1 Q. B. 370). And in the case of commitments for trial

abroad or in the colonies under the Extradition Acts or the Fugitive

Offenders Act, 1881, the High Court will direct the release of the
prisoner, whether the commitment is formally valid or not, if the

depositions on which it is founded do not justify extradition under the
Acts and treaties (see R. v. Portugal, 1885, 16 Q. B. D. 4927^.). See
Extradition ; Habeas Corpus.

[Autho7'ities.—Hawk., P. C, bk. ii. c. 16; Burn, Justice, 30th ed.,

vol. i. 843-888; Short and Mellor, (7r. Off. Pr. ; Paley on Convictions,

8th ed., 352 et seq.]

Committed for Trial-—This expression properly means
committed to prison by justices to await trial by a judge or jury,

whether under sees. 22 or 25 of the Indictable Offences Act, 1848, or

by a Court, judge, coroner, or other authority having power to commit
any person to prison with a view to his trial, but has been extended to

persons admitted to bail upon their recognisance to appear and take

their trial before a judge or jury (Interpretation Act, 1889, 52 & 53
Vict. c. 63, s. 27). This definition, though it applies in terms only

to Acts passed since 1890, expresses the now generally understood
meaning of the term defined.

Committee for Privileges.—See Privileges, Com-
mittee FOR.

Committee (of Lunatic).—See Lunacy.

Committitur Piece.—An instrument in writing on parch-

ment, and filed with the officer who acted as clerk of the judgments,,
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charging a person (already in the Queen's Prison) in execution at the

suit of the same person who caused his arrest in the first instance.

The Queen's Prison was discontinued in 1862 (25 & 26 Vict. c. 104),

and HoUoway Prison substituted (28 Vict. c. cxvii.). The older pro-

cedure is given in full detail in 5 Petersdorff', 575, and Tidd's Practice,

and its most recent form in Chitty's Arclibold, 14th ed., 1194. Snice

the Debtors Act, 1869, imprisonment for debt being almost wholly
abolished, proceedings by committitur appear to be obsolete (see Chit.

Arclibold, 14th ed., 1195).

Co 1111111X111 re is one of the recognised forms of accession of
property (q.v.), and denotes the mixture of solids, as distinguished from
confusion (q.v.), which denotes the mixture of liquids and specification

(q.v.) where the mixture results in the creation of a new species.

Commixture may happen in three ways : (1) With the consent of all

the owners of the goods
; (2) intentionally by the act of one or more

against the will of the others ; and (3) accidentally or without fault on
anyone's part. The principles of English law governing these cases

are entirely at one with those of Eoman law (see Justinian, Ins. 2, 1,

27, 28; Bracton, bk. ii. c. 2). So long as the intermixture continues,

the respective proprietors are possessors in common, with a right to

claim their respective shares, taking into account any differences of

quality or value, or, at all events, an account thereof (Jones v. Moore,

1841, 4 Y. & C. 351 ; Buckley v. Gross, 1863, 3 B. & S. 566). If the

intermixture takes place against the will of an owner he may, if his

goods are separable or can be identified, follow them up directly

{Cohvill V. Beeves, 1811, 2 Camp. X. P. 575; In re Hallett's Estcde,

Knatclibull v. Hcdlett, 1880, 13 Ch. D. 696); but if the goods
cannot be identified, or only with great difficulty, then a different rule

prevails, and there will be a right to claim a proportion of the mixture
or its value {Lupton v. White, 1808, 15 Ves. 432; 33 E. E. 817; 10

E. E. 94; Cook v. Addison, 1869, L. E. 7 Eq. 466; In re Hallett &
Co. ; Ex "parte Blanc, [1894] 2 Q. B. 237), which last case seems to

greatly modify the ancient rule that the party wronged might claim

the whole mixture when the wrong-doer was unable to separate the

parts {Lupton v. White ; Colwill v. Beeves, both supra). See also In re

Ocdivay, [1903] 2 Ch. 356.

Common
TABLE OF CONTENTS.

Common Appendant . . . 223
Common Appurtenant . . . 224
Common by reason of Vicinage . 225

Common in Gross.... 225

Copyholders as Commoners . . 226
Rights over the Waste . . . 226
Inclosure and Approvement . 227

Common is a right or privilege which one or more persons have to

take or use some part or portion of that which another person's lands,

waters, woods, etc., produce {Cruise, 65). The most important right of

this kind is common of pasture; other rights of the same nature are

commons of estovers (see Estovers), piscary (see Piscary), turbary (see

Turbary), [and the right of taking sand, gravel, or clay, or of quarrying,

for use within the manor (see Heath v. Deane, [1905] 2 Ch. 86)]. The
difficulties which attend the investigation of this branch of our law
are due partly to economic and partly to historical causes. In the
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Middle Ages large tracts of the country—perhaps amounting to one-

half of all England—were cultivated in common fields divided into

strips. The inhabitants of the villages held a number of scattered strips

in different parts of their common fields, of which there were usually

two or three, and tilled them according to a customary system of

agriculture. When the corn was not growing the owners of the strips

enjoyed over the entire fields certain rights of pasture, which varied

considerably in different localities. The writs which were used to

enforce rights in the open field were the same as those used to

enforce rights of common of pasture over waste lands. The judges

were thus required to apply a single standard to two entirely different

sets of circumstances. Their decisions, as reported in the Year-Books,

are, in consequence, often seemingly contradictory ; and only by a col-

lating (which yet remains to be done) of the reports with the plea

rolls can their true import be ascertained. The common field system

[practically] no longer exists, and rights of pasture are now seldom

found, except upon waste lands. Yet it is upon these very decisions,

which often refer solely to common in open fields, that the modern law

of common of pasture is based.

Common of pasture is of four kinds, namely : Common Appendant,
Common Appurtenant, Common pur cause cle vicinage, and Common in

Gross.

Common Appendant.—Common appendant is a right of common
which became annexed to a tenement by operation of law independently

of an express grant. If before the Statute of Quia Emptores a man
enfeoffed another of lands parcel of his manor in socage, the law presumed
without express words a grant of sufficient pasture in the waste for the

beasts levant and couchant on such lands. " Common appendant is of

common right, and commences by operation of law, and in favour of

tillage, and therefore it is not necessary to prescribe therein, as it would
be if it were against common right, but it is only appendant to ancient

arable land, hide and gain, and only for cattle, scilicet, horses and oxen
to plough his land, and cows and sheep to manure his land, and all for

the bettering and advancement of tillage, and therefore it is against the

nature of a common appendant to be appendant to meadow or pasture
"

{Tyrringham's Case, 1584, 4 Co. 36a; see Baring v. Abingdon, [1892]
2 Ch. 374).

But although such common could formerly only be claimed as

appendant to arable land, the law is now less strict in this respect;

and where an immemorial enjoyment of a right of common has been
proved it will be presumed to be annexed to land anciently arable. But
it must be expressly pleaded that the land was anciently arable, and
a claim to common appendant made in respect of meadow or pasture

land, without pleading that it was anciently arable, will still be bad.

A claim has, indeed, been successfully made for a right of common
appendant to a cottage, but the decision which allowed it was based

upon the fact that a statute of 31 Elizabeth declared that every cottage

should have four acres of land " to be continually occupied and manured
therewith" {Emerton v. Selhj, 1703, 2 Eaym. (Ld.) 1015). This Act
was repealed in 1775, and it is probable that no such claim could now
be maintained.

In common appendant the number of cattle which a commoner is

entitled to put upon the waste is determined by the number levant and
couchant upon his land. These words levant and co^cchant have been
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differently interpreted by the judges. Thus Willes, C.J., stated that the

tenant can only have a right of common for such cattle as are leva^it and
cmichant on his estate, that is, for such and so many as he has occasion

for to plough and manure his land in proportion to the quantity thereof

{Bemiett v. Becve, 1740, Willes, 231). In Scholes v. Hargreaves (1792,

5 T. R. 46 ; 2 E. R 532) Buller, J., said that levancy and couchancy
" means the possession of such land as will keep the cattle claimed to be

commoned during the winter; and as many as the land will maintain in

the winter so many shall be said to be levant and couchant!' It is

remarked by Serjeant Woolrych, in his treatise on The Law of BigJds

of Common, that there is not often any substantial disagreement between
these two methods of regulation, since it usually happens that the

average produce of a farm will afford a sufficient maintenance during

the winter for the cattle which have been serviceable in tilling the

land. In the case of Carr v. Lamhert (1866, L. E. 1 Ex. 168) the

Exchequer Chamber held that levancy and couchancy was rather

the measure of the capacity of the land than a condition to be actually

complied with by the cattle lying down or getting up, or by their

being fed off the land; and affirmed a decision of the Court of

Exchequer to the same effect. A person having a right of common
appendant cannot sell or assign his right, but he may borrow cattle for

the purpose of manuring his land and may use the pasture with them.

Common appendant is not extinguished by a commoner purchasing

a part of the land subject to his right, and the common is apportioned

because it is of common right (Co. Litt. 122a). See also Lord Dun-
raven V. Llewellyn (1850, 15 Q. B. D. 791; 81 E. E. 809; Baring v.

Abingdon, [1892] 2 Ch. 374), and Williams on Beal Property, 18th ed.,

App. F.

Comm.on Ajipurtenant.—Common of pasture appurtenant is a right

claimed by grant or prescription to pasture cattle on the land of another.

It arises by act of parties, and not by operation of law. Unlike common
appendant, it may be claimed for donkeys, goats, swine, and geese, as

well as for commonable beasts, that is, for oxen, cows, horses, and
sheep. The grant or prescription may include a fixed number of beasts,

or it may be confined to cattle levant and couchant on the lands of the

commoner. But it cannot be claimed for cattle sanz nombre {Benson v.

Chester, 1799, 8 T. E. 401; 4 E. E. 708); and the early cases in which
that expression is used must be taken to refer to claims for beasts

levant and couchant. Common appurtenant may be claimed as appur-

tenant to meadow or pasture as well as to arable land ; but it cannot be

claimed as appurtenant to a house without any land {Scholes v. Hargreaves,

supra). But a right of common appurtenant for cattle levant and
couchant on a tenement formerly in a condition to support cattle is not

extinguished by its conversion to other purposes, if the tenement is

still in such a condition that it might easily be turned to the purpose

of feeding cattle {Carr v. Lambert, supra). Common appurtenant may
be apportioned where a part of the land in respect of which it is claimed

has been alienated. But if the commoner purchases any part of the

land over which his right extends, he loses his right over the whole
land {Wilde's Case, 1610, 8 Co. 79). But unity of possession is not of

itself sufficient to effect an extinguishment. Thus, in the case of B. v.

Hermitage (1692, Carth. 240), it was held on the facts that there was no
extinguishment of common; "for where an unity of possession doth

extinguish a prescriptive right, 'tis requisite that the party should have
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an estate in the lands a qua and in the lands in qua, equal in duration,

quality, and all other circumstances of right."

Arable lands cultivated in the common field system were sometimes
called shack fields. The tenants of such lands enjoyed, as has already

been stated, rights of common, which were, in general, rights of common
appurtenant. Where it still exists, the adjoining tenements are held in

severalty, until after harvest time, when the boundaries of the tene-

ments are removed, so as to enable the cattle of each tenant to pasture

on the stubble and grass edges of the tenements of the other tenants

during the autumn and winter months. At the time of sowing the

tenements are again held in severalty. This kind of common, which
formerly prevailed in the eastern counties, admits of many varieties.

But owing to the Inclosure Acts of the present century it is now seldom
met with.

The distinctions between common appendant and common appur-
tenant do not seem to have been recognised in early times. Mr.
Scrutton, in Commons and Common Fields, has shown that the two
expressions are used indifferently in the Year-Books of Edward IIL, and
there is no clear distinction between commons appendant and appur-

tenant before the year 1462. The early history of common, however,
is a subject which is still wrapt in considerable obscurity, and research

may yet explain several early decisions which are seemingly incon-

sistent.

Common hy reason of Vicinage.—A common pur cause de vicinage is

said to exist where the inhabitants of one or more adjoining manors have
been accustomed to intercommon with one another from time immemorial.
The vills or manors must be adjoining one another, so that if one vill

lies between two others, each of these two vills may intercommon with
the vill between them, but not with each other {Dyer, 4:7 h). In The
Commiissioners of Seivers v. Glass (1874, L. E. 19 Eq. 134), Sir George
Jessel stated that neither party can put on the commons more beasts

than his own common will maintain ; so that if there was a vill with a

large common and a vill with a small common, the owner of the land in

the vill with the small common could not put on the entire common
more beasts than the small common could maintain. Each class claiming

this kind of common is only entitled to put its beasts on its own
common, and to allow them to stray on to the adjoining common. It

cannot drive or put its own beasts into the adjoining common in the

first instance. Common pur cause de vicinage is explained in Tyrring-

ham's Case (supra), as existing in law for the sake of avoiding the suits

which would arise if each party could bring an action when the cattle of

the other strayed on to his part of the waste.

Com^non in Gross.—Common in gross is a right of common uncon-
nected with the ownership of land [see for an example Johnson v. Barnes,.

1872, L. R. 1 C. P. 592]. It may be claimed either by grant or pre-

scription, and either for an unlimited number of beasts or for beasts

sanz noinhre. The latter expression, however, must not be taken literally.

All that it means is that the person in whom the right is reposed is

entitled to place as many beasts on the waste as the waste will maintain,

in addition to those of the persons who enjoy rights of common appen-

dant and appurtenant on it. A right of common appurtenant for a

certain number of beasts can become a right of common in gross by an
express grant, with a reservation of the tenement to which it was appur-

tenant. But neither common appendant nor common appurtenant for

VOL. III. 15
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cattle levant and couchant on a commoner's land can become so changed
(Drurij V. Ke7it, 1603, Cro. (2) 14). Although common in gross may be
claimed by prescription, it would seem from Shuttleworth v. Le Flemiyig

(1865, 19 0. B. N. S. 687) that the Prescription Act, 1832, has no applica-

tion to such a right.

Coinjholdcrs as Commoners.—A copyholder being at law a mere tenant

at will cannot claim common by prescription in his own name, for

prescription implies an enjoyment of a right from time immemorial, that

is, from the first year of Richard I., and for long after that date the

interest of a copyholder in his land was not protected by law. But in

cases where a copyholder claims a right of common in lands other than
those of his lord he is allowed to prescribe in the name of his lord.

If he wishes to claim such a right in the waste of the lord he is,

instead of prescribing, permitted to claim by alleging a custom within

the manor that all the copyhold tenants of the manor have the same
right. This is the only case in which common or any profit lo prendre

can be claimed by custom [see Custom]. The number of beasts which
copyholders can by custom put upon the waste is usually limited by
levancy and couchancy ; but sometimes it is limited by a scale, and varies

according to the size of the tenements^ to which the right is annexed.

At common law, when the lord of a manor enfranchises a copyholder, the

latter loses his right of common in the wastes of the manor. But if a

copyholder enjoys a right of common outside his manor, his right is not
lost by enfranchisement. It is also expressly provided by the Copyhold
Act, 1894, that an enfranchisement under that Act shall not deprive a

tenant of any commonable right to which he is entitled in respect of the

land enfranchised ; but where any such right exists in respect of any
land at the date of the enfranchisement thereof it shall continue attached

to the land, notwithstanding the land has become freehold. Similar pro-

visions were contained in Acts of 1841 and 1852.

Bights over the Waste.—Strictly speaking, the lord of a manor can
have no right of common over his waste, because common is a right in

alieno solo. But as owner he can put as many beasts there as he pleases,

so long as he leaves sufficient pasture for the commoners ; and, subject

to the same restriction, he can grant licences to strangers to put their

beasts upon the common {Sinith v. Feverell, 1674, 2 Mod. Eep. 7).

Though the lord is owner of the soil, the commoners are entitled to

remove every obstruction to their cattle grazing upon the wastes. They
may therefore remove hedges, gates, or walls erected to impede them in

the exercise of their rights. But they may not meddle with the soil.

Thus in Cooper v. Marshall, 1757, 1 Burr. 259, the lord put rabbits upon
land subject to a right of common, and the commoners then filled up the
burrows. Upon the lord bringing an action of trespass, the defendants
pleaded that they so acted in order to abate a nuisance. The Court
held that the lord had a right to put rabbits upon the common ; but if

he surcharged it in this way, the commoners could seek a remedy by
action. So, too, if a lord of a manor plant trees upon the land subject to

a right of common, a commoner has no right to abate them. The act of

planting is, according to Eyre, C.J., an original right in the soil, prior to

that of common, which is only concurrent with it {Kirhy v. Sadqrove,

1797, 1 Bos. & Pul. 17; 3 R. R. 239).

The public as such have, except in some cases by statute {e.g. under
the Commons Act, 1876), no right to use common lands for the purpose
of recreation and exercise. But the inhabitants of a village may establish
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a right to dance or play games, or to sport upon lands by custom or

by grant, but not by prescription. The leading cases on the subject

are Abbot v. WeeJdy, 1665, 1 Lev. 176, and Fitch v. Bawlings, 1795,
2 Black. H. 393.

\_Proof of a Right of Common.—To establish a right of common, a

prescriptive user must (usually) be proved [see Peescription]. Common
appendant depends upon an express grant or the presumption of a lost

grant, from which it follows that the right must be of such a nature as

tliat it could have lain in grant. For example, the " inhabitants " of a

place who are not a corporation, being an indefinite class, cannot pre-

scribe {Gatevjctrd's Case, 6 Eep. 5965), nor can "owners and occupiers"

(see Tilbury v. Silva, 1890, 45 Ch. D. 107). Again, a right of common
cannot be established by proof of custom (except in the case of copy-

holders, who may rely on the custom of the manor, vide siqwa).']

Inclosiire and Approvement.—In order to inclose a common or to

extinguish a right of intercommonage, it was formerly, in the absence

of a special custom, necessary that the consent of all the commoners
should be obtained. [If by reason of their not consenting this method
was not available, recourse was had to a private Act of Parliament, or

later to the machinery of the Inclosure Acts (^'.'y.).]

In many manors the lord has, by special custom, a power to grant

portions of the waste with the consent of the homage, to be held by copy
of court roll. The newly created tenant as a rule enjoys the same rights

of common as the existing copyholders, but in some manors it is the

custom that they shall not be entitled to rights of common upon the

waste. The procedure in making an inclosure in this way differs con-

siderably in different manors. The right of the lord to make such

grants is of a different nature from the lord's right of " approvement

"

under the Provisions of Merton. These provisions, together with sec. 46
of the Statutes of Westminster the Second, enabled the lord to inclose

portions of the waste for his own benefit, so long as sufficient pasture,

together with ingress and regress, was left to the commoners [of which
the onus of proof was on the lord {Betts v. Thompson, 1871, 6 Ch. 732)].

The Statute of Westminster the Second expressly excepted certain

improvements from its operation. It declared that by reason of a

windmill, sheepcote, dairy, augmentacionis curiae, necessaries aut curtilagii

no man should be grieved by an assize of novel disseisin of common
of pasture. A special custom for the lord, with the consent of the

homage, to grant out portions of the waste to be held by copy of court

roll, does not preclude him from exercising his right of approvement
{Duberley v. Page, 1788, 2 T. E. 391), the right to "approve being

superior to the custom, and derived from the common law." The power
of the lord to approve has been curtailed by the Law of Commons
Amendment Act, 1893, which declares that an inclosure or approve-

ment of any part of a common purporting to be made under the Statute

of Merton and the Statute of Westminster the Second, or either of such

statutes, shall not be valid unless it is made with the consent of the

Board of Agriculture.

[In New South Wales a dedication of Crown lands as " permanent
common" creates a grant for ever for public enjoyment {Sydney

J\hmicipal Council v. Att.-Gen.for New South Wales, [1894] A. C. 444).]

See also Admeasurement; Copyhold; Inclosure Acts (where

Precedents will be found); Metropolitan Commons; Pasture; Pre-

scription; Limitation.
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[Authorities.—Elton, A Treatise on Commons and Waste Lands, 1868
;

Scrutton, Commons and Common Fields, 1887; Woolrych, The Law of
Rights of Common, 1824 ; Cruise, A Digest of the Laws of England, vol. iii.

(Title 23), 1835; Joshua Williams, Bights of Common, 1880.]

Common Assault.—See Assault.

Common Assurances.—See Assurances.

Common Bench.—See Supreme Court.

Common Carrier.—See Carrier.

Common Council.—See London (City).

Common Employment.—See Employers' Liability.

Common Informer.—See Approver; Penalty.

Common Law.—" The Common Law is taken three manner of

ways. First, it is taken as the law of this realm of England, dissevered

from all other laws. And under this manner taken it is oftentimes

argued in the laws of England, what matters ought of right to be
determined by the Common Law, and what by the Admiral's Court or

by the spiritual Court. . . . Secondly, the Common Law is taken as the
King's Courts, of his Bench, or of the Common-Place. . . . Thirdly, by
the Common Law is understood such things as were law before any
statute made in that point that is in question. . .

." {Doctor and
Student, Dial. 2, c. 2). The term, in its largest sense, now means the

whole body of legal principle and usage which is common to all parts

of England, and now to all jurisdictions whose law is of English origin.

But it has been and still is used with several meanings of different

extent, and the choice among them has usually to be determined by
the context, which, however, is seldom a matter of difficulty. It first

appears as a synonym for leges et consuetudines Anglim, the general law
of England administered by the King's Superior Courts—" that law by
which proceedings and determinations in the King's ordinary Courts of

Justice are guided and directed" (Black. Com. i. 68). Hence various

particular applications have proceeded.

A. As occasion arises to contrast the rules of this law with those

of other jurisdictions recognised as authoritative in their own sphere,

and entitled to judicial notice, we find the following kinds of rules

distinguished from and opposed to the common law :

—

1. Local customs, such as those which regulate the descent of

copyhold, and, in Kent and in some exceptional cases elsewhere,

freehold lands.

In one of the earliest Year-Books, 20 Edw. L pp. 321, 327, 329
(a.d. 1292), we find that land descendible according to the regular

course of primogeniture is said to be "en la comune lay," and this is

opposed to "la especial ley," i.e. the custom of partible inheritance

relied on by the plaintiffs in the case.

2. The rules administered by special jurisdictions, as those of the
Spiritual Courts, of the Admiral, of the Forest Courts, and of the law
merchant so long and so far as it was a distinct and different body of

rules.
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3. Especially, after the rise of equity jurisdiction, the system of

justice outside and supplemental to the jurisdiction of the King's Bench,
Common Pleas and Exchequer, which was administered under the King's
authority, and exercised through the Chancellor, the Master of the Eolls,

and later other judges specially established or empowered in that behalf.

Hence the current antithesis of common law^ and equity, which has not
ceased to be current in England since the former powers and authorities

of the King's Courts at Westminster and the Court of Chancery have
been united in the Supreme Court of Judicature, nor, it is believed, in

other English-speaking jurisdictions where analogous changes have taken
place. We no longer speak of an "action at law" and a "suit in

equity," but the practical division of business and learning remains much
what it was.

B. But " common law," as the law of the King's judges, is also taken
in a more limited sense as consuetitdines rather than leges, the rules of

law which are not created or declared by express enactment but developed

by the Courts from principles founded in the " custom of the realm," or

deemed so to be :
" such laws as were generally taken and holden for law

before any statute was made to alter the same" {Termes de la Ley, s.v.

Common Ley). In this sense common law is opposed to statute law,

though many statutes enacted by the Legislature have been and may be,

as is said, " in affirmance of the common law," makino; no chancre in the

substance of the law, but defining in authoritative terms rules that were
already recognised. In particular, the old " common law pleading " is

opposed to reformed systems of procedure introduced by modern legisla-

tion, or what is called " code pleading " in the United States.

The phrases "at common law," "by the common law," may be

referable either to sense A in any of its branches or to sense B.

C. When we look beyond England and the countries which have
derived their law from England, we need a compendious term to dis-

tinguish the whole body of their jurisprudence and judicial system from
the laws and judicial usages prevailing or influential in other lands, and
in particular from the Eoman law. For this purpose we speak of the
*' common law " in an extended sense, meaning the English or Anglo-
American system at large, and either disregarding or subordinating the

internal contrasts already mentioned. In this sense California, for

example, is none the less a common law jurisdiction because a much
greater part of the law has been reduced to a statutory form than in

England. " Common law " and " civil (i.e. Eoman) law " are the most
usual members of the antithesis. As a rule, we say " the law of England

"

or "English law" when the contrast is with some other particular

municipal system, such as modern French law, though there would be
nothing incorrect in speaking of " the common law " for the purpose of

such a comparison.

It will be observed that the characteristics of the common law system

consist in judicial and forensic traditions and usage in the conduct of

judicial business quite as much as in positive rules of law. Public and
oral argument, oral examination of witnesses, conduct of causes by the

parties or their advocates, subject to the standing rules, in their own
way and at their own risk, and open delivery of judgment after hearing

the cause in open Court, are among its main features. " In most
continental countries," on the other hand, " exist systems which retain

traces of procedure based on Eoman and canon law, which prevailed in

the Middle Ages; systems which dispense almost entirely with oral
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evidence, and under which the judge intervenes at every stage, and the

witnesses, if any, are the witnesses rather of the Court than of the

parties " (Sir J. Macdonell in Journ. Soc. Comp. Legisl. i. 274). It is now
said, however, that "everywhere there is to a greater or less extent

pubhcity of trial and the principle of oral pleading, so far as necessary

for publicity " (Dr. Adolf Hartniann at Universal Congress of Lawyers
and Jurists, p. 91 of Official Report, St. Louis, Mo., 1905). The pro-

cedure of our Courts of equity was derived from that of the canon law in

the first instance, but has been largely assimilated to the methods of the

common law even where there has not been any formal amalgamation.

In some British Colonies " the common law of England " has been
expressly declared by statute or ordinance to be the local law (see, e.g.,

Journ. Soc. Comp. Legis. i. 368, 375). The expression would seem in such

cases to include the principles and rules of equity, and perhaps those of

Admiralty jurisdiction so far as applicable. There are a few colonies,

such as Trinidad, where the law of the original settlers has been super-

seded by the introduction of different portions of English law and pro-

cedure from time to time, until there is practically none of the older

system left, but the law of England has never been adopted as a whole.

It seems not strictly correct, though it would be substantially so, to say

that such colonies are under the common law.

It was formerly held by the best American lawyers, and even said in

the Supreme Court of the United States, that there is no such thing as

a common law of the United States distinct from the common law as

received and developed in the several States of the Union ; but the

prevalent opinion is now the other way (see vol. i. p. 337 of the present

work).

As to the early forms and history of the term : in classical Latin
" ius commune " means the rule, whatever it may be, acknowledged by
both or all parties to the matter in hand as binding and applicable

(Nettleship, Contributions to Latin Lexicography, pp. 508-9). Soldiers

discharged, or absent on leave, could make their wills only " communi
omnium civium Eomanorum iure " {Lnst. ii. 11, s. 3); that is, in the manner
lawful for all citizens alike. The term also passed into the Theodosian
Code, and thus became well known to the canonists in the early Middle
Ages (see Pollock and Maitland, Llist. LJng. Laiu, i. 155 [176, 2nd ed.]). We
find mention in the Lombard capitularies formerly ascribed to Pepin,

King of Italy, about A.D. 800 (Canciani, i. 181 ; Pertz, Mon. Germ.
i. 192), of the "lex communis" laid down by Charles the Great, in

contrast with the personal law ("lex sua") of Lombards or Eomans.
No such phrase is known to occur in English documents before the
twelfth century. The Latin version of Edward the Elder's laws quoted
by Blackstone {Com. i. 65), where "jus commune" stands for "folc-riht,"

comes from Lambard's Archaionomia (a.d. 1568), and is Lambard's own
(it is rightly criticised by Spelman, Gloss, p. 329). In the Dialogue of

the Exchequer (about a.d. 1180, i. 11, ad fin.) we read of the forest law

:

" Legibus quidem propriis subsistit
;
quas non communi regni jure sed

voluntaria principum institutione subnixas dicunt;" and in ii. 22 the

question is considered whether the sheriff may distrain a defaulting

lord's goods "juxta communem aliorum legem." So that the Anglo-
French "commune lei" seems to translate the "communis lex" found
in the language of canonists, and the English " common law " to repre-

sent the Latin or French indifferently. For thirteenth-century examples,

see Pollock and Maitland, IList. Eng. Law. i. 157 [178].
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Common Lodging-House.—There is no definition of

common lodging-houses in the Acts now in force under which they are

regulated (see the opinion of the law officers in 1853, Glen, p. 419).

The question what is a common lodging-house so as to come within the

scope of the Acts, has given rise to considerable litigation. Thus in

Gilbert v. Jones, [1905] 2 K. B. 691, it was held that a house carried on
as a charitable institution for the reception of destitute persons of the

poorest class, who were treated in a manner similar to that in which the

frequenters of common lodging-houses are treated, but made no pay-

ment, was a common lodging-house within the Common Lodging-House
Act, 1851, and Part IX. of the London County Council (General Powers)
Act, 1902. But Gilbert v. Jones was overruled by Parker v. Talbot,

[1905] 2 Ch. 643, in which it was held that the definition of the term
common lodging-house, as used in the Common Lodging-Houses Acts^

1851 and 1853, given in a repealed Irish Act (i.e. the Common Lodging-

Houses Act, Ireland, 1860, 23 Vict. c. 26, itself repealed by 41 & 42
Yict. c. 52, s. 294), applied and is still binding as to the meaning of tlie

term. By this Irish Act (s. 3) " The term ' common lodging-house ' shall

mean a house in which persons are harboured or lodged for hire for a
single night, or for less than a week at a time, or any part of which is

let for any term less than a week."

Where, however, some payment is made for lodging, it may still be
difficult to determine whether a particular house is or is not a common
lodging-house (Logsdon v. Booth, [1900] 1 Q. B. 401 ; Logsclon v. Trotter,

[1900] 1 Q. B. 617).

In Booth V. Ferrett, 1890, 25 Q. B. D. 87, it was held that the house

in question was not a common lodging-house, because (1) it was not

carried on as a business for the sake of profit, but as a charity
; (2) it

was not open to all comers as (it was stated) a common lodging-house

was. But these tests were rejected in Logsclon v. Booth (supra), where
Booth V. Ferrett was overruled, and it was laid down that the keeper of

a common lodging-house was not, like an innkeeper, bound to take in all

comers. In Logsdon v. Trotter, supra, three tests were suggested by
Channell, J., as essential to a common lodging-house : (1) It must be a

low-class lodging-house, i.e. a house for a class who are dirty, likely to

be diseased, and in an insanitary condition. (2) It must be open to all

comers, in the sense that the fact of a person being dirty and being

possibly infectious will not necessarily exclude him. (3) The people

admitted must be allowed to associate with each other, so as to make
the danger of insanitary conditions likely to arise and likely to spread.

It is apparently not essential that the lodgers should sleep in the same
bedroom ([1900] 1 Q. B. 626).

The regulations for common lodging-houses outside the county of

London are under different Acts from those applicable to London. In
each case they are in addition to the general provisions of the Publio

Health Acts.

Country.—Common lodging-houses in the country are regulated by
the Public Health Act, 1875, ss. 76-90, 38 & 39 Vict. c. 55, which
repealed (s. 343, Sched. V.) the Common Lodging-Houses Acts, 1851,

1853, "except so far as relates to the metropolitan police district."

Every urban or rural sanitary authority, i.e. borough council, or urban
or rural district council, must keep a register in which are to be entered

the names and addresses of the keepers of every common lodging-house

in their district (s. 76). No such house may be kept unless or until the
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keeper is so registered (s. 77) (as to which, see Coles v. Fihhens, 1885,

52 L. T. 358); nor can it be registered until after inspection and
approval by an officer of the authority (s. 78). The keeper must, if

required by the authority, affix and keep undefaced and legible in a

conspicuous place outside the house the words " registered common
lodging-house" (s. 79), The authority is bound to make and enforce

by-laws—(1) fixing the number of lodgers, and separating the sexes;

(2) for cleanliness and ventilation; (3) for notices and precautions in

case of infectious disease; (4) the well ordering of the such houses.

Model by-laws were prepared in 1877 by the Local Government Board,

with a memorandum as to the houses to which they can be applied, and
the nature of the inspection which should be insisted on (see Glen,

Public Health, p. 416). Besides the regulations imposed by these by-laws

the authority can require a proper water supply (s. 81); and the keeper

must limewash the walls and ceilings twice a year, in April and October

(s. 83), must give notice to the authority and the relieving officer of any
case of fever or infectious disease (s. 84). This last provision is in

addition to those of the by-laws and to sec. 32 of the Public Health
Act, 1890, or the Infectious Diseases Notification Act, 1889, where they

have been adopted. Officers of the local authority are entitled to free

access at all times (s. 85), and if the keeper takes in beggars or vagrants

he must, if required by the authority, report in a schedule to be fur-

nished him a full list of all beggars and vagrants who lodged with him
the preceding night (s. 83).

Penalties are imposed for breaches of the Act and regulations (s. 86),

and on a third conviction the keeper of a common lodging-house may be

forbidden to keep a common lodging-house for five years or less without

a written licence from the local authority, which may be withheld or

granted on such terms and conditions as the local authority think

fit (s. 88). But apart from this provision there is no power to cancel

registration (Blake v. Kelly, 1887, 52 J. P. 263).

London.—The County of London (except the City, excepted by
14 & 15 Vict. c. 28, s. 17) is still under the Common Lodging-Houses
Acts of 1851 and 1853 (14 & 15 Vict. c. 28; 16 & 17 Vict. c. 41), some-

times styled Lord Shaftesbury's Acts, which were repealed in 1875 as

to the rest of England by sec. 343 of the Public Health Act, 1875.

The provisions are in most respects similar to those in the country, and
the similarity was rendered more complete by the enactments (29 & 30

Vict. c. 90, s. 41) as to proof of the inmates being members of one family,

and (37 & 38 Vict. c. 82, s. 49) as to notice of registration being affixed

to the premises (2 Edw. vii. c. clxxiii. s. 53, which repeals sec. 9 of the

Common Lodging-Houses Act, 1851, in the County of London) as to

by-laws. The administration of the Acts was, from 1851 till 1894, in

the hands of the Chief Commissioner of Police, and the right of free

access was given to officers of police (1851, s. 12); and the regulations

or by-laws were made by the Chief Commissioner with the approval of

the Local Government Board (14 & 15 Vict. c. 28, ss. 9, 10, as modified

by 37 & 38 Vict. c. 89, s. 46). His powers until 1894 extended to the

whole of the metropolitan police district.

In 1894 by a Provisional Order Confirmation Act (57 & 58 Vict,

c. ccxxiv.) the powers of the Chief Commissioner were transferred to

the London County Council ; but the police power of entry is preserved.

In 1902 tlie London County Council (General Powers) Act, 2 Edw. vii.

c. clxxiii., was passed. Part IX. deals with the powers of the County
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Council in regulating common lodging-houses. The Council may by
notice (see form, infra) require the keeper of a common lodging-house
to apply for a licence (s. 46). After inquiries as to the fitness of the
person and premises (s. 47), the Council may grant a licence specifying

the maximum number of persons who may at one time occupy such
premises (s. 48). The licence lasts for one year, and has to be renewed
each year (s. 49). The granting or renewal of a licence may only be
refused by the Council—(«) because the person is unfit, or (h) because
the premises are not suitable or suitably equipped (s. 50 (1)). In case

of refusal the Council may be required to state in writing the grounds
of refusal (s. 50 (2)). Any person aggrieved by such refusal may within

fourteen days appeal to a metropolitan police magistrate, and must give

twenty-four hours' notice of appeal to the Council (s. 50 (3)). If the

refusal be on the ground that the premises are not suitable or suitably

equipped, the magistrate has power to appoint a surveyor or architect

to report on the suitability of the premises for a common lodging-house

(s. 50 (4)). The costs of appeal, including survey, are to be paid in such
manner and by such parties as the magistrate may direct (s. 50 (5)).

Unlicenced persons are not to keep a common lodging-house (s. 51).

Any person may apply for a licence (s. 52). The Council may make
by-laws as to (1) the number of lodgers, (2) cleanliness and ventila-

tion, (3) notifying and taking precautions in case of infectious disease,

(4) generally. Such by-laws shall be subject to the provisions referred

to in sec. 114 of the Public Health (London) Act, 1891 (s. 53). As
to reasonableness of such by-laws, see Stiles v. Gcdinsld, 1904, 1 K. B.

616. Notice must be given to the Council of the death of a registered

lodging-house keeper, and the right of the widow, or member of the

family of a lodging-house keeper, to receive lodgers for four weeks,

though unregistered, shall not be exercisable without such notice

(s. 54). Penalties or lines are payable to the Council (s. 55). The
provisions of the Common Lodging-Houses Acts, 1851 and 1853, are

saved except so far as inconsistent (s. 56). The penalties or imprison-

ment imposed by the last-mentioned Acts are extended to offences under
this Act or by-laws made under it (s. 57).

In the City of London and the metropolitan police district outside

the County of London, the County Council has no authority. In the

latter, the Acts seem still in force (see 38 & 39 Vict. c. 55, Sched. 5),

but overlap the equally applicable provisions of the Public Health Acts,

1875 and 1890.

{Authorities.—See Lumley, Puhlic Health, 6th ed.. Glen, Puhlic. Health,

13th ed. ; Stevenson and Murphy, Hygiene and Pidilic Health, vol. iii.

pp. 71, 77, 329.]

FORM.

Form of Notice to Lodging-House Keeper.

[Under the London County Council {General Powers) Act^ 1902,

2 Edw. 7, ch. clxxiii. See Sec. 46.]

Take notice that in pursuance of the provisions of the London
County Council (General Powers) Act, 1902, the London County
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Council hereby require you to make application to them in writing

on or before the day of for a licence to keep a

common lodging-house in the county of London, and to receive lodgers

therein, and to specify in such application the premises in respect of

which your application is made, and the number of lodgers proposed to be

received therein. And the Council hereby give you notice that if you
omit to make such application on or before the said day of

, and thereafter keep or continue to keep a common
lodging-house in the said county, you will under the provisions of the

Common Lodging-Houses Acts, 1851 and 1853, as extended or varied by
the said London County Council (General Powers) Act, 1902, be liable to

a penalty not exceeding five pounds for every lodger whom you receive

in your common lodging-house after the said day of

without having obtained such a licence as aforesaid, and in default of

payment of the penalty imposed to imprisonment for not exceeding

three months. And further, take notice that on your applying to the

Clerk of the London County Council, Spring Gardens, London, S.W.,

such a licence as aforesaid, if granted, will be so granted by the Council

free of all charge to you.

Dated this day of

Common Pleas, Court of.—See Supreme Court.

Common Prayer, Book of.—See Prayer-Book.

Common Recovery.—See Recoveries.

Common Serjeant.—A judicial officer of the Corporation
of the City of London. He was elected by the Court of Common Council
(Pulling, City of London, 52) until 1888 ; but is now appointed by the
Crown, and must be a duly qualified barrister (51 & 52 Vict. c. 41, s. 42
(14)). His functions are (1) to sit at the Central Criminal Court, of

which he is ex officio a commissioner (4 & 5 Will. iv. c. 36, s. 1) ; (2) to
sit as a judge of the Mayor's Court of London (20 & 21 Vict. c. clvii.);

(3) to act as a law officer of the corporation, and particularly as legal

adviser of the commoners of the city, and to act as counsel of the city in

Court if called on; to attend the Courts of Aldermen and Common
Councils and the committees of corporation, to give advice, and to attend
elections and common hall, and to attend the Lord Mayor on public
occasions (Pulling, City of London, p. 120).

These functions are not affected by the Local Government Act, 1888,
51 & 52 Vict. c. 41, see s. 42 (13).

He is not disqualified by his office from sitting in Parliament. The
salary paid by the corporation to the present holder of the office is

£3000 a year.

[Authorities.—See Second Report of Municipal Corporation Com^nis-
sioners, p. 83 ; London Unification Report of 1894.]

Common to the Trade; Common Use. —See
Trade Marks.
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Commons, House of.—See House of Commons.

Commote—"A commote is a great seigniory, and may include

one or divers manors " (Co. Lit. 5a). The word was also at one time in

use in Wales to denote a territorial division, believed to be the half of a

cantref or hundred.

Communion (Holy).—In the last century the doctrine

of the jReal Presence and the historical facts connected therewith

were the subject of proceedings in the law Courts. In Shejypard v.

Bennett, 1870, L. K. 3 Ad. & Ec. 167, Sir E. Phillimore, Official Principal

of the Arches Court, considered that the objective and real presence,

or the spiritual real presence, a presence external to the act of the

communicant, appeared to be the doctrine which the formularies of the

Church of England, duly considered and construed so as to be har-

monious, intended to maintain, though he would not say that what is

known as the receptionist doctrine was inadmissible, and consequently

he held that it is not contrary to law for a minister of the Church to

affirm or promulgate the doctrine that there is an actual real presence,

external to the act of the communicant, in the elements consecrated

in the administration of the Holy Communion. The case came twice

before the Privy Council, 1870, L. K. 4 P. C. (1st appeal), p. 350; (2nd
appeal), p. 371. In the first appeal, from an interlocutory judgment
of Sir R. Phillimore, the Privy Council held that the doctrine of

the real presence is not a doctrine in contravention of Article 29. On
the second appeal from the judgment of the Arches Court, the Privy
Council, while confirming Sir R. Phillimore's judgment, laid down that

the Church of England in her formularies teaches that there is in the

ordinance of the Lord's Supper a presence of Christ to the soul of the

worthy recipient. As to the mode of reception, she affirms nothing

except that the "Body of Christ is given, taken, and eaten in the

Supper only after a heavenly and spiritual manner, and that the means
whereby the Body of Christ is received and eaten in the Supper is

faith." Any other presence than this the Church does not require her

ministers to accept ; and consequently the maintaining by a clergyman
of a " real actual objective presence of our Lord upon the altar under
the forms of bread and wine cannot properly be made the ground of a

criminal charge against him." They further declared that a clergyman

cannot be condemned for maintaining that the change of "corporal"

for real and essential, in the declaration appended to the communion
service, was an intentional substitution, implying that there may be a

real and essential as distinguished from a corporal presence; but he
must not allege the presence of the body of Christ in a corporal or

natural manner. Ux parte Denison, 1854, 1 Jur. N. S. 517; Ditcher v.

Denison, 1857, 11 Moo. P. C. 324; 14 E. R. 718, does not call for

comment, the decision of the Archbishop of Canterbury having been

overruled.

Sacramental Adoration.—Article 28 lays down that the Sacrament

of the Lord's Supper was not by Christ's ordinance reserved, carried

about, lifted up, or worshipped. In Martin v. Mackonochie, 1868, L. R.

2 P. C. 365 ; 5 Moo. P. C. (N. S.) 500 ; 16 E. R. 603, it was held by the

Privy Council that, according to the rubric, the celebrant during the

prayer of consecration must stand and not kneel or prostrate himself

before the consecrated elements. In Sheppard v. Bennett (supra) the
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Privy Council held that while the doctrine that adoration is due to the
consecrated elements is contrary to law, the statement of the respondent
that worship is due to the body and blood of Christ, supernaturally and
invisibly present in the Lord's Supper, under the forms of bread and
wine, in the absence of any outward act of adoration, would not support
any penal proceedings.

Altar.—The word " altar " is used in the Coronation Service and also

in modern Acts of Parliament dealing with the building of new churches

(59 Geo. III. c. 134, s. 6 ; 2 & 3 Will. iv. c. 61). In certain modern cases

the Courts have attempted to draw a distinction between the com-
munion table of the Church of England and the Koman Catholic altar.

In Fcmlkner v. Litchfield, 1845, 1 Eob. E. 184, the Court of Arches held

that an altar of solid stone intended to be immoveable was illegal,

and this decision was approved in Wcsterton v. Liddell, 1857, Moore's
Special Keport. On these decisions Sir Walter Phillimore {Ecd. Law, i.

724) observes that they "will require careful reconsideration, having
regard to the subsequent decisions of the Privy Council, authorising a

ledge or rotable upon the holy table, and the subsequent decisions of

the Privy Council and other Courts authorising reredoses of great

splendour, whose only rationale is as an adjunct to a permanent holy
table, and which would be found equally appropriate to a lioman
Catholic altar." A moveable ledge of wood for the purpose of holding

candlesticks, vessels, etc., may lawfully be placed on the communion
table {Liddell v. Beale, 1860, 14 Moo. P. C, at p. 14; 15 E. E. 211); a
credence table, i.e. a small side table on which the bread and wine are

placed before consecration, is also lawful. In Faidkner v. Litchfield and
Liddell v. Westerton, in the Arches Court, they were pronounced illegal

;

but in the last-named case the Privy Council reversed the decision, and
as a matter of fact they ought to be provided.

The rubric and the 82nd Canon apparently contemplate there being

only one altar or communion table in a church; but it has recently

been held that on the grounds of convenience a second altar or com-
munion table may be placed in the side chapel of a church {Ln re Holy
Trinity Church, Stroud Green, 1887, 12 P. D. 199 ; Ln re St. Paul's, Wilton
Place, 1889; Tristram, Consistory Judgments). [As to moveable altars,

see St. Lukes, Chelsea {Rector of) v. Wheeler, [1904] P. 257]. It is the

duty of the churchwardens to provide a holy table (see Churchwarden).
Altar Cloths and Floivers on the Altar.—Canon 82 of 1603 requires

that the holy table (altar) be covered in time of divine service with a

carpet of silk or other decent stuff, thought meet by the ordinary of the

place, if any question be made of it, and with a fair linen cloth at the

time of the ministration.

In Liddell v. Westerton, 1857, Moore Special Report, pp. 186-188,

objection was taken both to the use of divers coloured cloths embroidered
and adorned and so used as to cover the holy table with five different

coverings at different seasons of the year, and to the use of embroidered
linen and lace instead of a simple "fair white linen cloth" at the

administration of the Holy Communion. Both objections were sus-

tained by the judges of the Consistory of London and of the Court of

Arches. The Privy Council, however, reversed the sentence so far as

the coloured coverings were concerned, while affirming the part of the

decree which forbade the use of embroidered linen and lace. It would
appear that the altar may not be left bare even on Good Friday {Liddell

V. Westerton, supra).
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It is lawful to place vases of flowers on the communion table, and to

keep them during service if they are used for purposes of decoration
only {El'pliinstone v. Purchas, 1870, L. E. 3 Ad. & Ec. 66).

Celebration of the Holy Communion.—As to the service generally : in
the Book of Common Prayer, the rubric provides that " the bread and
wine shall be provided by the curate and churchwardens at the cost

of the parish. Canon 2 of 1603 directs that the churchwardens shall

provide a sufficient quantity of fine wheat bread, and a sufficient

quantity of good and wholesome wine, for the number of communicants
that shall receive there, which wine shall be brought to the connnunion
table in a clean and sweet standing pot or stoop of pewter if not of pure
metal."

It is also their duty to provide a chalice or communion cup and
one or more flagons. In Bidsdale v. Clifton, 1877, 2 P. D. 276, where
the charge was " that the appellant used in the communion service and
administration wafer bread or wafers, to wit, bread or flour made in the
form of circular wafers, instead of bread such as is usual to be eaten,"

the Privy Council held that if the wafer, properly so called, had been
used it would have been illegal ; but that the appellant had not acted
illegally in using bread in a circular shape, and which was so thin that
it might be termed a wafer.

The rubrics provide "there shall be no celebration of the Lord's
Supper except there be a convenient number to communicate with the
priest, according to his discretion." " And if there be not above twenty
persons in the parish of discretion to receive the communion, yet there
shall be no communion except four (or three at the least) communicate
with the priest." It has been held illegal for a clergyman at public
service to receive the elements alone, or when only one or two persons
communicated with him, although a large number of persons were
present who might possibly have received {Clifton v. Bidsdale, 1876,.

L. R. 1 P. D. 316).

It was held by the Privy Council in Martin v. Mackonochie, 1868,
L. R. 2 P. C. 365, that during the prayer of consecration the celebrant
must stand and not kneel or prostrate himself before the consecrated
elements during the reciting of the prayer, and in Martin v. Mackonochie^

1869, L. R. 3 P. C. 52, the same tribunal held that for the celebrant to

bow the knee so low that it is impossible for anyone to say whether he
is kneeling or not, is also an infringement of the rubric.

In Martin v. Mackonochie, 1868, L. R. 2 Ad. & Ec. 116, it was held
illegal for a clerk in holy orders to elevate the paten and cup above his

head after consecration ; and in Martin v. Mackonochie, 1869, L. R. 3 P. C.

62, the Privy Council expressed the opinion (though the point was not
raised) that they gave no sanction whatever to a notion that any eleva-

tion of the elements, as distinguished from the act of removing them from
the table, has the sanction of law.

It has been held by Sir R. Phillimore, Official Principal of the Court
of Arches, that although the burning of incense may be in itself an
ancient, innocent, and pleasing custom, yet to bring in incense at the
beginning or during the celebration, and remove it at the close of the
Eucharist, is an unlawful ceremony {Martin v. Mackonochie, first suit,

sicpra) ; that the ceremonial use of incense immediately before the
celebration of the Holy Communion, so as to be preparatory or sub-
sidiary to the celebration of the same, is also unlawful {Sumner v. Wix,
1870, L. R. 3 Ad. & Ec. 58). [See also the opinion of the Archbishops
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of Canterbury (Temple) and York (Maclagan) in the Lambeth pro-

ceedmgs, 1900.]

The rubric provides that the minister should, before tlie prayer of

consecration, break the bread before the people. The Archbishop of

Canterbury (Dr. Benson), in Read v. Bishop of Lincoln, [1891] P. 9, held

that the manual acts to which this rubric refers must be so performed
as to be visible to the communicants.

It has been held in Martin v. Machonochie, 1868, sitpra ; Dean v.

Green, 1882, L. R. 8 P. D. 79, that the mixing of wine with the water as

part of the service is illegal (and see also Bead v. Bishop of Lincoln,

siqwa), but it is not an offence to make use of a cup containing water
and wine mixed beforehand {Read v. Bishop of Lincoln, supra, and on
appeal, [1892] A. C. 664).

At the communion service, it is unlawful for the celebrant to make the

sign of the cross during the absolution, nor must such sign be made at

the benediction, for such an act constitutes an illegal addition to the

service, and has no warrant in the practice of the Church of England,

either before or after the Reformation. See Read v. Bishop of Lincoln,

Mipra.

As to vestments, see Vestments ; Advertisements of Queen Eliza-

beth. As to lights and candlesticks on the altar or communion table,

see Lights. As to Ablutions, see [1891] P. 30.

On the above decisions by the Privy Council it may be observed

that (cp. Read v. Bishop of Lincoln, snpra) they may be open to recon-

sideration in the light of fresh historical information.

For the law as to communicants, see Parishioner.
{^Authorities.—Lindwood, Prov. ; Gibs. Cod. ; Ayliffe, Par. ; Phillimore,

JScclesiastical Laiv, 2nd ed. ; the authorities referred to in Read v. Bishop

of Lincoln ; Prideaux, Churchivardens Guide, 16th ed.]

Community of Property (French law) exists between
husband and wife where no written ante-nuptial settlement has been
entered into between them. Articles 1401 et seq. of the Civil Code fix

minutely the rules applicable to this regime. The community under
Article 1401 is composed of the following :

—

1. Of all personalty which the husband and wife are possessed of at

the time of the celebration of the marriage, together with all the per-

sonalty which comes to them during the marriage, either by way of

succession or even donation, unless the donor has provided to the

contrary.

2. Of all profits, revenues, and interests of whatever nature they may
be which have become due or have been received during the marriage,

and derived from the property belonging to the husband and wife at the

time of the celebration of the marriage or from the property which has

accrued to them during the marriage, in whatever way it may be.

3. Of all realty acquired during the marriage.

The French law of community is in force in Mauritius. The
Eoman-Dutch law of community, as a consequence of marriage, has
been abolished in British Guiana (No. 12 of 1904) and Ceylon (No. 6

of 1876, art. 8), and has been modified in some of the South African
^Colonies, e.g. Natal (No. 22 of 1863, art. 2).
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Companies, Chartered.

EoKMER Companies.

Chartered companies in past times played a great part in the develop-
ment of foreign trade and imperial expansion, and have of late years been
incorporated for similar purposes but under largely altered conditions.

Though such companies raise political and economic questions of great

interest, considerations of space and of the character of this work
necessitate that they should be dealt with in these pages exclusively in

their legal and constitutional aspects. The origin of chartered com-
panies is to be found in the mediaeval conditions which made it difficult,

if not impossible, for the merchants of one country to carry on trade in

another, without some organisation of their own, recognised alike by
their own government and the rulers of the country where the trade was
carried on. In Tudor times the necessity for such organisations to open
out and maintain new fields of trade with distant countries, where the
Crown could afford little or no protection, made itself even more strongly

felt; and in the same period it was realised that by means of these

companies private enterprise might be utilised to enlarge the dominions
of the Crown by planting and settling British colonies in the unoccu-
pied regions of the American continent. The earliest of the chartered

companies grew out of our commercial relations with the Low Countries.

As the German merchants of the Hanse obtained a privileged position

in this country under the protection of the Crown, so English traders in

the Low Countries as early as the thirteenth century obtained a grant
of privileges from the Duke of Brabant, including civil and criminal

jurisdiction over the members of their own body, "mutilation of limb
and life " only excepted. These privileges were lost when the English
Ordinance of the Staple in 1353 forbade English merchants themselves
to trade beyond the seas in the staple commodities (the chief of which
was English wool), and by fixing the staple or mart of such commodities
in England, threw the English export trade into the hands of foreign

merchants. But this system was not rigorously maintained during the

short time it lasted. The Staple EoU of 1359 (cited in Cunningham,
vol. i. p. 619) records that the King had granted to certain English
merchants a licence to export staple commodities for a time, and had
procured from the Count of Flanders, and at the special request of the
good people of Bruges, the restoration of former privileges under a
governor of their own choice. The beginnings of the chartered company
of the Merchant Adventurers of England, whose first field of operations

was in the Low Countries, may here be traced. Soon afterwards the

English staple was transferred to Calais, and placed in the hands of the

Mayor and Company of the Staplers of England, who received a charter

from Eichard ii. In 1391 the same monarch made a grant to the

English merchants trading in Prussia, empowering them to elect a

governor to administer swift and speedy justice among them, and to

make reasonable ordinances for their own government, according to the

powers and authorities conferred upon them by the Master of Prussia

(Eymer, vol. vii. p. 693). This was the origin of the later Eastland
Company, whose field of operations was Prussia and the Baltic. In 1430
the English traders in the Low Countries obtained from the Crown a
prohibition to other English subjects to buy and sell there (Eymer, vol. x.

p. 471), and this would appear to be the introduction of the principle
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of trade monopoly, which was a leading feature of the later chartered

companies. Hakluyt (vol. i. p. 208) prints a charter of Edward iv.

appointing one William Obray governor, judge, and warden of justice,

over the English merchants trading in the Low Countries. He was to

be assisted by twelve justicers chosen by the merchants. The monopoly
of the organisation was mitigated in 1497 by the statute of 12 Hen. vii.

c. 6, which fixed the fine payable for admission to the trade at ten

marks. In 1505 Henry vii. by a grant (printed in Cawston and Keane,

p. 249) fixed the seat of government of these merchants at Calais, and
conferred upon them the title of the Felloivship of Merchant Adventurers.

Their chief business was the export of English cloth, and they came
into frequent collision with the Staple Company, who were also fixed at

Calais and controlled the declining export of wool, and also with the

powerful organisation of the Hanse. From Calais the Merchant Adven-
turers removed their chief seat of government to Antwerp, where
they flourished exceedingly until they were expelled by Alva. In 1564
Elizabeth granted them a charter of incorporation under the title of

the Governor, Assistants, and Fellowship of the Merchant Adventurers

of England, and at the same time removed doubts as to their power to

trade beyond the Low Countries in East Friesland, Lubeck, and Ham-
burg. (This charter is printed in Cawston and Keane, p. 254, but the

text is difficult, and possibly corrupt in some places.) By the constitu-

tion of the company, as settled in this charter, the principal seat of

government of the company, their counter, as it was called, was fixed in

some town abroad, finally at Hamburg, whence they became known
as the Hamburg Company. The merchants of the company residing

abroad were to assemble and choose a governor and twenty-four assist-

ants for the government of the members of the company, and also of

other English subjects in those parts, and to act under powers and
authorities derived from the local rulers. The authority of the company
was also exercised in other towns abroad within their district. The
company was also empowered by the charter to meet in general court

in England, and to make ordinances, and to summon before it the

members of the company, and enforce obedience by fine and imprison-

ment. Lastly, power was reserved to revoke the charter, but without
prejudice to previous grants. The Merchant Adventurers Company
was the type of the regulated trading companies, to which individual

merchants were admitted on certain conditions, and then traded each on
his own account. Such companies are to be distinguished from joint-

stock companies, such as the East India Company and the Hudson's
Bay Company, where the trade was carried on by the company itself

with a subscribed stock. The trading monopolies of regulated com-
panies, to which admission was easy, were less oppressive, and involved

less interference with freedom of trade than those enjoyed by joint-

stock companies, but did not escape being called in question (see below).

The control exercised by the Merchant Adventurers or Hamburg Com-
pany passed gradually away in favour of unrestricted freedom of trade,

but some of the duties they discharged are now fulfilled by consuls.

Some of the other regulated trading companies must l3e very briefly

dealt with. In 1531 Henry viii. empowered English traders in Andalusia

and Spain to elect a governor-consul in Spain and twelve assistants, and
the authority of the governor and assistants over English traders in

Spain was confirmed by a grant of the Emperor Charles v. in 1538
{Brit. Mus. Hist. MSS.). In 1579 a company was incorporated under
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the title of the Fellowship of the Eastland Merchants, and they were
given the monopoly of the trade through the Sound to Prussia and the
Baltic. This monopoly was abolished in 1672 by statute, 25 Cha. ii. c. 7,

chiefly on the ground that it had thrown the Baltic trade into the hands
of the Dutch. Of greater historical interest was the Russia or Muscovy
Company, which received a charter from Philip and Mary in 1555 in

consequence of Chancellor's successful voyage to Archangel on the White
Sea. The charter (printed in Hakluyt, vol. i. p. 267) incorporated the
company " for the discovery of lands, territories, isles, dominions, and
seignories unknown, and not before the late adventure by sea or navi-

gation commonly frequented." Discovery and colonisation as well as.

the regulation of trade were among the objects for which this company
was incorporated, but no such results followed in this instance. Its

monopoly was confirmed by Act of Parliament 1566 (see Hakluyt, vol. i.

p. 369). Under the charter, the government of the company in Eussia
was placed in the hands of a governor, four consuls, and twenty-eight

assistants. Various grants from the Czars conferred upon the members
of the company a highly privileged position in Eussia as compared with
the traders of other nationalities, but these privileges were forfeited by
the Czar on hearing of the execution of Charles i. in 1649, and the

company never afterwards recovered its pre-eminent position. It con-

tinued, however, in existence, and at the beginning of the century Pitt

made use of its agency to finance the Czar in the Napoleonic war.

Until recently, it levied a small duty on Eussian exports to England,

out of which it paid the consuls in Eussia and kept up the chapels at

Moscow and St. Petersburg, but it has now ceased to discharge these

duties, and is only kept alive by the possession of invested funds {Early

Voyages to Russia, Hakluyt Society, vol. i. p. Ivii., " Introduction ").

The origin of the Levant or Turkey Company is to be found in a grant

made by Elizabeth in 1581 (printed in Hakluyt, vol. ii. p. 146) to certain

individuals in recognition of their "opening out a new trade into the
dominions of the Grand Signior not previously known or frequented by
any of our subjects," conferring upon them a monopoly of such trade for

a certain number of years "by virtue of our high prerogative royal,

which we will not have argued or brought in question." The Levant or

Turkey Company was permanently incorporated by James I. in 1605.

The charter {Brit. Mus. Hist, MSS.) provided that the company in

general court should choose consuls and vice-consuls in all places in

the Levant Seas, and that such consuls should have power to govern
the merchant subjects of this realm, their factors and servants, and to

administer speedy justice in all plaints and contentions arising between
them, and to do and execute all things prescribed by the general court.

The general court of the company was empowered to make laws and
orders for the members of the company, enforceable by fine or imprison-

ment, not contrary to the laws of this realm, or to any capitulation

with a foreign prince. On the ground that those inexpert in the course

of merchandise commit many absurdities, a monopoly of the Levant
trade was granted to the company. Eymer, vol. xvi. p. 659, prints

under the following year, 1606, a commission appointing Thomas Glover
ambassador at Constantinople, and empowering him to take into his

own hands the privileges granted by the Porte to English subjects, and
giving him authority to fix the ports where they might trade and
prohibit others, and to appoint consuls in such trading ports, make
regulations, and do all things pertaining to the due government of

VOL. III. 16
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English subjects and the exercise of commerce therein. The incon-

sistencies between the charter and this commission may be explained

by the desire to represent the consuls to the Porte as appointed under

the direct authority of the Crown. The system of capitulations or

grants allowing foreign nationalities in Turkey to live under their own
laws was inherited by the Sultans from the Byzantine Emperors, and is

still the basis of the foreign jurisdiction exercised in Turkey under the

Foreign Jurisdiction Act. An ordinance of the Long Parliament, in 1643,

recognised the right of the company to nominate the ambassador at

Constantinople as well as the consuls. After the Restoration, Charles ii.

granted the company a further charter (original in the Record Office).

It provided, among other things, that if any English subjects should

scandalously refuse the jurisdiction of the ambassador, resident, or

agent, or of the consuls or vice-consuls appointed by the company, they

.should be arrested and sent over in custody to this country, in order

that they might receive their justice here by the laws of this realm

according to their several cases and demerits. In 1753, the constitution

and exclusive privileges of the company were confirmed by 26 Geo. ii.

€. 13, which gave an appeal from the by-laws of the company to the

Lords of Trade. The company nominated and paid the ambassador at

Constantinople until 1803, and the consuls in the Sultan's dominions

until 1825. In the latter year the charter was surrendered pursuant

to 6 Geo. IV. c. 33, the Government at the same time taking over the

maintenance of the consular establishments. It was provided (s. 4)

that all rights and duties of jurisdiction and authority over British

subjects resorting to the ports of the Levant for trade or otherwise,

which were lawfully exercised and performed, or which the company's

charters and Acts authorised to be exercised and performed by their

consuls, or which such consuls exercised and performed under any power
or authority whatever, should be exercised by the consuls appointed by
the Crown. The jurisdiction originally conferred by the charters had in

course of time been extended by usage so as to embrace crimes committed
by British subjects, mixed suits where the defendant was a British

subject, and persons not technically British subjects, but under British

protection (see The Zacoma, 1863, 2 Moo. P. C. K S. 161 ; 15 E. R. 862).

In 1836 it was thought desirable to place the jurisdiction on a statutory

basis by the first of the Foreign Jurisdiction Acts (6 & 7 Will. iv. c. 78).

See Foreign Jurisdiction.

The first effective employment of the chartered company for colonis-

ing purposes dates from the early years of the seventeenth century. In
1609 James i. incorporated a chartered company under the title of

the Treasurer and Gom'pany of Adventurers and Planters of the City of
London for the First Colony of Virginia, to effect the colonisation of

Virginia, which had already been granted in 1606, by letters-patent, to

some of the persons here incorporated. The company were to find the

money for planting the new colony as their estate, and were to be
recouped by the profits of cultivation, and the mineral wealth, of which
extravagant but unfounded hopes were current. The constitutional

provisions of the charter were as follows :—The company in their general

courts were to elect a treasurer and council, who were to superintend
the new colony from London, to establish a form of government there,

and to make laws for it as near as conveniently might be to the laws of

England. In 1612 a new patent enlarged the bounds of the colony, and
transferred the power of legislating from the council to the company
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assembled in general court. The Virginia Company was not long-lived

;

misfortunes fell upon it, and its charter was vacated by quo warranto in

1624 ; but the first British colony was settled under its direction, and
received a constitution consisting of a governor, a nominated council,

and an elective general assembly. The laws passed in the colony

required the approval of the company at home, and it was afterwards

provided that the ordinances of the company should not be binding in

the colony until ratified by the local legislature. After the abolition of

the charter the constitution of governor, council, and general assembly

continued under the immediate government of the Crown, and formed

the normal type of colonial constitution. The Berriiuda Com'pany was
an offshoot of the Virginia Company, and obtained a charter with similar

provisions. It made an oppressive use of its powers, governing the

Bermudas and controlling their trade, rather with a view to its own
interests than to those of the colonists. Its charter was in consequence

vacated in the reign of Charles ii.

The New England colony of Massachusetts was also founded by a

chartered company incorporated March 4, 1629, under the title of The
Governor and Coinpany of Massachusetts Bay in New England, with a

constitution resembling that of the Virginia Company. The governor

and eighteen assistants were to be chosen by the freemen of the com-
pany; and the freemen in general court were to make laws for the

government of the company and of the new plantation. Instead, how-
ever, of preserving the constitution of a chartered company, the grantees

removed the charter itself to New England, and treated it as a written

constitution granted by the Crown to the colony. The colonists were
admitted as freemen of the company, and chose the governor and the

assistants who formed his council; instead, however, of appearing in

person in the general courts, the freemen elected deputies, who con-

stituted a House of Deputies. This constitution, which made the colony

practically independent, continued until the charter was vacated in the

reign of Charles ii. After the Revolution, William ill. granted a new
charter reserving some measure of imperial control. The charters

granted by Charles ii. to Connecticut and Rhode Island were rather

written constitutions on the Massachusetts model granted to the colonists

already settled in these districts.

The Virginia Company, the Bermuda Company, and the Massachusetts
Company in its inception were companies with internal constitutions

resembling those of the old trading companies, but incorporated for the

express purpose of founding new colonies. The East India Company,
chartered December 31, 1600, on the other hand, was a purely trading

company, with a monopoly of the East India trade for fifteen years, and
powers of internal government resembling those granted to the old

trading companies. It differed from them, however, in this, that after

1612 the company traded on the joint-stock principle, that is to say,

there was one general stock for the company, instead of each member
being left to trade on his own account. It was only by slow degrees

that, by the joint effect of charters from the British Crown and treaties

with the native rulers of India, it became a sovereign body under the
British Crown. The charter of 1661 empowered the company to appoint
governors and councils in their forts and factories, with civil and
criminal jurisdiction, and to make peace and war with non-Christian
princes, and to erect forts and castles. In 1669 Charles ii. granted
them the island of Bombay in free and common socage, with power to
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make laws and ordinances, administer justice, etc., and with like powers

over the possessions which they might afterwards purchase or lawfully

acquire. In 1683 they were empowered to seize and condenm all inter-

loping ships, to rule and govern their forts and plantations, to make
peace and war, raise military forces, commission ships, and exercise

martial law, expressly reserving to the Crown "the sovereign rights,

powers, and dominion over all the said forts and plantations, to be at any

time settled in the parts aforesaid, and the power of making peace and

war when we shall interpose our sovereign authority " {Charters relating

to the East India Company from 1600 to 1761, ed. Shaw, Madras, 1887).

The subsequent history of the East India Company has already been

dealt with under British India {(^.v.), but two constitutional questions

affecting chartered companies generally must here be referred to. The
first relates to the monopolies of foreign trade granted by the Crown to

chartered companies. The statute against monopolies of 21 Jas. i. c. 3,

s. 9, expressly excepted from its provisions " companies or societies of

merchants within this realm erected for the maintenance, enlargement,

or ordering of any trade of merchandise." In the case of the East India

Company v. Sandys, 10 St. Tri. 371, and 2 Show. 366, Jeffreys decided

in favour of the monopoly, but against the forfeiture clauses in the

company's charter (see also Merchant Adventurers Y.Rehow, 3 Mod. 126).

In spite of this decision the company's monopoly continued to be

attacked after the Eevolution, and in 1693 the House of Commons
resolved without a division that " all subjects of England have an equal

right to trade to the East Indies, unless prohibited by Act of Parlia-

ment" {Com. Journ., Jan. 19, 1693-94, vol. x. p. 783). This resolution,

though not amounting to a legal decision, may be said to have prac-

tically decided the long-controverted question of these monopolies of

foreign trade. Anderson, whose statement has been frequently repeated,

erroneously states that these monopolies were overthrown by the Bill

of Eights, but that measure contains no allusion to the subject. Another
constitutional question arose in regard to the territorial acquisitions

made by the company in India. In 1773, when there was a question

of not renewing the company's charter, the House of Commons resolved

that " all acquisitions made under the influence of a military force, or

by treaty with foreign princes, do of right belong to the State" {Com.
Journ., May 10, 1773, vol. xxxiv. p. 308). The principle that such acqui-

sitions are at the disposal of Parliament was subsequently acted on
in the various Acts by which Parliament first regulated and then took
over the government of India.

Of the ancient African chartered companies the most important was
the Royal. Africa Company, chartered in 1672. The charter empowered
the company to govern their forts and factories, etc., and to make
peace and war, reserving only the sovereign rights of the Crown over
the plantations, and the power of making peace and war. They were
granted a monopoly of the African trade, including the supply of negro
slaves to the English plantations in America and the West Indies, with
the corresponding duty of keeping up the necessary forts and stations

on the African mainland. In 1698 the company was regulated by Act
of Parliament, and the trade thrown open to all who complied with
certain conditions. In 1750-52, by virtue of 23 Geo. ii. c. 31, and 25
Geo. II. c. 40, the Eoyal Africa Company, which had become embarrassed,
was abolished, and the forts and settlements until then in its possession
were vested in the Company of Merchants trading to Africa, which was a
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regulated company open to all traders. They were to elect a committee
of nine, who were to appoint governors, make regulations, and, with the

consent of the Lords of Trade, to raise military forces, to erect courts,

and inflict punishments short of life and limb, reserving always the

right of the Crown to revoke the regulations and make others. The
company itself was forbidden to embark in trade. In 1765, 5 Geo. iii.

c. 44 took away some of these forts and settlements and vested them
in the Crown, but in 1783 they were transferred to the company by 23

Geo. III. c. 65. Another African company came into existence in 1791,

when a number of philanthropists were incorporated by Act of Parlia-

ment under the title of the Sierra Leone Company, for the purpose of

establishing a settlement on the African coast for the benefit of liberated

slaves and the development of legitimate trade. A charter of justice

was granted in 1800 empowering the company to appoint a governor

and council, and to legislate for the colony ; but the experiment was
not successful, and in 1808 an Act of Parliament was passed vesting

the colony in the Crown. A similar fate befell the African Company
itself in 1821, when it was dissolved by 1 & 2 Geo. iv. c. 28, and its

possessions vested in the Crown, and some of them annexed to Sierra

Leone.

A word must be said about the South Sea Company, which was
incorporated pursuant to Act of Parliament in 1711, with a monopoly
of the trade to the South Seas, and afterwards acquired the right of

supplying the Spanish dominions in South America with slaves, under
the Assiento clauses of the Treaty of Utrecht. This is not the place to

tell the story of the South Sea Bubble, when it was attempted to pay
off the National Debt by converting it into South Sea stock. The
Assiento treaty was determined in 1750, and the exclusive privileges of

the South Sea Company were abolished subject to compensation, by
55 Geo. III. c. 57. The company, which was largely engaged in the

whale fishery, appears to have continued in existence down to 1856.

The only one of the old chartered companies which still actively

survives is the Hudson's Bay Company, which was incorporated by
Eoyal Charter in 1670, under the style of " The Governor and Company
of Adventurers of England trading into Hudson's Bay." The company
were granted the exclusive trade and commerce within all the seas,

straits, lands, etc., adjoining Hudson's Bay not occupied by the King's

subjects, or by the subjects of any Christian prince or State. They
were constituted lords proprietors of these territories, and empowered
to hold general courts, in which members were to vote according to their

stock, and to make laws and ordinances agreeable to the laws of England
for the government of their forts and plantations, and to appoint local

governors and councils with civil and criminal jurisdiction, and the

power of making peace and war with non-Christians, and excluding and
arresting trespassers in the company's territories. The company used
the vast territories they acquired under this charter as a preserve for

their fur trade. At the close of the last century their exclusive privi

leges were threatened by the North-West Company, a free association

of traders. These differences were composed and the two companies
amalgamated by 1 & 2 Geo. iv. c. 66. In 1857 the law officers advised
that the company's charter could not legally confer a monopoly of trade,

save in so far as territorial ownership justified the exclusion of intruders,

nor could it confer an exclusive right to administer justice so as to oust
the prerogative of the Crown to establish courts of civil and criminal
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jurisdiction (Forsyth, Cases and Opinions, p. 434). In 1868 the company
surrendered its sovereign rights under the charter, and its territories

were incorporated in the Dominion of Canada pursuant to 31 & 32 Vict.

c. 105, and afterwards became known as the provinces of Manitoba, etc.

The company, however, still continues to exist as a great landowning

and trading corporation.

Before coming to the recent chartered companies mention must be

made of the New Zealand Company, which was incorporated by Royal

Charter of 13th February 1841, for the purpose of colonising with

British settlers large tracts in New Zealand which the grantees had
acquired from the native chiefs. No sovereign rights were conferred

upon the company, the government of the colony being carried on under

the authority of the Crown and Parliament. The history of this com-

pany may be read in 9 & 10 Vict. c. 42, and 10 & 11 Vict. c. 112, under

which £236,000 was advanced to them out of the Consolidated Fund.

It was provided that they might surrender their charter if they found

themselves unable to continue their undertaking with profit to them-
selves and benefit to the colony, and that then the loan was to be

remitted. This option they exercised in 1850, and in 1857 a grant was
made to the shareholders (20 & 21 Vict. c. 52) in settlement of all

claims. Earl Grey in 1852 stated that the colonisation of New Zealand

was largely due to the work of the company, but that the necessary

expenses of founding new colonies in distant parts of the world were so

great that measures of the kind would never answer as a pecuniary

speculation.

Recent Chartered Companies.

The foregoing sketch shows how extensive were the powers which
the Crown in the exercise of the prerogative conferred upon chartered

companies for the government of its colonial possessions, as in the case

of the Virginia, Massachusetts, and Hudson's Bay Companies, or for the

regulation of trade and governing of English subjects in foreign countries,

as in the cases of the Merchant Adventurers, the Russia, and the Levant
Companies. With regard to British possessions acquired by conquest

or cession, the power of the Crown to exercise or delegate such powers
has never been doubted ; while as to possessions acquired by settlement

all doubt has been set at rest by the British Settlements Act, 1877. In
territories not annexed to and incorporated in the King's dominions the

Crown may exercise power and jurisdiction acquired by treaty, grant,

usage, sufferance or other lawful means ; for this there is new statutory

authority in the Foreign Jurisdiction Act, 1890. It should, however,
be observed that in the recent creation of chartered companies the
Crown makes no grant of any such powers, but has confined itself to

recognising or authorising the acquisition by the company of territory,

power, and jurisdiction in places beyond the King's dominions from the
native authorities, coupling this recognition and authority with condi-

tions as to the way in which the powers so acquired should be exercised.

Such restrictions are the price paid by the company for the recognition

of the State, without which private individuals or companies would be
unable to acquire rights of sovereignty or jurisdiction permanently
binding on the native rulers of the territories in which their operations

are carried on ; or valid against other civilised powers, since international

law does not reckon with individuals but with States ; or safely enforce-

able against the subjects of this or other countries ; as to this latter
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point, see Rafael v. Verelst, 1775, 2 Black. W. 1055, and the cases cited

by Wright, J., in Companhia de Mogarribique v. British South Africa Go.y

[1892] 2 Q. B., at p. 374, where some of the legal consequences attendant

on the grant of a charter are described as follows in a passage afterwards

approved in the House of Lords :
" If the defendants, the British South

Africa Company, are authorised by their charter to make treaties of a
political character with native chiefs and to acquire sovereign rights

within the territories of these chiefs, and if the defendants have made
such treaties and acquired such rights, and if the defendants have done
the acts complained of in their own character as a sovereign power
under such a charter and treaties, then their own acts may have been
of the character of the Acts of State (see Act of State) and not
examinable in any municipal court, according to the principles recog-

nised by Lord Thurlow and Eyre, C.B., in the case of Naboh of Arcot v.

East India Co., 1791, 3 Br. C. C. 292; 29 E. R. 544; 4 Br. C. C. 180;
29 E. R. 841 ; 2 Yes. Jan. 56 ; 30 E. R. 521. If that were made out

by the defendants, the plaintiffs would not be without remedy, but the

remedy would be, not legal, but diplomatic, and redress might be sought

by Portugal on behalf of the plaintiffs from the Crown of England."

The constitutional relations between the Crown and the companies
as regards the territorial and sovereign rights acquired by the latter

from the native rulers are governed by the terms of the charters or

other agreements made between the Crown and the companies. It is

indeed a general principle that sovereign rights acquired by the subject

enure for the benefit of the State (see the case of the East India Company,
above), but this must be subject to the condition that the State chooses

to take advantage of them. No subject, whether a private individual

or a company, can by acquiring all the sovereign rights in a particular

territory thereby necessarily commit the Crown to the assumption of

sovereignty over such territory so as to annex it to and incorporate it

in the King's dominions, with all the important legal and other con-

sequences attaching to such a step. In B. v. Jameson, [1896] 2 Q. B.

425, where, however, the point was of little or no importance, and very

slightly argued. Lord Russell, L.C.J., appears to have laid down that in

a Protectorate administered under the direct authority of the Crown^
the exercise of sovereign rights by the Crown might be so complete as

to amount to annexation to the King's dominions without any express

declaration to that effect. But in the case of the territories administered

by chartered companies, the very terms of the charters authorising the

company to acquire and hold sovereign rights from the native rulers

negative the idea of annexation which would involve an extinction of

such rights.

That this was the view on which the Crown was advised to proceed
in regard to recent chartered companies appears from the corre-

spondence with Spain and the Netherlands in 1882 respecting the

charter granted to the North Borneo Comjjany, November 1, 1881
{State Papers, vol. Ixxiii. p. 932, etc.). This was the first of the recent

charters, and was granted on the petition of certain persons reciting

that they had obtained from the Sultans of Brunei and Sulu a grant of

territory and sovereign rights, subject only to a right of resumption on
non-payment of the stipulated tribute. The charter granted by the
Crown incorporated the company, and authorised and empowered it to

acquire the full benefit of the aforesaid concessions, and to hold, use,

enjoy, and exercise the same for the purposes and on the terms of the
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charter. Lord Granville, in a despatch to Sir Robert Morier, January

7, 1882, stated that there was no question of the annexation of North
Borneo to Great Britain or of the establishment of a Protectorate there.

The company, he explained, was established under three charters.
" The first two charters are those under which the company derive

their title to the possession of the territories in question, and the

authority to administer the government of these countries by delegation

from the Sultans. The third is the British charter, under which the

company have obtained incorporation and a recognition by Her Majesty's

Government of their title to the territories so granted. In return for

incorporation by Royal Charter, and for the recognition of the conces-

sions, the company have surrendered to Her Majesty various powers
of control over their proceedings, which, though of a negative character

only, are sufficient for the prevention of any abuse in the exercise of

the authority conferred by the Sultans. It is important to bear in

mind that no such control would have been reserved to the Crown had
the company taken incorporation under the Companies Acts, and elected

to follow their own course independently of Government support. The
Borneo charter therefore differs essentially from the previous charters

granted by the Crown to the East India Company, the Hudson's Bay
Company, the New Zealand Company, and other associations of that

character, in the fact that the Crown in the present case assumes no
dominion or sovereignty over the territories occupied by the company,
nor does it purport to grant to the company any powers of government
thereover ; it merely confers upon the persons associated the status and
incidents of a body corporate, and recognises the grants of territory

and the powers of government made and delegated by the Sultans in

whom the sovereignty remains vested. It differs also from previous

charters in that it prohibits, instead of granting, a general monopoly
of trade."

A recognised protectorate has since been established over the North
Borneo Company's territories by an agreement of May 12, 1888
(Hertslet, Treaties, vol. xviii. p. 225), which, after reciting that all

rights of sovereignty over the territories in question were vested in

the North Borneo Company—a departure from the position taken up
in Lord Granville's despatch—provided that the State of North Borneo
should continue to be governed as an independent State in conformity
with the provisions of the charter under the protection of Great
Britain, but that its foreign relations should be conducted by Her
Majesty's Government or in accordance with its directions.

The charter (Hertslet, Treaties, vol.| xvii. p. 118), granted July 10,

1886, to the National African Company, Limited, afterwards known
as the Royal Niger Com'pany Chartered and Limited, differed from the
Borneo charter in two respects. In the first place, the company's field

of operations was from the outset designed to be within the limits of

the Empire, as the territories in question already constituted a British

Protectorate (Hertslet, Treaties, vol. xvii. pp. 108, 126); secondly, the
charter did not bestow incorporation on the company, which was
already incorporated under the Companies Acts as a private trading
company, but merely authorised and empowered the company to hold
and retain the full benefit of the several cessions it had acquired from
the native rulers in its territories. [The Niger Protectorate was trans-

ferred from the Royal Niger Company to the Crown as from January 1,

1900, under the provisions of an Order in Council of December 27,
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1899 (St. R. & 0., Rev., 1904, vol. v., tit. "Foreign Jurisdiction," p. 153);
and see the Royal Niger Company Act, 1899, 62 & 63 Vict. c. 43.]

The Imperial British East Africa Company received a similar

charter in 1889 {State Papers, vol. Ixxix. p. 641), empowering it to act

under various cessions from the Sultan of Zanzibar, who was under
British protection, and from the native rulers of the hinterland which
lay within the British sphere of influence, as defined by the Berlin Act
of 1884. This experiment of government by chartered company was
not successful, and the company's territories were transferred to His
Majesty's Government, and administered as a protectorate under the
Foreign Office until April 1, 1905, when they were transferred to the
Colonial Office.

The South Africa charter of October 29, 1889 (Hertslet, Treaties,

vol. xviii. p. 134; Map of Africa ly Treaty, vol. i. p. 174); incorporated
a company under the name of the British South Africa Company, and,

as in the previous charters, authorised such company to hold, use, and
retain for the purposes of the company the full benefit of the con-

cessions of territory and jurisdiction already acquired and to be
thereafter acquired, with the sanction of the Secretary of State, within
the field of its operations. As in the case of the Niger and East
African Companies, the great part of such territories was already a

British Protectorate.

The territories of the South Africa Company cover about 750,000
square miles, the territories of the Niger Company about 500,000 square
miles, and the East Africa Company, before surrendering its charter,

had extended British influence to Uganda and the sources of the Nile.

A brief description of the conditions on which the charters have
been granted will best illustrate the existing system of government
by chartered company in its constitutional relations. The British

character of the companies is indicated by allowing them to use a

British flag with a distinctive mark, and by requiring that the domicile

and seat of government of the company should be British, and that the

directors should be British subjects, and by further requiring them to

submit to the control of the Secretary of State in their relations with
foreign States, and to observe the treaties made with such States, and
by forbidding them to alienate their concessions without consent of the

Secretary of State. Provisions are inserted in all the charters against

the establishment of trade monopolies, and in favour of freedom of

trade; to secure the suppression of the slave trade, and the gradual
abolition of domestic slavery; to secure due regard for the religion,

laws, and land rights of the native inhabitants of the company's
territories, and the due observance of the agreements made with them.
Measures of the company affecting these matters are made subject to

disallowance by the Secretary of State, who is generally empowered to

object to any part of the proceedings or systems of the company
affecting the native inhabitants, and to require them to act in

accordance with his suggestions. The Niger Company was and the
South Africa Company is likewise required to submit annual accounts
of their public revenue and expenditure, as distinct from their trading

operations.

In all the charters the Crown has reserved the power to exercise

its foreign jurisdiction in the company's territories, but so far this

has only been done in the case of the British South Africa Company.
By Orders in Council under the Foreign Jurisdiction Act of May 9,
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1891 [and October 20, 1898, as amended by Order in Council, 1903

(No. 122), St. II. & 0., Rev., 1904, vol. v., tit. "Foreign Jurisdiction,"

pp. 109, 115], the Imperial Government takes an active part in the

administration of this company's territories. The Administrator is

appointed with the approval of the Secretary of State, may be dis-

missed by him, and cannot be dismissed without his consent. The
judges are appointed subject to his consent, and he alone can dismiss

them. These Orders further empowered the High Commissioner in

South Africa to legislate by proclamation. As the charter enables the

company to make ordinances with the assent of the Secretary of State,

and the Order of 1903 authorises the administrator and his council to

make regulations which require the approval of the High Commissioner,

but may be disallowed by the company, there are thus four methods
of legislating for the company's territories. The ordinances of the

company and the regulations of the administrator and council are

only binding in so far as they do not conflict with the provisions of

the Orders in Council or the High Commissioner's proclamations.

Under the Order of 1903 justice is administered by a High Court

according to the Roman-Dutch law in force in Cape Colony, except in

so far as it has been modified, and with due regard to native law and
custom in civil cases between natives. The Niger Company, on the

other hand, erected Courts under the authority of its charter which
administered English law so far as applicable between non-natives of

its territories, and applied to the natives a more loosely-defined system

suitable to their circumstances.

The Borneo and South Africa charters also contain articles defining

the general powers for which the company is incorporated, and requiring

them to submit a deed of settlement regulating the internal constitution

of the company for the approval of the Secretary of State.

In all the charters power is reserved to the Crown, without prejudice

to its right to vacate the charter by process of law, to revoke the charter

if it should appear to the King in Council that the company have failed

to fulfil any material condition of the charter. The South Africa charter

also contains a provision empowering the Crown to determine the charter

at the end of twenty-five years on certain terms, and reserving the right

of the Crown to annex any part of the company's territories to the
King's dominions.

A word must be said in conclusion about the position of chartered

companies from the point of view of international law. At the time of

granting the North Borneo charter the English Government denied that

they thereby assumed any protectorate over the company's territory.

International law on this and kindred points is still in a state of growth,
and not yet clearly defined ; but, as Professor Westlake writes :

" An
incorporated public company is the creation of the law or the govern-
ment of the country to which it owes its corporate existence and powers,
and, if it is incorporated for an object which brings it into relation with
foreign States, the State which has created it cannot escape responsibility

for the acts of its creature." The territories of all the existing chartered
companies have now been taken under British protection, but the inter-

national responsibilities of a State for what is done in its protectorate
are not yet fully settled (see Pkotectorate). It should be observed
that the system of government by chartered company has received
international recognition in Article IV. of the Brussels General Act of

1890 (Hertslet, Ma;p of Africa hy Treaty, vol. i. p. 54), as follows :

—
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" The Powers exercising sovereignty or protectorate in Africa may,
however, delegate to chartered companies all or a portion of the engage-

ments which they assume in virtue of Article III. (relative to the

repression of the Slave Trade). They remain, nevertheless, directly

responsible for the engagements which they contract by this general

Act, and guarantee the execution thereof."

This article involves a recognition by each of the signatory States of

the jurisdiction of the company over the subjects of such State within

the company's territories, seeing that such jurisdiction is essential to the

fulfilment by the company of the duties it is authorised to undertake.

With regard to foreign chartered companies it is only possible here to

refer to the authorities mentioned below.

[AidJwrities.—Anderson, Origin of English Commerce ; Cunningham,
Groivth of English Industry and Commerce ; Schanz, Englische Handel-

Sjjolitik ; Chitty, Commercial Law ; Cawston and Keane, Early Chartered

Companies. As to modern English companies, Westlake, International

Law ; Hall, Foreign Jurisdiction of the British Crown ; Jenkyns, British

Mule and Jurisdiction Beyond the Seas, 1902 ; Lucas, Historical Geography

of the British Colonies ; Lawrence, Principles of Interiiational Law ; and
generally on the whole subject, Bonnassieux, Les Grandes Compagnies de

Commerce, Paris, 1892.]

Companies, City.—The origin of the city companies is to be

found in the mediseval trade or craft guilds, which make their first

appearance in England in the reign of Henry I. (1100-35). [For their

history, which cannot be treated of here, see Brentano on Guilds, or

Gross's Gild Merchant.'] By the terms of a charter of Edward ii.,

granted early in the fourteenth century, admission to the freedom of

the city of London was confined to members of some " trade or mystery,"

unless by full assent of the whole commonalty, except in the case of

apprentices, who might still be admitted according to ancient form.

This was an alteration of the original qualification for citizenship,

which had been merely residence or occupation, and the payment of

" scot and lot," i.e. the payment of a share towards the common civic

burdens, and the readiness to sustain leet offices; to which had been

added, on the incorporation of the city in the reign of Kichard I., enrol-

ment as a freeman or member of the corporation. By an ordinance

issued by the general body of citizens in 1376, the trade guilds or

companies were directed to nominate the persons who (being freemen

of the city) should vote at the elections in the common hall of the

lord mayor, sheriffs, officers of the corporation, and representatives in

Parliament; while in 1384 the same body enacted another ordinance

instituting the Court of Common Council as the representative body of

the citizens for internal affairs, and providing that it should consist of

citizens elected by the freemen occupiers paying scot and bearing lot.

In 1475 another ordinance directed that the companies should

nominate as electors only their liverymen, that is, freemen of the

companies and the city, to whom a distinctive dress had been assigned

by their company. On this footing the franchises of the city remained
for 250 years ; but as the result of an Act of Parliament passed in 1725

(11 Geo. I. c. 18), and of the Keforni Bills of 1832 and 1867, the right

of election of the lord mayor, sheriffs, chamberlain, and other civic

officers is the only franchise now possessed exclusively by liverymen,

though livery and freedom obtained by birth or servitude is still one
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qualification for the parliamentary franchise in the city, subject to a

condition of residence within twenty-five miles of the city. In the

course of centuries the character of the companies has entirely changed,

and instead of consisting as formerly of real traders resident in the city,

their members are now chiefly admitted by payment or " redemption,"

and are not residents or traders in the city at all. The companies are

chiefly noticeable for their wealth, which, formerly a frequent prey to

the rapacity of English kings, is now always freely given for charitable

objects, and for the hospitality of their civic feasts. Some of their funds

are held on charitable trusts, others on no trust at all. They are

frequently owners of large landed property and patrons of advowsons,

and some, e.g. the Merchant Taylors, administer schools and other

charities. They are also benefit societies, granting pensions to impe-

cunious members and their families. There are at present twelve
" great " companies, and sixty-two minor ones. Each company has its

own officers, and in most cases its own hall. For admission by
" redemption " a considerable sum has usually to be paid ; but " patri-

mony " (i.e. the being a child of a member), and " servitude " or appren-

ticeship, are titles to admission almost without payment, though a

large payment has always to be made on taking up the livery. Distin-

guished persons are sometimes admitted, honoris causd, without fees.

The governing body of each company is called the court of assistants,

and further fees have to be paid on admission to this. Certain of the

companies exercise by statute or custom public powers, e.g. the Gold-

smiths' Company assays and marks plate. For a complete list of these

powers, and also of the companies, see the Eeport of the Eoyal Commis-
sion on the Livery Companies (Parliamentary Papers, 1884, 39, 1), at

pp. 19, 26, 27.

[^Authorities.—Gross, Gild Merchant ; Norton, City of London^ 3rd
ed., Eeport of the Eoyal Commission on the Livery Companies, ubi

supra.l

Companions (Knights Companions) of the
Garter.—The Order of the Garter is the most ancient and illus-

trious of the Eoyal Orders of Knighthood existing in Great Britain

or Europe. It was instituted by Edward III. on some not precisely

determined date in 1347 or 1348, though in this as in other cases

(see Bath, Order of the) an indeterminate antiquity has been claimed
for it. The occasion on which the Order was established, the origin of

its chief insignia, the Garter, with its motto " Honi soit qui mal y pense,"

which forms part of the Eoyal Arms of England, are all matters of

antiquarian dispute. It was dedicated to St. George of Cappadocia

—

whence " The George," an equestrian figure of the saint and the dragon
worn on the collar, and also suspended over the left shoulder by a
dark-blue ribbon—and to St. Edward the Confessor. Its annual feasts

or conventions were held on St. George's day (23rd April), at Windsor,
in the Eound Tower, whose site is associated with the traditions of

King Arthur and his knights; and they continued from the reign of

Edward iii. to that of Elizabeth. The history of the Order, however, is

only precise and regular from the end of Henry viii.'s reign, as its

annals for two centuries after its founding are imperfect, and the
original statutes have perished.

Originally the Companionship consisted of the Sovereign and twenty-
five knights ; but at various times since the reign of George iii. the sons
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and descendants of the Sovereign have been made eligible, though the
Chapter might be complete. The Prince of Wales for the time being
was declared in 1805 to be a constituent part of the original institution.

The installation of knights, with the elaborate ceremonies formerly
in use, and the meetings of the Chapter, have been discontinued since

the reign of George iii. ; and under special statutes extra knights have
been authorised to be created, including many foreign sovereigns; so

that the number at present is fifty-six.

The Bishops of Winchester and Oxford are, ex officio, the Prelate and
Chancellor, respectively, of the Order ; and the Prelate by the constitu-

tion of the Order takes precedence of every other bishop except those of

London and Durham, who were subsequently placed above him by an
Act of Henry viii. (31 Hen. viii. c. 10, s. 3). The Dean of Windsor is ex

officio the Eegistrar ; and the other officers are Garter King at Arms and
the Usher of the Black Ptod. (See Black Eod, Gentleman Usher of.)

The Companions usually belong to the highest class of the peerage

;

but the knighthood, of itself, ranks them immediately after the eldest

sons of barons, and their eldest sons after the eldest sons of baronets.

The designation of the Order is the Most Noble Order of the Garter.

\Antliorities.—Nicolas, Orders of Knighthood ; Ashmole, Order of the

Garter ; Anstis, Order of the Garter ; Burke, Knightage, p. 12 ; Orders of
Knighthood, p. 97, and Selden, Titles of Honor, p. 362.]
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Historical Introduction.

The word "company" comprehends at the present day two great

classes of associations—(1) joint-stock companies, constituted under
the Companies Acts, 1862-1900; and (2) public companies, con-

stituted under special Acts and regulated by the Companies Clauses

Acts, 1845, 1863, and 1869, for carrying on some undertaking of public

utility, such as a railway, docks, gasworks, waterworks (see Public
Company). The earliest kind of trading company is the chartered—the

Crown in its case exercising its prerogative of incorporation for the

encouragement of trade and enterprise. The East India Company,
the Levant Company, the Koyal African Company, the Hudson's
Bay Company, the notorious South Sea Company, were all com-
panies of this kind. More modern instances are the Eoyal Niger
Company and the British South Africa Company. But the char-

tered company had several drawbracks. A charter was not always
to be obtained from the Crown for every promising enterprise. It

was costly, and there was this further disadvantage, that the members
of a chartered company were not responsible for the debts of the

company. A simpler form of commercial organisation was needed, and
it was found in what may be called the " common-law company," that

is to say, an unincorporated association or large partnership trading on
a joint stock with transferable shares. This " common-law company "

is the lineal ancestor of the present joint-stock company. Companies
of this kind multiplied rapidly at the beginning of the eighteenth
century. A mania for speculation seems to have set in, and the whole
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nation to have become adventurers. Every day brought its new com-
panies, some of them for useful, others for the most chimerical, objects.

The Bubble Act, 1719, 6 Geo. i. c. 18, was an attempt to check what
the preamble of the Act called these "dangerous and mischievous
undertakings and projects," the particular mischiefs charged against
them being the prestiming to act as a corporate body, the raising

transferable stock, and the transferring such stock—offences of a
technical kind, and not very intelligible to modern notions. The
Bubble Act was passed, it is said, at the instigation of the South
Sea Company—itself the arch speculator—to kill competition, and, if

so, the disingenuousness of the attempt will go far to explain the
failure of the Act. It proved, at all events, a dead letter, was formally
repealed a century later, and the legislature finding it must tolerate the
joint-stock company, set itself to regulate what it could not repress.

The chief practical inconvenience attending these common - law
companies was that they were large fluctuating bodies, and persons
dealing with them consequently did not know with whom they were
contracting, or whom to sue. To remedy this the Crown was empowered,
in 1834, to grant to companies by letters-patent, without incorporation,

the privilege of suing and being sued by a public officer. Ten years
later all companies, with a few exceptions, were enabled to obtain a
certificate of incorporation without applying for a charter or special

Act. But the great innovation came in 1855, when the legislature

for the first time sanctioned the principle of limited liabilities (18 &
19 Yict. c. 133).

It was not until this principle of limited liability was engrafted on
that of co-operation under the joint-stock system that the potentialities

of the joint-stock company began to reveal themselves. Under the com-
bined stimulus of these two principles company enterprise has advanced
by leaps and bounds. The number of companies registered in 1862 was
153, in 1897 it was 4682. At least 40,000 companies are now carrying
on business under the Acts. The subscribed and loan capital invested
in them is estimated at £1,800,000,000. These are impressive figures.

The Limited Company under the Companies Act, 1862-1903.

—

Formation and Constitution.

The Companies Act of 1862, which marks this new and striking

departure, was intended to form a complete code of company law for

the whole United Kingdom.
Illegality of Unregistered Associations.—The Act begins by providing

(s. 4) that no company, association, or partnership consisting of more
than twenty persons shall be formed after the commencement of the
Act for the purpose of carrying on any business which has for its object

the acquisition of gain by the company, association, or partnership, or

by the individual members thereof, unless it is registered as a company
under the Act, or is formed in pursuance of some other Act of Parliament,
or of letters-patent, or is a company engaged in working mines within and
subject to the jurisdiction of the Stannaries. See Mines and Minerals.
In the case of banking the number is limited to ten. " Business " in this

section has a more extensive signification than trade. Anything which
occupies the time and attention and labour of a man for the purpose
of profit is business (Smith v. Anderson, 1880, 15 Ch. D. 258). What
is an " association carrying on a business for the acquisition of gain

"

has been much debated (Be Bussell Literary and Scientific Institution^
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Figgins v. Baghino, [1898] 2 Ch. 72 ; Be Jones, Clegg v. Ellison, [1898]

2 Ch. 83). Co-ownership or a common interest in property does not

constitute an "association." There must be a joint relation between

such persons for carrying on a business—that is, for doing a succession

of acts having the acquisition of gain for their object. A mutual marine

insurance society is an association having for its object the acquisition

of gain by the individual members thereof within sec. 4 (In re Badstow

Total Loss Association, 1882, 20 Ch. D. 137), for indemnity against loss

is a gain within sec. 4. Gain is not limited to pecuniary gain or

commercial profits {In re Arthur Average Association, 1875, L. K. 10

Ch. 545). But where the property of an association is vested in a

body of trustees for it, less than twenty in number, and such trustees

carry on the business, not as agents of the association, but independently

in their own names and on their own personal responsibility, the

association does not " carry on business." This principle is illustrated

in several cases {Croivther y. Thorley, 1884, 32 W. E. 330; Wigfield v.

Botter, 1881, 45 L. T. 612 ; Marrs v. Thompson, 86 L. T. 759) ; and Smith

V. Anderson, 1880, 15 Ch. D. 247, the case of a Trust Investment Com-
pany. If the persons who carry on the business are agents, not trustees,

the association is illegal {Ex 'parte Boppleton, 1885, 51 L. T. 602).

A society of more than twenty members whose object was to form

a fund, and out of it lend mpney to its members at interest for buying

houses, was held illegal for want of registration {Shaw v. Benson, 1883,

11 Q. B. D. 563); so, too, a society of more than twenty persons which
carried on the business of making loans to the members out of a sub-

scribed fund, the loans being put up to auction or balloted for {Jennings

V. Hammond, 1882, 9 Q. B. D. 225 ; see, however, Ex parte Boppleton,

supra, and Shaw v. Simmons, 1883, 12 Q. B. D. 117).

Not only trading companies may register under the Act, but com-
panies formed, not for gain, but for promoting art, science, religion, or

charity (Companies Act, 1867, s. 23). Friendly and industrial societies

may convert themselves into companies under the Act. Unlimited
companies may re-register with limited liability (Companies Act, 1879,

s. 4). Insurance companies must register (Companies Act, s. 210). A
trade union cannot register, being specially provided for by the Trades
Unions Act, 34 & 35 Vict. c. 31, s. 5), nor can a foreign company
register, but it may carry on business here, being accorded recognition

by the comity of nations {Bulkeley v. Schutz, 1871, L. E. 3 P. C. 336

;

Bateman v. Service, 1889, 6 App. Cas. 386).

Having thus cleared the ground by prohibiting large and fluctuating

bodies of persons trading without incorporation—which was a public

mischief—the legislature goes on to describe the mode in which associa-

tions may obtain the benefit of incorporation under the Act. Three
classes of companies are contemplated—(1) The company limited by
shares; (2) the company limited by guarantee; (3) the unlimited
company. Of these three the unlimited company need not detain us.

It is practically extinct. The company limited by guarantee will be
considered later (see p. 300). The company limited by shares is the
normal type of company, and it is its formation and constitution

accordingly which will here be sketched. The machinery of formation
provided by the Act is a simple one. " Any seven or more persons,"

says sec. 6 of the Act, " associated for any lawful purpose may, by sub-
scribing their names to a memorandum of association, and otherwise
complying with the requisitions of this Act in respect of registration,

form an incorporated company with or without limited liability."
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Memoeandum and Articles of Association.

The memorandum of association here mentioned, which is to be the

basis of incorporation, and the form and contents of which are given

below, p. 258, must bear the same stamp as if it were a deed, and
must be signed by each subscriber in the presence of, and attested by,

one witness at least (C. A, s. 11). There must be not less than seven
subscribers {In re National Debenture Corporation, [1891] 2 Ch. 505).

An agent may subscribe, and he need not be authorised by deed {In re

Whitley Partners, 1886, 32 Ch. D. 338). A foreigner may subscribe

{Princess of Beuss v. Bos, L. R. 5 H. L. 199). So may an infant {In re

Nassau Phosphate Co., 1876, 2 Ch. D. 610; In Re Laxon & Co. No. 2,

[1892] 3 Ch. 555), or a married woman {Salomon v. Salomon & Co.,

[1897] 3 Ch. 105). It makes no difference that six out of the seven

subscribers are mere dummies if these statutory formalities are pursued
{Salomon v. Salomon & Co., [1897] A. C. 22). There is nothing in the

Companies Acts prohibiting a man carrying on business in the name of

a limited company.
The memorandum of association is usually accompanied, for purposes

of registration, by articles of association which are the regulations for

the management of the company's business (see p. 264). These articles

must be printed, must be signed by the subscribers of the memorandum
of association, the signatures attested, and, like the memorandum,
the articles must bear a 10s. stamp (C. A., ss. 15, 16).

The other documents necessary for obtaining registration are as

follows :

—

A list of the persons who have consented to be directors of the
company (C. A., 1900, s. 2 (2)). A statutory declaration by a solicitor of

the High Court engaged in the formation of the company, or by a person

named in the articles of association as a director or secretary of the
company, of compliance with the regulations of the Companies Acts in

respect of registration and of matters precedent and incidental thereto

(C. A., 1900, s. 1 (2), see p. 378). A statement of the nominal capital

of the company as required by sec. 112 of the Stamp Act, 1891, amended
by sec. 7 of the Finance Act, 1899, signed by the applicant for registra-

tion, and stamped with an ad valorem stamp duty at the rate of 5s. for

every £100 (see pp. 354, 378).

If there is no intention to issue any invitation to the public to sub-

scribe for shares there must also be a declaration to that eftect, signed

by the subscribers to the memorandum of association (see pp. 380, 381).

These documents must be delivered to the Registrar of Joint-Stock

Companies at Somerset House, and if they are found to be in order, the
company is duly registered, becomes a real independent legal jjcrsona

{Salomon v. Salomon & Co., [1897] A. C. 22 ; Be Wraqg, ltd., [1897] 1 Ch.

796, C. A.; Ho Tung v. Man On Insurance Co., [1902] A. C. 232), and
the registrar issues his certificate of incorporation. Such certificate is

now, by sec. 1 of the Companies Act, 1900, made " conclusive evidence

that all the requisitions of the Companies Acts, in respect of registra-

tion and of matters precedent and incidental thereto, have been com-
plied with, and that the association is a company authorised to be
registered, and duly registered, under the Companies Acts."

Domicile of Companies.—The domicile of a trading company as an
independent legal person is quite distinct from the domicile of the persons
who compose it {Calcutta Jute Co. v. Nicholson, 1876, L. R. 1 Ex. D. 428).

VOL. III. 17
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A company's domicile is its principal place of business—that is, the place

where the administrative business of the corporation is carried on (Dicey,

Conf. L. 154). This is not necessarily the place where the company's

manufacturing or other business operations are carried on; nor is it

necessarily the place of the registered office of the company. A foreign

company can contract to have a domicile for the purpose of being sued,

within the jurisdiction {SocUU Industrielle des Metaicx v. Hnelva, 1889,

W. N. 32). Conventions have been entered into by this country with Ger-

many, France, Belgium, Italy, Spain, Greece, and other foreign countries,

mutually securing to commercial and industrial companies the exercise

of their rights and the right of appearing before tribunals (see p. 349).

Form and Contents of Memorandu7n.—The memorandum of associa-

tion, registered in the manner above described, is, as Lord Cairns well

called it, the charter of the company. Its form and contents are pre-

scribed by the Act (C. A. s. 12, Sched. 2). It must contain, in the case

of a company limited by shares, the following particulars :

—

1. The name of the proposed company, with the addition of the word
" Limited " as the last word in such name.

2. The part of the United Kingdom, whether England, Scotland, or

Ireland, in which the registered ofhce of the company is proposed to be

situated.

3. The objects for which the proposed company is formed.

4. A declaration that the liability of the members is limited.

5. The amount of capital with which the company proposes to be

registered, divided into shares of a certain fixed amount.

1. Name.—No company is, by sec. 20 of the Companies Act, 1862, to

be registered under the same name as that of a subsisting company, or

so nearly resembling it as to be calculated to deceive {q.v.). This is only

a statutory declaration of the general law which prohibits one person

from appropriating another's trade name. A trading company, for

example, is not entitled to adopt a name which incorporates the whole
of the name of a pre-existing concern carrying on a like business {North

Cheshire and Manchester Brewery Co. v. Manchester Brewery Co., [1899]
A. C. 83 ; and see Pinet et Cie v. Maison Louis Pinet, [1898] 1 Ch. 179

;

Hendricks v. Montagu, 1882, 30 W. E. 168 ; Merchant Banldng Co. of
London v. Merchants' Joint Stock Bank, 1878, 9 Ch. D. 560 ; The Gene7'al

Reversionary Lnvestment Co. v. General Reversionary Society, 1888, 1 Meg.
65). Instances of similarity where an injunction has been granted

are

—

Lee v. Haley, 1869, L. K. 5 Ch. 155; Hendricks v. Montagu, suprcc

;

Tussaud & Sons v. Tussaud, 1890, 44 Ch. D. 678 ; Rendle v. J. Edgcumhe,
Rendle & Co., 1890, 63 L. T. 94; Cash v. Cash, 84 L. T. 349; Panhard et

Levassor v. Panhard Levassor Motor Co., Ltd., [1901] 2 Ch. 513. In-

stances where an injunction has been refused are

—

London Assurance v.

London and Westminster Assurance Corp., 1863, 32 L. J. Ch. 664; London
and Provincial Law Assurance Co. v. London and Provincial Joint Stock

Life Assurance, 1847, 17 L. J. Ch. 37 ; Merchant Banking Co. of London
V. Merchants' Joint Stock Bank, supra ; Australian Mortgage, Land, and
Finance Co. v. Australian and New Zealand Mortgage Co., W. N. 1880, 6.

" Koyal " and " Imperial " are not allowed to be used as part of a
company's name without the permission of the Home Office. A com-
pany may change its name, by special resolution, with the approval
of the Board of Trade (C. A, s. 13).

The name of a company may sometimes be important in construing
its objects as defined by its memorandum {Ln re The Crown Bank, 1890,
59 L. J. Ch. 739).
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2. Sitimtimi of Begistered Office.—The place where the registered

office of a company is to be situated determines where the company
must be registered, in England (which includes Wales), Scotland, or

Ireland. Notice of the situation of the office, when chosen, and of any
change, must be given to the registrar (C. A., s. 40). The place of the

registered office constitutes generally the domicile of the company, but

not necessarily. See Domicile, siqora, p. 257.

:3. Objects Clause.—But by far the most important matter for con-

sideration in settling the memorandum of association are the objects for

which the company is formed, and the reason is that the objects as defined

in the memorandum circumscribe the sphere of the company's activity.

A company can make no contracts and do no acts outside the ambit of

its memorandum. This is the well-known doctrine of ultra vires, and it

is a very wholesome and necessary doctrine. The legislature gives a

trading company its charter of incorporation for a definite purpose—to

work a mine, or manage a business, or run a line of steamboats. It is

not its policy to give the company a roving commission to do whatever
a private individual might do. Shareholders also subscribe their money
on the faith of its being used for a particular purpose, and it would be
unfair to them were it liable to be squandered on any miscellaneous

enterprises a majority of the shareholders might decide on. This

doctrine of idtra vires is, however, to be reasonably and not unreason-

ably understood and applied, and whatever may fairly be regarded as

incidental to, or consequential upon, those things which the legislature

has authorised ought not (unless expressly prohibited) to be held by
judicial construction to be ultra vires (A.-G. v. Gt. Eastern Ely. Co., 1887,

5 App. Cas. 478).

A trading company may, accordingly, do what is ordinarily and
reasonably done in such business as it carries on {Peel v. London and
North-Western Ely. Co., 1906, [1907] 1 Ch. 5). It may, for instance,

while it is a going company, give a bonus to its servants with a view to

getting better work out of them {Hampson v. Price's Patent Candle Co.,

1875, 24 W. E. 754; Button v. West Cork Ely. Co., 1883, 23 Ch. D. 654);
or vote a gratuity to its officers {Henderson v. Banh of Australasia,

1888, 40 Ch. D. 170). An insurance company may pay claims outside

its policies {Taunton v. Boyal Insurance Co., 1864, 2 Hem. & M. 135).

A banking company may guarantee interest on debentures of a new
company, the formation of which is important to the bank. An hotel

company may let part of its premises, if it does not require the whole
of them {Simpson v. Westminster Palace Hotel Co., 1860, 8 H. L. 714).

A mining company may buy the surface, though it has no power by its

memorandum to acquire land {Johns v. Bcdfotir, 1889, 1 Meg. 191). A
trading company may, if authorised by its constitution, take shares in

another company {In re Barnett's Banking Co., 1867, L. K. 3 Ch. 112);
it may sue in respect of libel {Metropolitan Saloon Omnibus Co., 1859,

4 H. & N. 87), though a municipal corporation cannot {Manchester Cor-

poration V. Williams, [1890] 1 Q. B. 94) ; it may pay a reasonable amount,
by way of brokerage, for placing its shares {Metropolitan Coal Consumers
Assoc. V. Scrimgeoiir, [1895] 2 Q. B. 604), as it may for advertising the
company. It may send stamped proxies to the shareholders for a
general meeting {Peel v. London and North-Western Ely. Co., [1907]
1 Ch. 5, overruling Studdert v. Grosvenor, 33 Ch. D. 528). It has
the same right as an individual of compromising claims against it or

any dispute whatever {Bath's Case, 1878, 8 Ch. D. 334). A power in a
company's memorandum to " lend money " will authorise the company
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making a loan to a servant of the company {Rainford v. James Keith &
Blachman Co., [1905] 2 Ch. 147).

Bills of Exchange.—A power to accept bills of exchange or issue

negotiable instruments is not given to a company by the Companies
Act, 1862, as an incident of its incorporation {Peruvian Ely. Co. v.

Thames and M. Insurance Co., 1866, L. E. 2 Ch. 617); but a company
may accept bills of exchange, or issue negotiable instruments where the

terms of the memorandum of association authorise upon a fair con-

struction the issue or acceptance of such bills or negotiable instruments,

or where the business of the company is one which cannot, in the

ordinary course, be carried on without bills. 'J'he test is, in the absence

of express power, what is necessary to carry on the business under
ordinary circumstances and in the usual way {In re Cunningham & Co.,

1887, 36 Ch. D. 538; Atkin v. Wardle, 1889, 61 L. T. 23). The liability

of directors on bills may be put thus : If directors state that they are

signing a promissory note or acceptance on behalf of or on account of

the company, they do not make themselves personally liable; but if

directors sign a promissory note or acceptance merely describing them-
selves as directors, and not stating that they are acting on behalf of or on

account of the company, they will be personally liable {Button v. Marshy

1871, L. E. 6 Q. B. 361). They must show on the face of the note or

bill that tliey are signing only as agents or " scribes " {Bermatine v.

Ashury & Co., 21 T. L. E. 570). The word "limited" did not appear on

the company's acceptance owing to the rubber stamp by which the

acceptance was impressed being too long for the paper ; but the directors

were held not personally liable.

Borrowing Poiuers of a Com'pany.—A company cannot borrow unless

the power to do so is conferred by its constitution, either expressly

or impliedly as incident to the purposes for which the company was.

incorporated {Baron Wenloch v. Biver Bee Commrs., 1885, 10 App. Cas.

359). In the case of a trading company borrowing to a reasonable

amount is incident to the carrying on of the company's business.

{General Auction Estate Co. v. Smith, [1891] 3 Ch. 432) ; and this,

includes power to make an equitable mortgage by deposit {In re

Patent File Co., 1870, L. E. 6 Ch. 83). A company must* now (C. A.,

1900, s. 6) have obtained a certificate entitling it to commence busi-

ness before it can exercise any borrowing powers. If the company's
power to borrow is, on the face of its constitution, limited, a person

dealing with such company must inquire whether the limit has been
exceeded, or run the risk {Chafleo v. Brunswiclz Building Society, 1881,

6 Q. B. D. 715). If it proves that the borrowing is ultra vires, the lender

has no remedy against the company ; but he may have a personal remedy
against the directors if they have warranted their authority {Firhank v.

Humphreys, 1886, 18 Q. B. D. 154). He may also, if creditors of the

company have been paid out of the borrowed moneys, stand in their

place as simple contract creditors {Blackhurn Building Society v. Cmdiffe,

Brooks & Co., 1882, 22 Ch. D. 617; Math Building Society v. Luce, 1889,

43 Ch. D. 158), but he cannot claim the benefit of any securities held

by such creditors for their debts {Re Wrexham, Mold, and Connah's Quay
Rly. Co., [1899] 1 Ch. 440, C. A.). A trading company authorised to

borrow may do so, in any manner it finds most convenient, by bills of

exchange or conmion bonds, or bill of sale, or debentures, or debenture
stock. The two last are the most usual, and will be treated of under
Debentures {q.v.). Companies are required to keep a register of

mortgages and charges at the company's office (C. A., 1862, s. 43), and
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also to register certain classes of mortgages and charges at Somerset
House (C. A., 1900, ss. 14-18). See Ee Harrogate Estates, Ltd., [1902]
1 Ch. 499 ; Ee Joplin Brewery, [1902] 1 Ch. 79 ; Ee Johnson & Co., [1902]
2 Ch. 101, C. A.; Ee Ehrmann Brothers, Ltd., [1906] 2 Ch. 697, C. A.

Contracts hy Companies.—A company formed under the Companies
Act can only enter into contracts which are within the company's
powers as defined by its constitution—that is, its memorandum and
articles of association {Ernest v. Nicholls, 1857, 6 H. L. 420). Everyone,

shareholder or stranger, must be taken to deal with the company on
these terms, that is, with notice of its constitution {Eoycd British Bank
V. Turqnand, 1857, 6 El. & Bl. 332 ; Marshall v. Glamorganshire Banking
Co., 1868, L. E. 7 Eq. 137). But he is not fixed with notice of private

by-laws passed by the directors {Eoyal Bank of Lndia's Case, 1869, L. E.

4 Ch. 252; Montreal and St. Laiurence Light Co. v. Eohert, [1906] A. C.

196), or bound to see that every formality prescribed by the articles has

been strictly performed. He is entitled to assume that all things have
been done regularly if he has no notice of any irregularity {Eoycd British

Bank v. Turquand, supra ; Ln re County Life Assurance Co., 1870, L. E.

5 Ch. 288; Hoioard v. Patent Lvory Co., 1888, 38 Ch. D. 156). Every
contract made by a company, which invites the public to subscribe its

shares, is now (C. A., 1900, s. 6) provisional only, and does not bind the

company until the company has obtained a certificate entitling it to

commence business {Ee Otto Electrical Manufacturing Co., Jenkins Claim,

[1906] 2 Ch. 390). The Companies Act, 1867, s. 37, provides in what
form a company may contract. Shortly stated, the rule is that con-

tracts, which if between private persons would have to be in writing

and under seal, must be under the company's seal. Contracts, which if

between private persons would have to be in writing and signed, may,
in case of a company, be signed by an authorised agent of the company
{Beer v. London and Paris Hotel Co., 1875, L. E. 20 Eq. 412). A trading

company's contracts made in the ordinary course of its business need
not be under seal {South of Lreland, Colliery Co. v. Waddle, 1869, L. E.

4 C. P. 617; Companies Act, 1867, s. 37 (3)).

Phe-Incorporatiox Contracts.

A company is not bound by a contract made on its behalf before it is

incorporated ; nor can it ratify such a contract {Kelner v. Baxter, 1866,

L. E. 2 C. P. 174; Ln re Northimiberland Avenue Hotel Co., 1886, 33

Ch. D. 16; Ee Johannesburg Hotel Co., [1891] 1 Ch. 119; North Sydney
Lnvestment Co. v. Higgins, [1899] A. C. 263; Ee English and Colonicd

Produce Co., 75 L. J. Ch. 831, C. A.); but it may adopt it by a new con-

tract in the terms of the pre-incorporation contract {Ee Dcde & Plant,

61 L. T. 206; Hoioard v. Pateiit Lvory Co., 38 Ch. D. 158; Natal Land
and Colonisation Co. v. Pauline Colliery and Development Syndicate, [1904]
A. C. 120 ; Boston Deep Sea Fishing Co. v. Ansell, 1888, 39 Ch. D. 339).

Winding Up.

Winding up is not necessarily a breach of a contract entered into by
a company, for the liquidator may elect to carry out the contract {Ln

re Trent and Himher Co., 1868, L. E. 6 Eq. 396 ; Ln re Phoenix Bessemer

Steel Co., 1876, 4 Ch. D. 108).

Subsidiary Powers.—A concluding general power is commonly inserted

in the objects clause, " to do all such other things as are incidental or

conducive to the attainment of the above objects, or any of them," and
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general words like these may in exceptional cases enlarge the company's

powers. Thus in Peruvian Ely. Co. v. Thaines and M. Insurance Co.,

1866, L. K. 2 Ch. 617, Lord Cairns held that they gave a power to a

railway company which was to pay for its concession by instalments

—

a power which it would not otherwise have had— of giving bills of

exchange ; but as a rule they will be construed as giving only powers
ancillary to the company's main or primary objects, not independent

powers : for though a company may take by its memorandum any number
of separate objects of the most diverse kind, such objects, to be valid,

must be precisely discriminated {Stephens v. Mysore Reefs {Kangundy)
Mining Co., [1902] 1 Ch. 745, discussed and distinguished in Pedlar v.

Road Block Gold Mines of India, [1905] 2 Ch. 427). Thus if a company is

formed for a definite purpose to buy a particular mine, say in Australia,

it cannot buy one instead in South Africa because the memorandum
adds "or elsewhere" {In re Coolqardie, 76 L. T. 269; and see Re Red
Rock Gold Mining Co., 61 L. T. 787 ; In re German Date Coffee Co., 1881,

20 Ch. D. 169 ; and In re Haven Gold Mining Co., 1881, 20 Ch. D. 151);

nor can the company's prospectus be invoked to enlarge the construction

of the company's memorandum {In re German Date Coffee Co., 1881, 20

Ch. D. 185).

Of acts which are beyond the powers of or ultra vires a company a

few instances may be given. It is ultra vires for a company, for instance,

to purchase its own shares {Trevor \.Whitivorth, 1887, 12 App. Cas. 409),

or to accept a surrender of shares which will result in an illegal reduction

of capital {Hoi^e v. International Financicd Society, 1876, 4 Ch. D. 327);
or to issue its shares at a discount {Ooregum Gold Mining Co. v. Roj)er,

[1892] App. Cas. 125); or to contract not to exercise powers given it

for the public benefit {Ayr Harhour Trustees v. Oswcdd, 1883, 3 App. Cas.

623); or to subscribe (apart from an express authority) to a public

object, such as the Imperial Institute {Tomkinson v. S.-E. Rly. Co., 1887,

35 Ch. D. 625); or to pay dividends out of capital {Guiness v. laiid

Corporation of Ireland, 1883, 22 Ch. D. 342) ; or to borrow beyond the

limits defined in its articles {Baroness Wenlock v. River Dee Commrs.,

1884, 10 App. Cas. 354). In cases of this kind the question often

arises, " Is it a limitation of the constitution of the company, or does it

merely restrict the agency of the directors ? " {Irvine v. Union Bank of
Australia, 1876, 2 App. Cas. 366, 374). If it is a mere restriction on
the agency of the directors, and the act is intra vires the company, the

shareholders may ratify it ; but if the act is ultra vires the company, it

is incapable of ratification {Aslibury Rly. Co. v. Riche, 1874, L. E. 7 H. L.

653); and any shareholder may get an injunction to restrain it {Simpson
V. Westminster Pcdace Hotel Co., 1860, 8 H. L. 712). Estoppel does not
apply in a case of ultra vires. A company cannot be bound by estoppel

to do something beyond its powers {Bishop v. Balkis Consolidated Co.,

1890, 63 L. T. 316).

4. Liatility limited.—The next statement required in the case of a
limited company is that the liability is limited. " Limited liability " is

in law merely a special kind of contract which anyone may enter into

if the party with whom he contracts consents: unlimited insurance
companies often limited the claims of policyholders to the assets. The
peculiarity of the privilege which the legislature has conferred on com-
panies under the Companies Act, 1862, is in allowing a company to

import this term of limited liability into all its contracts merely by
notice ; but in granting the privilege the legislature has taken all

possible precautions to ensure that everyone dealing with the company
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shall be made aware of the limitation. It is for this reason that it

requires the company always to add the word " Limited " to its name
(Atkin V. Wardle, 1889, 61 L. T. 23), to state in its memorandum of

association that the company's liability is limited, to keep the word
" Limited " painted outside its office, and to use it on all the company's
bills of parcels, cheques, invoices, and receipts. By the Companies Act,

1867, the legislature made the experiment of allowing companies while
trading with limited liability to make the liability of the directors by
the memorandum unlimited. This was in imitation of the French
system of socUU anonyme en commandite with an unlimited liability on
the part of the gerant (see p. 351 and Commandite) ; but the Act has
proved a dead letter.

5. Capital.—The last statement to be contained in the memo-
randum is the amount of the capital with which the company pro-

poses to be registered, divided into shares of a certain fixed amount.
This is the nominal capital of the company, distinct from its sub-

scribed capital. The amount of the capital, the classes of shares

—

preference, ordinary, deferred—into which it shall be divided, and the

denomination of the shares—£1, £5, £10, or £100—are all matters for

the discretion of the promoters of the company, having regard to the
special circumstances or requirements of the company. The tendency
of late years has been to lower the denomination of the shares, so as to

appeal to a wider circle of investors ; and see p. 267. A quotation will

not be granted by the Stock Exchange committee unless the company's
prospectus provides for issue of at least half of the nominal capital;

see also Preference Shares, infra, p. 267, and Reduction of Capital, infra^

p. 268.

Alteration of Me77iorandum.—Under the Companies Act, 1862, a
trading company could not alter its memorandum of association except
by increasing and consolidating its capital. The Acts of 1867 and 1877
allowed a company to reduce its capital subject to very stringent con-
ditions, but, with these qualifications, a trading company was strictly

bound to the objects stated in its memorandum, and the doctrine

extended even to conditions in the memorandum not required by the
Act to be stated therein (Ashbury v. Watson, 1885, 30 Ch. D. 376).

This unalterability seriously hampered companies. A company might
desire to take up a new branch of profitable business, but with an
unreformed memorandum it could not do so. Its only course was to

wind up and come out as a new company. The Companies (Memo-
randum of Association) Act, 1890, now meets this difficulty. It gives

power to a company by special resolution to alter the provisions of

its memorandum or deed of settlement with respect to the objects

of the company, so far as may be required for any of the following

purposes :

—

(a) To carry on its business more economically or more efficiently

;

(b) To attain its main purpose by new or improved means

;

(c) To enlarge or change the local area of its operations

;

(d) To carry on some business or busmesses which under existing

circumstances may conveniently or advantageously be combined with
the business of the company;

(e) To restrict or abandon any of the objects specified in the memo-
randum of association or deed of settlement.

Such a resolution is not, however, to take effect until confirmed by
the Court on petition, and before confirming it the Court is to be satis-

fied (s. 2) that the interests of debenture-holders and of creditors are
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safegucarded. Tlie Court is also to have regard to rights and interests

of the members or any particular class of them, as well as the creditors,

and in confirming the resolution it may make it on terms or impose
conditions—for example, that the company shall alter its name where
the proposed modification of the memorandum would make it misleading

{In re Oriental Telephone Co., W. N. 1891, 15*3; In re Alliance Marine
Assurance Co., [1892] 1 Ch. 300 ; In re National Boiler Insurance Co.,

[1892] 1 Ch. 311; In re Indian Mechanical Gold Extracting Co., 1891,

"W. N. 153; In re Fleetwood Estate Co., 1897, W. N. 20), or in granting

borrowing powers by restricting the amount to be borrowed {In re

Reversionary Society, [1892] 1 Ch. 615). The Court may, in lieu of

requiring alteration of the company's name, direct the order to be
advertised {In re Copper Mines Tinplate Co., 1897, W. N. 20).

It will be observed that the legislature has carefully specified the

various purposes for which alteration is to be allowed, and the proposed

alterations made by the resolution of shareholders must be confined to

those purposes {In re Government Stock Investment Co., [1891] 1 Ch.

649; In re Spiers & Pond, 1895, W. K 135 (2); Be Consett Iron Co.,

[1901] 1 Ch. 236; Be Cyclists' Touring Club, 23 T. L. E. 220). Thus,

where the main purpose of a trust company was investment in

Government securities, the Court refused to sanction a resolution

giving power to invest in securities not guaranteed by Govern-
ment, but the refusal was made at the instance of debenture-holders.

The Act has been found very useful, and companies of all sorts have
availed themselves of its facilities—insurance and guarantee com-
panies, to take in cognate subjects of insurance or guarantee {In re

Alliance Marine, supra ; In re National Boiler, supra ; Be North of
England Steamship Insurance Co., [1900] 1 Ch. 481); trust investment
companies, to enlarge the sphere of their investments {In re Foreign
and Colonial Trust Co., [1891] 2 Ch. 395; Iii re Government Stock Co.,

supra)', other companies, to enlarge the geographical area of their

operations {In re Indian Meclianiccd Gold Extracting Co., [1891] 3 Ch.

538; Be Kirkcaldy Steam Laundry Co., 6 F. 778, Ct. of Sess.); others, to

create or extend their borrowing powers {In re Empire Trust, 1891, 64
L. T. 221 ; In re Beversionary Interest Society, [1892] 1 Ch. 615). A
single ship company has been allowed to become a general shipping
company {Be Bernicia Steamship, Ltd., 69 L. J. Ch. 1 94). To obtain the
sanction of the Court a petition is presented, followed by a summons to

proceed in chambers {In re Land Corporation, 1891, 91 L. T. N. 176;
and see In re Omnium Investment Co., [1895] 2 Ch. 127). If an associa-

tion formed not for gain wishes to alter its memorandum it should apply
first to the Board of Trade {Be St. Hildas Incorporated College, Chelten-

ham, [1901] 1 Ch. 556). A company registered under the Joint Stock
Act, 1856, may take the benefit of the Act {Be Euphrates and Tigris

Steam Nav. Co., [1904] 1 Ch. 360).

Articles of Association.—In the case of a company limited by shares
the memorandum may be, and usually is, accompanied when registered

by articles of association. If no articles are registered, the model
articles, the regulations of Table A, are to apply. This table, which has
recently been revised (October 1906) under the auspices of the Board of

Trade, will be found at p. 359. These articles, whether Table A is

adopted simpliciter, or Table A with variations, or the company prefers
to have a special set of its own, constitute the company's rules of

internal management and government {Laurence's Case, 1866, L. K. 2 Ch.
424). They are to be expressed in separate paragraphs numbered arith-
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inetically and printed (C. A., 1862, ss. 14, 16). Like the memorandum,
the articles are to be stamped as a deed and signed by each subscriber in

the presence of, and be attested by, one witness at least. When regis-

tered they bind the company and its members as if each member had
subscribed his name and affixed his seal (C. A., s. 16). Their relation to

the memorandum of association is well expressed by Lord Cairns in

AMury Ely. Co. v. Riche, 1885, L. E. 7 H. L. 653. "The articles of

association," says Lord Cairns, " play a subsidiary part to the memo-
randum of association. They accept the memorandum of association

as the charter of the company, and so accepting it the articles proceed

to define the duties, the rights, and the powers of the governing body, as

between themselves and the company at large, and the mode and form in

which the business of the company is to be carried on, and the mode and
form in which changes in the internal regulations of the company may from

time to time be made." The articles caunot alter or vary that which
would be the result of the memorandum standing alone (Gidness v. Land
Corporation of Ireland, 1872, 22 Ch. D. 376), but the memorandum and
articles, as contemporaneous documents, must be read together, so that

if there is any ambiguity in one the other may explain or interpret it

{Re Southern Brazilian Rio Grande do Sid Rly., [1905] 2 Ch. 78 ; Ander-
sons Case, 1877, 7 Ch. D. 99; In re Phcenix. Bessemer Steel Co., 1875, 44
L. J. Ch. 685 ; In re Pyle Works, 1890, 44 Ch. D. 534). If the memo-
randum is silent on a matter not required to be stated therein, the

articles may supplement it {Harrison v. Mexican Rly Co., 1875, L. E.

19 Eq. 358; Andrews v. Gas Meter Co., [1897] 1 Ch. 361).

Two points require attention in connection with a company's

articles. The first is that the articles are merely a contract by the

shareholders inter se ; the terms on which they agree that the business

of the company shall be carried on. They do not constitute a contract

with a person outside the company {Elcy v. Positive Assurance Co., 1876,

L. E. 1 Ex. D. 88 ; Re Eiiglish and Colonial Produce Co., 95 L. T. 85).

If, for instance, the articles nominate a solicitor or a surveyor to be

the solicitor or surveyor of the company, the solicitor or surveyor so

nominated cannot sue the company as having contracted to appoint him
{In re Rotherham Alu7n and Chemical Co., 1883, 25 Ch. D. 103). The
nomination in the articles merely amounts to an authority to the

directors by the company, i.e. the shareholders, to appoint the person

in question, and it makes no difference that the nominee in the articles

is a member of the company {In re Dcde and Plant, 1889, 61 L. T. 207)

;

for a member must be regarded as an outsider in so far as he contracts

with the company otherwise than in respect of his shares {'per Cozens-

Hardy, L.J., Baily v. British EquitaUe Assurance Co., [1904] 1 Ch. 374).

Constructive Notice of Company s Constitution.—The next point to be

borne in mind is that everyone dealing with the company, whether
shareholder or outside creditor, must be taken to have notice of its

memorandum and articles, and to deal with the company on the basis

of its constitution as therein declared {Marshall v. Glamorgan Iron and
Coal Co., 1868, L. E. 7 Eq. 137; Oakhank Oil Co. v. Crum, 1882, 8 App.
Cas. 71 ; Smcdl v. Smith, 1884, 10 App. Cas. 138). But this constructive

notice extends only to the " external position " of the company, not to

its "indoor management," to use tlie language of Lord Hatherley {In re

Land Credit Co. of Ireland, 1868, L. E. 4 Ch. 469). With respect to the
indoor management—the internal regulations of the company—a person
dealing with the company is entitled, if everything is ex facie regular

according to the company's constitution, to presume omnia rite acta
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{Hotuard v. Patent Ivory Co., 1888, 38 Ch. D. 156 ; Montreal and St.

Lawrence Light and Poioer Co. v. Robert, [1906] A. C. 196); and see pp.

283, 285. Some articles are imperative, others directory only. As to

the distinction, see In re Norwich Yarn Co., 1856, 22 Beav. 160; and
Foss V. Harhottle, 1842, 2 Hare, 461.

Most of the ordinary provisions in articles, such, for instance, as

those relating to the appointment and rotation of directors, the powers
of directors, the making of calls, the transfer and forfeiture of shares,

the meetings of shareholders, the borrowing of money, etc., are dealt

with under their several headings, but there are a few miscellaneous

clauses often inserted in articles which may be briefly noticed. One is

a clause in articles that any member who commences legal proceedings

against the directors shall forfeit his shares on being paid their market
value. A clause like this does not apply to an action to restrain the

directors from doing illegal acts. Any stipulation that a shareholder

shall not appeal to a Court of justice is bad {Hope v. International

Financial Society, 1876, 4 Ch. D. 327). Articles, again, sometimes give

directors a discretion as to allowing inspection of the company's books
by a shareholder. This will not entitle the directors to resist discovery

in adverse litigation by a shareholder {Gouraud v. Edison Gainer Bell

Telephone Co., 1888, 57 L. J. Ch. 498). Neither has it any application

after the company has gone into winding-up {In re Yorkshire Fibre Co.y

1870, L. R 9 Eq. 650)—real winding-up, that is, not nominal, e.g. for the
purpose of reducing capital only {Ex parte Davis, 1868, 16 W. E. 668).

An article authorising directors to pay interest on capital otherwise

than out of profits is idtra vires {Masonic and General Assurance Co.

V. Sharpe, [1892] 1 Ch. 154); so, too, is an article providing that a
shareholder shall not present a petition to wind up the company {Re
Peveril Gold Mines, [1898] 1 Ch. 122), or shall not be entitled on a

reconstruction to have the value of his interest in the company assessed

by arbitration imder sec. 161 of the Companies Act, 1862 {Payne v. Corh
Co., [1900] 1 Ch. 308 ; Baring-Goidd v. Sharpington Combined Pick and
Shovel Syndicate, [1899] 2 Ch. 80 ; Doughty v. Lomagunda Reefs, Ltd.,

[1902] 2 Ch. 837), for such articles contravene statutory rights.

Alteration of Articles.—A company's articles may always be altered

by special resolution (Companies Act, s. 50 ; Evans v. Chapman, 86 L. T.

381) within the limits of its memorandum {Ashbtiry Rly. Co. v. Riche,

L. K. 7 H. L. 671, 678 ; Allen v. Gold Reefs of West Africa, [1900] 1 Ch.

656, C. A. (where the alteration gave the company a lien on fully paid
shares and control over transfers); Re James Colmer, [1897] 1 Ch. 361
(where shareholders' voting rights were altered), and it is not competent
to the company to except any article from alterability ( Walker v. London
Tranmoays Co., 1879, 12 Ch. D. 705; Malleson v. National Insurance Co.,

[1894] 1 Ch. 200). This principle that an article cannot be exempted
from alterability applies not only to a clause in the articles providing for

non-alteration, but to an agreement not to alter which is outside and
independent of the articles {Punt v. Symons & Co., [1903] 2 Ch. 506).

Nor is it competent to a company by its articles to require a four-fifths

majority for alteration in lieu of the statutory three-fourths {Ayres
V. Sketsefs Adamant Cement Co., 20 T. L. E. 587 ; but see Hoivlings'

Trustees v. Smith, 7 F. 398, Ct. of Sess.). Proper notice of the proposed
alteration must be given {You7ig v. South African and Australian
Exploration Syndicate, [1896] 2 Ch. 268; Tiessen v. Henderson, [1899]
1 Ch. 861; Kaije v. Croydon Tramivays Co., [1898] 1 Ch. 358, C. A.;
Re North of England Steamship Co., [1905] 2 Ch. 15). See Meetings,
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p. 296. Directors cannot, of course, by any resolution of their own
alter the articles—the constitution of the company {Ranken's Case,

1897, W. N. 157). A company desirous of taking power to do something
not within its articles must first alter the articles and then exercise the
power. It cannot do both simultaneously {In re West India and India
and Pacific Steamship Co., 1873, L. R. 9 Ch. lln. ; In re Patent Invest.

Sugar Co., 1886, 31 Ch. D. 166; Hvpinsleijs Case, 1873, L. R. 9 Ch. 1;
Taylor v. Pilsen, 1883, 50 L. T. 480). A company cannot by altering

its articles justify a breach of contract; but this will not prevent a

company varying the terms of a contract, e.g. an insurance company a

contract with its policyholders as to the appropriation of profits, if by
the terms of the contract it is to be subject to the regulations of the

company from time to time {British Equitable Assurance Co. v. Baily,

H. L., [1906] A. C. 35).

The Capitat, of a Company.

An important function of a company's articles is to define the

different classes of shares of which the company's capital shall consist,

and the rights, privileges and priorities which shall attach to them. In

its memorandum of association a company is required (as we have seen,

p. 263) to state " the amount of capital with which the company proposes

to be registered divided into shares of a certain fixed amount." A
company sometimes goes further, and declares in its memorandum of

association the rights of the different classes of shares—thus: "The
capital of the company is £50,000, divided into 50,000 shares of £1
each, whereof 25,000 shall be ordinary shares, and 25,000 preference

shares carrying a fixed cumulative preferential dividend of 6 per cent."

But defining shareholders' rights in this way in the memorandum
of association is attended with this disadvantage, that it renders such

rights fixed and unalterable {Ashhury v. Watson, 30 Ch. D. 376), unless

there is some clause in the memorandum providing that it may be

modified by the articles {Be Welsbach Incandescent Light Co., [1904]
1 Ch. 87). This may be productive of great inconvenience to the com-
pany, and it is therefore better, and the more usual course, merely to

state in the memorandum into what shares the capital is divided, and to

leave it to the articles to declare what rights and privileges shall attach

to each class respectively in some such words as these : The shares forming

the capital (original or increased) of the company shall be divided into

such classes, with such preferential or other rights, privileges and con-

ditions, and shall be held on such terms as may be prescribed by the

articles of association of the company for the time being.

Preference Shares.—Such a proviso clearly gives power to a company
to attach by its articles preferential rights to any class of its shares,

but even without such a proviso in its memorandum the company may
do so, there being no such implication of equality among the share-

holders arising from the memorandum as would disentitle the share-

holders to confer a preference by the articles {Andreivs v. Gas Meter Co.,

[1896] 1 Ch. 361 ; and see Underwood v. London Music Hall, Ltd., [1901]
2 Ch. 309). If the articles themselves are silent, they can be altered by
special resolution so as to give the power.

Preference shareholders can only claim such preference, e.g. a
cumulative dividend, as may be given by the memorandum or articles

{Staples V. Eastman Photographic Materials Co., [1896] 2 Ch. 303).

Primd facie a preferential dividend is cumulative. Hence if a pre-
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ferential dividend is payable out of profits "available for dividend,"

and tbere are no profits for the year, the arrears cannot be made good
out of surplus assets (Be CricMons Oil Co., [1902] 2 Ch. 86; Bishoii v.

Smyrna ami Cassaha Ely., [1895] 2 Ch. 265). A provision for pre-

ferential dividend will give no right to preference in the distribution of

surplus capital in the event of a dissolution (In re Loiulon Indiaruhher

Co., 1867, L. K. 5 Eq. 519 ; Gritfith v. Paget, 1877, 5 Ch. D. 894). Thus
where a company was divided into A shareholders with a preferential

dividend and ]> ordinary shareholders, the surplus capital was held

distributable among both classes pro rata without any preference,

though the A shareholders had contributed all the capital and the B
shareholders only some worthless patents {In re London Indiaruhher

Co., supra). But the memorandum or articles may give a preference as

to capital as well as to dividend (In re Bangor Slate Co., 1875, L. 11.

20 Eq. 64). A power in the articles to increase the capital in such

manner and to be issued with and subject to such rules, regulations,

privileges, and conditions as the company may think fit, will authorise

the issue of new shares with a preference both as regards dividends and
in a winding-up (Harrison v. Mexican Ely. Co., L. E. 19 Eq. 368).

Articles giving shareholders a preference do not constitute a contract

by the company to pay a preferential dividend in perpetuity which will

prevent the company making an all-round reduction of its capital, though

the effect of such a reduction may be to transfer half the preference

shareholders' dividend into the pockets of the ordinary shareholders

(Bannatyne v. Hired Spajtish Cable Co., 1887, 34 Ch. D. 287). The
preference shareholders take, subject to the statutory liability to

reduction. But, semhle, the holders of ordinary shares would not be

allowed to benefit themselves at the expense of the preference share-

holders by a special resolution reducing the preference share dividend

(see per Komer, J., Allen v. Gold Beefs of West Africa, [1900] 1 Ch. 656).

Under Table A (revised October 1906), article 4, the rights of any class

of shareholders can only be varied with the consent of the holders of

three-fourths of the issued shares of that class, or the sanction of an
extraordinary resolution of such class.

Founders' Shares.—Founders' shares originated with private com-
panies. Thence they came to be adopted by trading companies that

were not private, being found convenient (1) as a consideration for

getting the company's capital underwritten or other costs of promotion,

and (2) as a bonus to applicants for shares, one founders' share for, say,

twenty ordinary shares subscribed. Founders' shares usually entitle

the holders to half or one-third of the company's profits after payment
of 7 or 10 per cent, to the ordinary shareholders ; sometimes also to

half the surplus assets on a winding-up. Such shares are now much
less common than they were. If there are any they must now be

mentioned in the company's prospectus, together with the rights they
carry (Companies Act, 1900, s. 10; and p. 383).

Increase of Capital.—A company limited by shares may increase its

capital by the issue of new shares of such amount as it thinks expedient
(C. A., 1862, s. 12). As to offering the new shares on an increase of

capital to the old shareholders first, see Table A, revised October 1906,

article 42, and James v. Buena Ventura Nitrate Grounds Syndicate, [1896]
1 Ch. 456, C. A. A company may also consolidate and divide its capital

into shares of larger amount than its existing shares, or convert its

paid-up shares into stock.

Bedudion of Capital.—The Companies Act, 1862, permitted a com-
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pany to increase its capital by the issue of new shares, to consolidate its

capital, and to convert paid-up shares into stock, but it permitted no
reduction of a company's capital. The capital—the subscribed capital

that is—was to be paid up in full, and it was to be inviolable. That
was the price of the privilege of limited liability {In re Alexandra Palace

Co., 1882, 21 Ch. D. 160). This was a sound and salutary principle, nor
has the legislature in anywise departed from it. It has, it is true, in

the Companies Acts, 1867, 1877, and 1880, sanctioned the reduction by
a company of its capital, called up as well as uncalled, in certain cases,

but in conceding this privilege it lias fenced it round with so many
safeguards that no injustice can be done. A power to reduce capital

contained in the memorandum of association only is not sufhcient.

The power must be in the articles {Be Dexine Patent Pacldng and
Unhher Co., 1903, 88 L. T. 791). A company desirous of giving

itself power to reduce its capital must first pass and confirm a
resolution giving the power, and then pass and confirm a resolution

reducing the capital. It cannot do both simultaneously {In re Patent

Invest, Sugar Co., 1885, 31 Ch. D. 166 ; In re West India and Pacific

Steamship Co., 1873, L. K. 9 Ch. lln.). It must also, after passing the
resolution for reduction, add to its name the words, " and reduced," for so

long as the Court may fix—usually a month from the date of the resolu-

tion. It then presents its petition for the confirmation of the resolution

by the Court {In re leicester Mortgage Co., 1894, W. N. 108, 116).

There are various modes of reducing capital. It may be reduced by
the return of accumulated profits (Companies Act, 1888, ss. 3, 4 ; Re Piercy,

76 L. J. Ch. 116), or of capital in excess of the wants of the company {Re
Nixon s Navigation Co., [1897] 1 Ch. 876; Re lees Brook Spinning Co.,

[1906] 2 Ch. 394), by cancelling capital before prospectus issued {In re

West African Co., 1886, 34 W. R. 411), by cancelling lost capital or capital

not represented by available assets (C. A., 1877, s. 3 ; Re Hoare & Co.,

Ltd., [1904] 2 Ch. 208), by cancelling shares bought by the company out
of accumulated profits (in re York Glass Co., 1889, 37 W. R. 471), by
cancelling one class of shares {In re Floating Dock Co. of St. Thomas, [1895]
1 Ch. 691) e.g. preference shares {In re Becido Pier Co., [1891], 2 Ch. 354),

or founders' shares {In re London and New York Investment Co., [1895]
2 Ch. 860 ; and see British and American Trustee Corporation v. Couper,

[1894] App. Cas. 399 ; In re Wallesey Brick Co., 1894, W. N. 20), or by
cancelling arrears of dividend on preference shares {Re Ohm and Aultmore
Glenlivct Distilleries, 5 F. 1140, Ct. of Sess.). A company sacrificing some
of its property in the ordinary course of business, to save the rest, is not

a reduction of its capital {Thompson v. Trustees, Executors and Securities

Corp., [1895] 2 Ch. 454), nor is paying interest out of capital on money
borrowed for works in construction {Hinds v. Buenos Ayres Tram. Co.,

76 L. J. Ch. 17). The most common case is where the reduction is

made for the purpose of writing off lost capital. Where a trading com--

pany has lost a portion of its capital nothing can be more beneficial

to the company than to admit that loss and to write it off, and if it

chooses to go on trading, to declare dividends on the capital actually

remaining {In re Ebhiv Vale Iron and Coal Co., 1877, 4 Ch. D. 831); as,

for instance, where a marine telegraph has lost one of its cables {Banna-
tyne v. Direct Spanish Telegraph Co., 1886, 34 Ch. D. 303), but is still

doing a profitable business.

In such a case where the proposed reduction does not, in the words
of the Compardes Act, 1877, s. 4, "involve either the diminution of any
liability in respect of uncalled capital, or the payment to any shareholder
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of any paid-up capital," the creditors are not entitled to object, for the

sufficient reason that they are not prejudiced, and the Court may dispense

with the use of the words " and reduced " and with advertisement of the

petition {In re Tamhracherry Estates Co., 1885, 29 Ch. D. 683). There

must, however, be very clear proof that capital alleged to be lost has

been lost {Re Barrow Haematite Steel Co., [1900] 2 Ch. 846 ; [1901] 2 Ch.

746; and see Be Aiujlo-French Exploration Co., [1902] 2 Ch. 845). But
if the reduction is not of that kind, and does involve a return of capital

to tlie shareholders, or diminution of any liability in respect of paid-up

capital, the Court has to see that creditors are properly protected

{In re Lamson Store Service Co., [1895] 2 Ch. 726), and for this purpose

a statutory machinery is provided (see General Order, 1868). Shortly

stated, this is, that after the presentation of the petition, the Court is to

settle a list of creditors of the company, to be certified by the Master,

such certificate showing which of the creditors have consented in writing,

and which have had their debts discharged or secured. Any creditor

on the list who has not consented or been provided for may then appear

and oppose. The Court is also bound to consider the interests not only

of dissentient creditors, but of dissentient shareholders {Bannatyne v.

Direct Spanish Telegraph Co., 1886, 34 Ch. D. 287).

Frimd facie a reduction of capital should be an all-round reduction,

but there is nothing in the Acts of 1867 or 1877 requiring a reduction

of capital to be a rateable all-round reduction {In re Barrow Hcematite

Steel Co., 1888, 39 Ch. D. 582 ; In re Catling Gnn Co., 1889, 38 W. E.

317 ; In re Agricultural Hotel Co., 1890, 39 W. E. 218 ; In re American
Bastoral Co., 1891, 62 L. T. 625). A company that has lost capital may,

for instance, reduce by writing off the loss from the ordinary and not

the preference shares {In re Quebrada Copper Co., 1889, 40 Ch. D. 363),

or from the ordinary shares, and not from the unissued and preference

shares. The Court has the fullest jurisdiction to confirm a reduction

of any kind {British and American Corp. v. Cooper, [1894] A. C. 399

;

Be Credit Assurance and Guarantee Corp., [1902] 2 Ch. 601); but it is

bound to see fair-play. If, for example, there is a bargain by the company
with the preference shareholders, which would be broken by the reduc-

tion of capital, the preference shareholders would be entitled to an
injunction (see In re Barrow Hcematite Steel Co., 1888, 39 Ch. D. 582

;

Allen V. Gold Beefs of West Africa, [1900] 1 Ch. 656, and Be American
Bastoral Co., 62 L. T. 625). The Court will not sanction a reduction

if it involves the issue of new shares at a discount {Be Development

Co. of Central and West Africa, [1902] 1 Ch. 547). A reduction

may be sanctioned though the scheme involves an alteration in voting

rights and priorities as between the different classes of shareholders

{Be Allsopp & Sons, 1903, 51 W. E. 644, C. A. ; In re Colmer, [1897]
1 Ch. 524). A copy of the order and a minute shewing the capital as

reduced must be registered (C. A., 1877, s. 15). Such registration with
the Eegistrar of Joint-Stock Companies is conclusive of the statutory

requirements having been complied with {ladies' Dress Assoc, v. Bid-

hrook, [1900] 2 Q. B. 376, C. A.; Be Walker & Smith, ltd., 72 L. J. Ch.

572). As to the form of memorandum, see Calgary and Edmonton
Land Co., [1906] 1 Ch. 141, and Be Lees Brook Spinning Co., [1906]
2 Ch. 394.

Where capital is returnable on a sanctioned reduction the right of

the shareholder is not barred for twenty years {Be Artisans' Land and
Mortgage Corp., [1904] 1 Ch. 796).
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Promotion and Promoters.

The constitution of a company, as sketched above, is merely a means
to an end—the carrying on by the company of some business, the

building of a pier or a railway, the working of a mine or a patent.

It is the person called a promoter who determines what this end
shall be, and who sets the statutory machinery of formation in

motion. Promoter is a term not of law but of business, summing
up, as Bowen, L.J., said, a number of business operations familiar

to the commercial world by which a company is generally brought

into existence {Wlialey Bridge v. Green, 1879, 5 Q. B. D. 109). As
to the meaning of " flotation," see Torva Exj^loring Syndicate v. Kelly,

[1900] A. C. 612. Promoter in the Directors' Liability Act, 1890,

s. 3, subs. (2), means a person who was a party to the preparation of the

prospectus otherwise than in a professional capacity. Preparing or

settling the prospectus, forming the company, negotiating agreements
between vendors and an intended company, providing directors, making
contracts for the company, or otherwise actively engaging either alone

or in co-operation with others in the formation of a joint-stock company,
will make a man a promoter (Bagnall v. Carlton, 1877, 6 Ch. D. 382

;

Emma Silver Mining Co. v. Grant, 1879, 11 Ch. D. 936); but a mere
projector is not a promoter (Erlanger v. New Sonibrero Phosphate Co.,

1877, 3 App. Cas. 1235). Whether a person is or is not a promoter is

a question of fact, not of law, and must in each case be determined
with due regard to all the circumstances {In re Whaley Bridge v. Green,

supra). This is all that can be said. Persons combining as promoters of

a joint-stock company are not primd facie partners so as to be liable for

each other's acts {Hamilton v. Smith, 1858, 5 Jur. N. S. 32 ; Beynell v.

Leiuis, 1846, 15 Mee. & W. 517, 529), but they may be {ibid.). Promoting
syndicates, incorporated and unincorporated, are very common now.

The promoter, as Lord Cairns remarks in Erlanger v. New Sombrero

Co., supra, has in his hands the creation and moulding of the company.
He has the power of defining how and when, and in what shape and
under what supervision it shall start into existence and begin to act as

a trading corporation. It is he who selects the directors, who gives

them such powers as he chooses. It is he who settles the regulations

of the company—regulations under which the company as soon as it

comes into existence may find itself bound to anything, not in itself

illegal, which the promoter may have chosen. This control of the

promoter over the company—so plenary and absolute—involves a cor-

relative responsibility, and out of this responsibility arises the doctrine,

now well settled, of the fiduciary relation of the promoter towards the
company he creates. It is an artificial doctrine—this fiduciary relation-

ship of the promoter—an extension of the principle of agency, an agency
by anticipation ; for the promoter cannot strictly speaking be an agent
of or trustee for the company before it exists, but it is a salutary

and necessary fiction of equity for the protection of the company. In
virtue of this fiduciary relationship the promoter is accountable to the
company for all moneys secretly obtained by him from it: Secretly,

that is the gist of the wrong. The law does not prohibit a promoter
making a profit out of the company he promotes, provided he makes
full and fair disclosure to the company of what he is getting, and the
company assents to it. Payments to a promoter and the consideration
for them are one of the matters required to be disclosed in a company's
prospectus (C. A., 1900, s. 1 (1)). There are three ways in which a
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promoter may get a profit legitimately. He may get it—(1) from the

company; (2) from the company's vendor; or (3) he may be at once

vendor and promoter, and get it in that way. (1) If, for instance, the

articles of a company provide that promotion money, a sum say of

£10,000, shall be paid by the company to its promoter for his services,

nothing, legally speaking, can be said against it. (2) The promoter may
receive a commission from the vendor in cash or fully-paid shares. To
make him accountable to the company for such commission it must be

shown that the price at which the property was sold to the company had

been swollen and exaggerated designedly and fraudulently for the purpose

of making the company pay promotion money in addition to what was
understood to be the real purchase-money, as between the parties.

Lydney and Wigpool Iron Co. v. Bird, 1886, 33 Ch. D. 85, is a good

illustration of this. (3) The third case, where the promoter is also

vendor, is well exemplified in Erlanger v. Neiv Sombrero PJwsjjJiate Co.,

1877, 3 App. Gas. 1236. The vendor-promoter there—a syndicate, of

which I^aron Erlanger was the animating spirit—had an island to

sell, rich in phosphates. The syndicate formed a company to buy it,

but the board of directors with which they furnished the company they

created were their own nominees—mere dummies. Under these cir-

cumstances the company was held entitled to rescission of the contract

for sale. There is nothing, as Lord Cairns pointed out, to prevent an

owner of property from promoting a company to buy it, but if he does

so it is incumbent upon him—the promoter-vendor—to provide the

company with an executive, that is to say, with a board of directors,

who shall both be aware that the property wdiich they are asked to

buy is the property of the promoters, and who shall be competent and

impartial judges as to whether the purchase ought or ought not to be

made. The good sense of this is obvious (see also Lagunas Nitrate Co.

V. Lagunas Nitrate Syndicate, [1899] 2 Ch. 392, C. A.). Disclosure by a

promoter to satisfy the test must be disclosure to the shareholders as

a body. " To talk," as Lord Macnaghten said, " of disclosure to the

thing called the company when as yet there were no shareholders, is

a mere farce " (Gluckstein v. Barnes, [1900] A. C. 240 ; and see Be Fitzroy

Bessemer Steel Co., 1884, 32 W. E. 475); nor will a constructive dis-

closure suffice, that is, a disclosure of some agreement or document
which, if followed up, will enable the inquirers to ascertain what profits

have been made by the promoter {Be Olym,pia, Ltd., [1898] 2 Ch. 153).

As to the rights of the company where rescission has become impossible,

see In re Caye Breton, 1886, 29 Ch. D. 195 ; Ladyivell Mining Co. v.

Brookes, 1887, 35 Ch. D. 413; Be Lady Forest {Mnrchismi) Gold Mine,

[1901] 1 Ch. 582; Be Leeds and Hanley Theatres of Varieties, [1902]
2 Ch. 809 ; Bnrland v. Earle, [1902] A. C. 83. A vendor-promoter will

not be less a promoter by putting in a nominee-vendor to sell to the

company {Glosier v. Bolls, 1890, 43 Ch. D. 442).

Preliminary Agreements.—In the process of promoting, a preliminary

agreement is almost indispensable ; the directors must be able when the

company is formed to come forward with a well-defined scheme, must
be able to tell the public that there is a property which the company
has acquired or can acquire, and on what terms. For this purpose a

preliminary agreement is prepared, and it takes commonly one of two
forms : (i.) an agreement by the vendor with a trustee for the company,
defeasible on non-adoption b}^ the company ; or (ii.) a draft agreement
by the vendor with the company. In either case the agreement is

referred to in the articles of the company when formed as proposed for
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adoption by the company, and the articles constitute an authority to

the directors to adopt it; but such authority does not reUeve the

directors of the duty, as agents of the company, of taking the terms of

the proposed agreement into careful consideration as business men, and
seeing that the company has not been taken advantage of. The im-
provident adoption by directors of cut-and-dried agreements made by
promoters, in their own interests, with the company, has been one of the

most common causes of ruin to companies. Adoption by a company of

a pre-incorporation contract must be by an independent contract {Re

Nortliumhevland Avenue Hotel Co., 1886, 33 Ch. D. 16; lie Bale &
Plant, 1894, 61 L. T. 206 ; Houmrd v. Patent Ivory Co., 1888, 38 Ch. D.

158; North Sydney Investment Co. v. Higgins, [1899] A. C. 263; Bagot
Pneumatic Tyre Co. v. Clipper Pneumatic Tyre Co., [1901] 1 Ch. 196

;

and see Natal land and Colonisation Co. v. Pauline Colliery (Bevelopment)

Syndicate, [1904] A. C. 120). Where the agreement covers freeholds,

leaseholds, etc., subject to a mortgage, patents, licences, trade-marks,

copyrights, book debts, goodwill, or the benefit of contracts, ad valorem

duty will, under sec. 59 of the Stamp Act, 1891, have to be paid, but

not where the agreement is for the sale of any estate or interest in

(1) lands, tenements, hereditaments, or heritages
; (2) property locally

situate out of the United Kingdom
; (3) goods, wares, or merchandise

;

(4) stock or marketable security; (5) any ship or vessel (see Alpe,

Stamp Buties, 10th ed., 120-126 ; Palmer, Co. Pre., 9th ed., 278-280).

Commencing Business : Allotment of Shares.

The preliminary agreement nearly always contains a clause pro-

viding that unless before a specified day a certain number of shares

in the capital of the company shall have been taken up, either of the

parties to the agreement may by notice determine the agreement. It

is obvious, indeed, that nothing can be done by the company in the way
of acquiring property or otherwise, unless this indispensable condition

is fulfilled, and the company can get its capital or a sufficient part

of it subscribed. Under the old law, directors had a full discretion as

to going to allotment on what amount they thought proper; and abuses

often occurred in consequence. However inadequate the subscription,

the shareholder had no right to withdraw : each co-adventurer, it was held,

having subscribed on the faith of all being embarked in a common under-

taking (Baird v. Boss, 2 Macq. H. L. Cas. 61). By way of remedying
this the Companies Act, 1900, now provides (s. 4), that "No allotment

shall be made of any share capital of a company offered to the public

for subscription unless the following conditions have been complied
with, namely

—

(a) the amount (if any) fixed by the memorandum or

articles of association, and named in the prospectus as the minimum
subscription upon which the directors may proceed to allotment; or

(b) if no amount is so fixed and named, then the whole amount of the

share capital so offered for subscription has been subscribed, and the sum
payable on application for the amount so fixed and named, or for the

whole amount offered for subscription, has been paid to, and received by,

the company." As to the meaning of these words, " paid and received,"

see Mears v. Western Canada Pidp and Paper (7o., [1905] 2 Ch. 353 ; and
Glasgow Pavilion v. Motheriuell, 6 F. 116, Ct. of Sess. The amount is

to be reckoned exclusively of any amount payable otherwise than cash.

The amount payable on application on each share is not to be less than
VOL. in. 18
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5 per cent, of the nominal amount of the share. If these conditions are

not complied with within forty days after issue of the prospectus all

money received from applicants for shares is to be forthwith repaid

without interest. No waiver of these conditions is permitted. An
allotment made by a company in contravention of the foregoing pro-

visions is voidable (not void, Finance and Issue, Ltd., v. Canadian
Produce Corp., [1905] 1 Ch. 37) at the instance of the applicant within

one month after the holding of the statutory meeting of the company
(see infra), and not later. The right to repudiate the allotment is

not affected by the company being in winding-up (s. 5). A director

who knowingly contravenes these provisions as to allotment is liable

to compensate the company and the allottee for any loss, damages,

or costs sustained. As to what is a " public allotment," see Smith v.

Charing Cross, Euston and Hampstead Bly., 1903, 19 T. L. E. 614; see

also Shares. These safeguards are well intended, but what largely

detracts from their efficacy is that it is left to the promoter to fix

the amount of the minimum subscription, and the promoter's interest

is, of course, to fix it, not with reference to the needs of the company,

but as low as possible—at such a figure, at all events, as is not likely

to cause him embarrassment in floating the company.
Commenceraent of Business.—Even when a company has obtained the

capital necessary to enable the directors to go to allotment, it is not,

under the new law (Companies Act, 1900, s. 6), entitled to commence
business or exercise any borrowing powers—if it is a company which
issues an invitation to the public to subscribe its shares—until it

has obtained a certificate from the Registrar of Joint-Stock Companies
entitling it to commence business. Pending the grant of this certificate

any contract made by the company is to be provisional only ; that is

to say, it is to be read as if it contained a provision that it shall not be

binding on the company unless and until the company becomes entitled

to commence business {Re Otto Electrical Manufacturing Co., Jenkins

Claim, [1906] 2 Ch. 390). The conditions on which the certificate is

to be granted are, shortly, these—(1) Shares must have been allotted to

the amount of the minimum subscription
; (2) every director must have

paid up on his shares the same proportion as the ordinary shareholder

;

{3) a statutory declaration by the secretary, or one of the directors, that

these conditions have been complied with must have been filed with the

registrar. A company commencing business in contravention of these

provisions renders every person responsible for the contravention liable

to a fine of £50 a day so long as the contravention continues. The
section does not prevent a company doing certain preliminary acts,

such as offering shares and debentures for subscription, or receiving

applications, or transacting formal business {Re South Luipaards Mines,

Ltd., 1897, 13 T. L. R. 504). The meaning merely is that the company
is not to hind itself irrevocably to anything till it obtains its certificate.

The Statutory Meeting.—Another feature of the Companies Act,

1900, is the prominence given to the statutory meeting. The object

of the statutory meeting is to bring the shareholders on the scene at an
early period in the company's history. Under the Companies Act, 1862,

it was to be held within six months of registration. The Companies
Act, 1867 (s. 39), reduced this to four months. The Companies Act,

1900 (s. 12), reduces it further, and provides that the statutory meeting
shall be held "within a period of not less than one month nor more
than three months from the date at which the company is entitled to
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commence business." The intention is to make the meeting a reality,

not a mere form. The directors are, at least seven days before the

day on which the meeting is held, to forward to every member of

the company a report certified by not less than two directors of the

company, or, where there are less than two directors, by the sole

director and manager, stating the number of shares allotted, the

amount of cash received, an abstract of the receipts and payments
of the company on capital account, and an account of the preliminary

expenses of the company, the names and addresses of the directors,

auditors, manager, and secretary, and the particulars of any contract to

be submitted to the meeting for approval. The report, so far as it

relates to shares and capital receipts and expenditure, is to be certified

by the auditors. Armed with this report the shareholders are to be

at liberty to discuss generally the affairs of the company, but no
resolution can be passed except upon notice duly given. The meeting
can, however, be adjourned to enable such notice to be given and any
resolution considered.

Underwriting Capital.

There are two modes commonly in use by directors for raising the

requisite capital—(1) underwriting, and (2) the issue of a prospectus.

The object of underwriting is to guard against the risk of no response

being made to the prospectus, the enterprise proving a failure, and the

business or other property to be acquired by the company being

returned depreciated on the vendor's hands. The whole of the com-
pany's capital may be underwritten or a part only, e.g. the minimum
subscription. The form which the underwriting agreement usually

takes is that of a letter addressed by the underwriter to the promoter,

undertaking—that is, offering to undertake—for a commission, to sub-

scribe or find responsible subscribers for say 10,000 shares—the under-

writer's liability to be reduced rateably in the proportion in which the

shares are subscribed by the public—and authorising the promoter, in

the event of the underwriter not subscribing or finding responsible sub-

scribers, to send in on the underwriter's behalf an application for the

proper amount of shares which the underwriter is in the event bound
to take.

It was at one time doubted (see Lyclney and Wigpool Iron Co. v.

Bird, 1886, 33 Ch. D. 85 ; and Be Faure Electric Co., 1889, 40 Ch. D.
141) whether a company could properly pay out of its funds for the

issue of its capital ; but in Metropolitan Coal Consumers Association v.

Scrimgeour, [1895] 2 Q. B. 604, it was held by the Court of Appeal
that a limited company may pay a reasonable commission by way
of brokerage—in that case 2J per cent.—for getting its share capital

subscribed, just as it may pay for advertising the company or circulating

its prospectus ; and now, by the Companies Act (s. 8), 1900, a statutory

sanction on certain terms has been given to a company paying under-
writing commission. By this section—to put it shortly—upon any
offer of shares to the public for subscription, it is made lawful for a

company to pay a commission to any person in consideration of his

subscribing or agreeing to subscribe for shares, or procuring subscrip-

tions for shares, provided the commission and the amount of it are

authorised by the company's articles, and disclosed in the prospectus.

With this exception, no company is to apply any of its shares or capital

money in payment of any commission or discount (s. 8 (2)). Brokerage
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may be paid as heretofore (s. 8 (3)). This is a statutory recognition

of Metropolitan Coal Consumers' Association v. Scririigeour.

To enable a company to pay underwriting commission, there must
be, it will be observed, an " offer of sliares to the public." This ex-

cludes the case of a reconstruction, for on a reconstruction there is no
offer of shares to the public, but only to the old shareholders. Hence
no underwriting commission can be paid {Booth v. New Afrikander Gold
Mining Co., [1903] 1 Ch. 295). This has caused much inconvenience,

and the Company Law Amendment Committee (1906) have recom-

mended an enlargement of the statutory power to meet the case.

The section (s. 8 (2)) does not prevent a company from remunerating
an underwriter by giving him an option to call for an allotment of shares

at par or a premium {Hilder v. Dexter, [1902] A. C. 474, over-ruling

Burrows v. Matahele Gold Reefs Co., [1901] 2 Ch. 23). No limit, it will be

noticed, is put on the amount which a company may pay as commission.

It is open to a company to pay a person £90 for taking a £100 share

{Keati7ige v. Paringa Consolidated Mines, Ltd., [1902]) ; but if a company
were to do such a thing with a view of issuing its shares at a discount,

the Court would probably interfere (Keatinge v. Paringa Consolidated

Mines, Ltd., supra). The legislature seems to have assumed—and no
doubt justly—that the publication of the amount of the commission in

the company's articles and prospectus would prevent abuse, for no com-
pany would care to write itself down discredited by having had to pay
an extravagant commission for the issue of its capital. The rate, as.

appears by a Board of Trade Eeturn (1905), averages 5 per cent., but
10 per cent, and even 25 per cent, is not unknown.

Underwriting agreements have been frequently before the Courts

;

underwriters, if the company proves a failure, naturally seeking any hole

in the net to escape liability. The defences fall into two classes : either

that some condition precedent has not been fulfilled {In re Harvey Oyster

Co., [1894] 2 Ch. 474; Brussels Palace of Varieties v. ProcUer, 1895, 10
T. L. E. 72), or that there was no authority on the promoter's part to

apply. On the latter point two cases are instructive

—

In re Henry
Bentley & Co., 1894, 69 L. T. 204, and In re Consort Deep Level Gold
Mining Co., [1897] 1 Ch. 575.

In the former, In re Bentley & Co., there was on the face of the-

underwriting letter an apparent authority to the promoter to apply to

the company for shares on the underwriter's behalf, qualified by a

private letter between the underwriter and promoter, but unknown to

the company, and the underwriter was held estopped from denying the

authority. In In re Consort Deep Level Gold Mine, supra, the defect of

authority was apparent on the face of the application presented to the

company, and the Court of Appeal decided that there w^as no estoppel.

An underwriting offer, like any other offer, must be accepted, and the

acceptance communicated to the offerer, to constitute a contract in law

;

see also Sangster v. Netter, 1893, 9 T. L. E. 441 ; In re Hemp, Yarn and
Cordage Co., Hindleys Case, [1896] 2 Ch. 121, C. A. ; Re Hannans Empress
Gold Mining and Development Co., Ex parte Carmicliael, [1896] 2 Ch. 643,

C. A. ; Baty v. Keswick, 85 L. T. 18.

The Peospectus.

An underwriting contract is, as a general rule, used to supplement a.

prospectus—not as a substitute for it. It is a precautionary measure only..
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Underwriters almost always stipulate that a prospectus shall be issued

and freely circulated, so that the objects and prospects of the company
may be fairly brought before the public, and the underwriters' risks

minimised.^ The issue of a prospectus involves great responsibility. It

is an invitation to the public to subscribe for shares in the company on
the faith of the facts stated in the prospectus. These facts are the basis

of the contract between the shareholder and the company {Pulsford v.

Richards, 1855, 7 Beav. 87); and thosie, therefore, who put before the

public such a prospectus to induce them to embark their money in a

commercial enterprise must, as Lord Herschell said in Berry v. Fcelz,

1889, 14 App. Cas. 337, 376, be vigilant to see that it contains such
representations only as are in strict accordance with fact. This duty is

well expressed by a distinguished Vice-Chancellor (Kindersley) in words
which Lord Hatherley called a " golden legacy." " Those who issue a

prospectus," said the Vice-Chancellor, " holding out to the public the

great advantages which will accrue to persons who will take shares in a

proposed undertaking, and inviting them to take shares on the faith of

the representations therein contained, are bound to state everything

with strict and scrupulous accuracy, and not only to abstain from stating

as fact that which is not so, but to omit no one fact within their know-
ledge the existence of which might in any degree affect the nature or

extent or quality of the privileges and advantages which the prospectus

holds out as inducements to take shares " {Ncio Brunswick Centred Ely,

Co. V. Mugrjeridge, 1860, 1 Drew. & Sm. 381, approved by Lord Chelmsford,

Centred Ely. Co. of Venezuelcc v. Kisch, 1867, L. E. 2 H. L. 113). Primd
facie it is only the allottees of shares who have a remedy for misrepre-

sentations in a prospectus {Peek\. Gurney, L. E. 6 H. L. 377); but if the

prospectus is so framed as to invite people to buy shares of the company
in the open market, a recipient of the prospectus who does so has a

cause of action {Andreivs v. Mockford (No. 1), [1896] 1 Q. B. 372, C. A.).

Bisclosure of Contracts.—On this general principle as enunciated by
Kindersley, V.-C, the legislature, in the Companies Act, 1867 (s. 38),

engrafted a further specific duty of disclosure. It required every

prospectus to specify "the dates and names of the parties to any
contract entered into by the company or the promoters, directors,

or trustees thereof before the issue of the prospectus;" in default

of such disclosure the prospectus was to be "deemed fraudulent"

on the part of the promoters, directors and officers of the company
knowingly issuing the same as regards any person taking shares in

the company on the faith of such prospectus, unless he should have
had notice of such contract. Numerous cases have come before the

Courts under this section. The most important are—i?e Coal Econo-

mising Co., 1875, 1 Ch. D. 200 ; Tioycross v. Grant, 2 C. P. D. 485, 530 ;,

Greenwood v. Leather Shod Wheel Co., [1900] 1 Ch. 421; Cackett v.

Kesivick, [1902] 2 Ch. D. 456; Broome v. Speak, [1903] 1 Ch. D. 586;
Nash V. Ccdthorpe, [1905] 2 Ch. 237; Watts v. Bucknall, [1902] 2 Ch.

628 ; Roole v. SjMak, [1904] 2 Ch. 732 ; Ccdthorpe v. Trechmcmn ; Macleay
V. Tait, [1906] A. C. 24. But it is unnecessary to dwell in detail on
this section, as it has now been superseded by the—in some respects

—more stringent provisions of the Companies Act, 1900 (ss. 9, 10).

Under these sections every prospectus—and the word includes any
notice, circular, advertisement, or other invitation offering shares or

^ Prospectuses have of late years been largely disused, but are now returning into
favour.
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debentures to the public ; but not a private circular {Sleigh v. Glasgow and
Transvaal Options, 6 F. 420, Ct. of Sess.)—must be filed with the Kegistrar

of Joint-Stock Companies, and must set out a long list of particulars about

the company. It must state the contents of the company's memorandum
of association ; the names, addresses, and descriptions of the subscribers,

and the number of shares taken by them ; the number of founders' or

management shares (if any), and the nature of the interest conferred

by them ; the names and addresses of the directors, their qualification

(if any), and remuneration ; the minimum subscription on which the

directors are to go to allotment ; the number and amount of shares and
debentures issued otherwise than for cash ; the names and addresses of

the vendors, the amount of the purchase-money (see Brookes v. Hansen,

[1906] 2 Ch. 129); the amount of underwriting commission; and of

preliminary expenses ; any payments to promoters, and the considera-

tion therefor; the dates and parties to every material contract; the

names and addresses of the auditors ; and finally, the nature and extent

of the interest of every director. " Vendor," as used in the section, has

a very extensive signification (s. 10 (2)), the object being to vmmask all

persons who are making a profit directly or indirectly out of the sale to

the company. The section does not allow disclosure to be waived
(s. 10 (5)). The only abatement in the particulars which the Act
permits for the purpose of newspaper advertisement is in the matter
of the contents of the memorandum of association, the subscribers

thereto, and the number of shares taken by them.
Fraud and Misreprsentatio7i in Prospectus.—Suppose, however, that

this candour is not shown, that a prospectus contains false or misleading

statements, what are the remedies of a person who has taken shares on
the faith of it? They are two—(1) An action for rescission of the

contract; (2) an action against the directors personally.

Rescission.—First as to rescission. The statements in the prospectus

are the basis of the contract between the shareholder and the company,
and, if false, the company cannot keep the contract entered into on the

faith of such statements being true {Banger v. Great Western Bly. Co.,

1857, 5 H. L. m ; In re Beese Biver Silver Mining Co., 1867, L. R 2 Ch.

615; Central Bly. Co. of Venezuela v. Kiscli, 1867, L. K. 2 H. L. 99;
Lynde v. Anglo-Italian Hemp Spinning Co., [1896] 1 Ch. 178). To entitle

a shareholder to rescission it is only necessary to prove therefore that

there was a material misrepresentation dans locum contractui {Derry v.

Peek, 1889, 14 App. Cas. 337, 359). It makes no difference that the
misrepresentation was an innocent one {Arkwright v. Newhaidd, 1880,

17 Ch. D. 320). The misrepresentation must, however, be one of fact

{Eaglesfield v. Marquis of londonderry, 1876, 4 Ch. D. 709), and the
shareholder must prove that he took the shares on the faith of it

{Jennings v. Broughton, 1853, 17 Beav. 239) ; but it is not necessary

that the misrepresentation should be the sole inducement {NicoVs Case,

1859, 3 De G. & J. 420 ; Arnison v. Smith, 1889, 41 Ch. D. 369). As to

the right to rescind for mere omission of material facts, see M'Keown v.

Boudard Peveril Gear Co., 65 L. J. Ch. 735, C. A. A contract to take
shares induced by misrepresentation or fraud is not, however, void, but
voidable only at the option of the party defrauded. Until avoided it is

valid {Oakes v. Turquand, 1867, L. R 2 H. L. 375). The question there-

fore arises, Has the claimant for rescission with notice of the misrepre-
sentation or fraud elected to affirm the contract, as, e.g., by dealing with
the shares, or not? {Clough v. London and N.-W. Bly. Co., 1871, L. R
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7 Ex. 35 ; NicoVs Case, s2C2^ra ; Ex parte Briggs, 1866, L. K. 1 Eq. 483

;

In re Mount Morgan West Gold Mines, 1887, 56 L. T. 622; Aaron s

Beef, Ltd., v. Tiviss, [1896] A. C. 273). If he has, his remedy is gone.

Delay in rescinding is a bar to rescission not only as evidence of an inten-

tion to afhrm, but on another ground, viz., that the shareholder's name
being on the register may have induced other persons in the meanwhile
to alter their position (In re Cachar Co., 1876, 2 Ch. D. 417). A man
must not play fast and loose—he must not say, I will abide by the

company if successful, and I will leave the company if it fails {Ashley's

Case, 1870, L. E. 9 Eq. 263); nor is it enough for the shareholder to

repudiate {Hare's Case, 1869, L. E. 4 Ch. 503). He must follow up the

repudiation by taking steps to have his name removed from the register

{In re Scottish Betroleum Co., 1883, 23 Ch. D. 413). If he does so—if he
commences an action to rescind before winding-up begins—he has a
right to have his name removed from the register though a winding-up
order is made before judgment for rescission {Beese Biver Silver Mining
Co. V. Smith, 1869, L. E. 4 H. L. 64; Be Brinsmead & Sons, Tondin's Case,

[1898] 1 Ch. 104; Bx jmrte Boyle, 1885, 33 W. E. 450). If he does not,

winding-up is an absolute bar to relief because the rights of creditors

have intervened (Cakes v. T%irqnand, 1867, L. E. 2 H. L. 325, subject

now to The General Bly. Syndicate, Whiteleys Case, [1900] 1 Ch. 365,

C. A.). A suppressio veri in the prospectus may entitle a shareholder to

rescission, but it must be a suppression of something which ought to be
disclosed {New Brunsivich and Canada Bly. Co. v. Conyheare, 1862, 9 H. L.

724). The following misrepresentations have been held to entitle a share-

holder to rescission: as to the persons to be directors {In re Scottish

Betroleum Co., supra) ; as to the price to be paid for a concession {Central

Bly. Co. of Venezuela v.Xisch, 1867, L. E. 2 H. L. 99); as to there being

a contract when there was only negotiation (Boss v. Estates Investment

Co., 1868, L. E. 3 Ch. 682) ; that a mine was " working " when it was
worthless {In re Beese Biver Silver Mining Co., 1866, L. E. 2 Ch. 604)

;

as to shares having been subscribed when the subscription was only a

sham {Arnison v. Smith, 1889, 40 Ch. D. 567). Cases in which it was
held there was no sufficient misrepresentation are

—

Bellars v. Tucker,

1884, 13 Q. B. D. 562, as to prospective profits; Moore v. Explosives Co.,

1887, 56 L. J. Q. B. 235, as to manufacturing capacity ; and Denton v.

Macneil, 1866, L. E. 2 Eq. 352, as to testing an invention ; and see In re

British Burmah Lead Co., 1887, 56 L. T. 815. A false report made by
directors to a general meeting will not entitle a person who, on the faith

of the report, buys shares from a shareholder to rescind his contract

;

but it is otherwise if he takes his shares from the company {Ex parte

Worth, 1859, 4 Drew. 529). See also Neiv Brunsivick Co. v. Comjbeare,

1864, 9 H. L. 724 ; and NicoVs Case, 1859, 3 De G. & J. 387. Where
the register is rectified in a test case, and the company is afterwards

wound up, the shareholders whose rights are covered by the test case

may prove their costs in the winding-up {Be British Gold Fields of West

Africa, [1899] 2 Ch. 7).

Action for damages.—^^The other remedy is against the directors

personally. This remedy assumes various forms. It may take the

form of an action of deceit; but to found this kind of action there

must have been actual fraud on the directors' part {Smith v. Chad-
wick, 1883, 9 App. Cas. 187 ; Derry v. Beek, 1889, 14 App. Cas. 337

;

Coats V. Crossland, 1905, 20 T. L. E. 800), or it may take the form
of an action under the Directors' Liability Act, 1890. Under this Act
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it is unnecessary for the plaintiff shareholder to prove actual fraud;

it is sufficient primd facie that the directors or persons responsible

for the issue of the prospectus have made untrue statements therein.

Once this is proved the onus is then cast on the directors to prove

that they had reasonable ground to believe, and did up to the time

of the allotment of shares believe, that the statements were true. As
to what is reasonable ground to believe, see Glasier v. Rolls, 1890, 42
Ch. D. 458 ; Ariiison v. Smith, 1889, 41 Ch. D. 348 ; Peek v. Derry, 1887,

37 Ch. D. 541. If the untruth is contained in an extract from a report

by an accountant, engineer, valuer, or other expert, the onus is on the

directors to show that the extract was a fair representation of the report.

Yet even then the director will be liable if it is proved that he had no
reasonable ground to believe that the person making the report was
competent to make it. The plaintiff' must show that the shares he was
led to subscribe for were not really worth what he paid for them
{Stevens v. Hoare, 28 T. L. R. 407). DrincqUer v. Wood, [1899] 1 Ch. 393

;

Thomson v. Lord Clanmorris, [1900] 1 Ch. 718, C. A.; Brookes v.

Hansen, [1906] 2 Ch. 129; and MConnell v. Wright, [1903] 1 Ch.

546, are cases under the Act. In the last case a director stated in

the prospectus that the company had acquired a valuable property.

In fact, the company had not acquired the property at the time, but

the director fully believed that the company would acquire it, and it

did acquire it shortly afterwards. Nevertheless the director was held

liable. The true measure of damages in such a case is the difference

between the value which the shares would have had at the date of

allotment to the subscriber if the statement had been true and the

value which tliey actually had when there was merely a chance of the

property being acquired by the company (M'Connell v. Wright, supra).

The two years' limitation under sec. 3 of the Civil Procedure Act,

1833, does not apply to an action under the Directors' Liability Act,

1890 {Thomson v. Lord Clanmorris, supra). As to a director's right of

contribution from his co-directors, see Directors' Liability Act, 1890,

s. 5 ; G-erson v. Simpson, [1903] 2 K. B. 197, and Shepheard v. Bray,

[1906] 2 Ch. 235. Finally, if the injury to the shareholder arises from
non-disclosure of any of the particulars required by sec. 10 of the

Companies Act, 1900, the shareholder may have an action for damages
against the directors or persons responsible for the issue of the prospectus
for breach of the statutory duty imposed by the Act. A deceived share-

holder's keeping the shares will not bar an action by him for deceit as it

would for rescission {Arnison v. Smith, 1889, 41 Ch. D. 361). An action

for deceit is barred at the end of six years (21 Jac. i. c. 16).

The executor of a deceased director is not liable in an action of deceit

\i the director's estate has got no benefit from the misrepresentation
{Peek V. Gurney, 1873, L. E. 6 H. L. 393).

A person who makes a false report or valuation recklessly or with
gross negligence, knowing it is to be used to induce third persons to

advance money on the faith of it, is personally liable to the persons
so deceived {Gann v. Willson, 1888, 39 Ch. D. 39 ; see also Scholes v.

Brook, 1890, 63 L. T. 837; 64 L. T. 674).

DiRECTOES.

A company as a legal abstraction cannot itself do anything or represent
anything {National Exchange Bank v. Breiv, 2 Macq. 124). It must act

by agents. These managing agents are commonly known as directors.
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At one time it was usual to speak of directors as trustees, but this view
has been considerably modified. " They certainly are not trustees," said

Kay, J., in Fa^lre v. Electric Light Co., 1890, 40 Oh. D., at p. 150, "in the

sense of that word as used with reference to an instrument of trust,

such as a marriage settlement or will. They are managing agents of a

trading association
;

" or as Jessel, M.E., described them, " commercial
men managing a trading concern." The element of truth in speaking

of directors as trustees is, that the fiduciary relation of the ordinary

agent is in their case accentuated by the fact that their principal—the

company—is a mere abstraction, thus relegating to the directors an
almost uncontrolled discretion in the management of the company's
funds and the exercise of the company's powers.

Appointment.—Directors are usually named in the articles of associa-

tion, and their number fixed. This number varies from three to seven,

seldom more, a large number weakening the sense of individual respon-

sibility. Under the articles contained in the new Table A (Oct. 1906)
the number of directors and the names of the first directors are to

be determined in writing by a majority of the subscribers of the

memorandum of association (art. 68). The power thus given is not

lost by the fact that the first general meeting has been held without
directors being appointed thereat (John Moiiey Building Co. v. Barras,

[1891] 2 Ch. 393), but to be exercisable the company must have been
first registered {Moller v. Maclean, 1 Meg. 274). The subscribers need
not meet for the purpose of appointing, as directors must {In re Great

Northern Salt Co., 1890, 44 Ch. D. 472; Za Conqoagnie de Mayville v.

Whitley, [1896] 1 Ch. 788). Other cases on the analogous articles of the

old Table A (arts. 52, 53) are

—

York Trctmivays Co. v. Willows, 1882,

8 Q. B. D. 685; In re Johannesburg Hotel Co., [1891] 1 Ch. 125; In re

London and Southern Counties Freehold Land Co., 1885, 31 Ch. D. 225;
In re Ballina Light Ely. Co., 1888, 21 L. E. Ir. 501.

Abuses often occurred under the old law by reason of persons whose
names were calculated to attract subscribers being advertised in a com-
pany's prospectus, or named in the articles as directors without their

consent {Re Scottish Petroleum Co., 23 Ch. D. 413 ; Smith v. Chadivick,

20 Ch. D. 50). The Companies Act, 1900, s. 2 (1), now provides, in the

case of a company that invites the public to subscribe its shares, that a

person shall not be capable of being appointed director of a company
by the articles of association, and shall not be named as a director or

proposed director of a company in any prospectus issued by or on behalf

of the company, unless before the registration of the articles or the

publication of the prospectus, as the case may be, he has by himself or

his agent authorised in writing

—

(i.) Signed and filed with the registrar a consent in writing to act as

such director; and
(ii.) Either signed the memorandum of association for a number of

shares not less than his qualification (if any), or signed and
filed with the registrar a contract in writing to take from the

company and pay for his qualification shares (if any).

A list of the persons who have consented to be directors of the

company must be delivered to the registrar on the application for

registration of the memorandum and articles. There is a penalty of

£50 for putting in the list a person who has not consented to act.

Directors, other than the first directors, are elected at the first

general meeting of the company in each year (Table A, revised Oct.
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1906, arts. 78-86). There is no objection to executors of a deceased

shareholder agreeing to vote always for the re-election of a particular

director, because such executors happen to be also directors {Grcemodl
V. Porter, [1902] 1 Ch. 530). An appointment of a director need not be
formal, provided it complies with the requirements of the articles {Smith

V. Paringa Mines, [1906] 2 Ch. 193). If any dispute arises as to the

propriety of a director's election, the proper course is to call a general

meeting of the company and get the thing set right ( Wandsworth Gas
Co. V. Wright, 1870, 22 L. T. 405 ; and see John Morlcy Building Co. v.

Barras, [1891] 2 Ch. 394). It is entirely a matter for the company,
not the Court ; the Court will not grant specific performance of a
contract so as to compel a company to take a person as managing
director whom the company does not desire to act as such {Bainbridge

V. Smith, 1889, 41 Ch. l3. 474). The principle is the same as that which
prevents the Court enforcing specifically a partnership agreement.

Mutual confidence is the basis of the relation. Nor will the Court
give effect to an agreement by which one company is to have the right

of imposing directors on the shareholders of another company {James v.

Eve, 1873, L. E. 6 H. L. 335). Directors who act as such, knowing their

appointment to be invalid, thereby render themselves directors de son^

tort, and, though de facto directors only, are liable for any act of com-
mission or omission on their part in the same way and to the same
extent as if they had been dejure directors {Coventry and Dixon's Case,

1880, 14 Ch. D. 670).

Rotation of Directors.—Under Table A (art. 58 of the old Table,.

art. 78 of the new), the whole of the directorate are to retire from office

at the first general meeting, and one-third in each successive year ; but
the article now most generally adopted provides for retirement of one-

third only of the directors at the first general meeting, as well as at

general meetings in subsequent years, such one-third being selected by
ballot in the first year, and afterwards from those who have been longest

in office. Any casual vacancy in the board may usually be filled up
by the directors, but the appointee holds so long only as the vacating

director would have retained his office. " Casual vacancy " means any
vacancy not occurring by effluxion of time, that is, any vacancy occurring^

by death, resignation, or bankruptcy {Yorh Tramways Co. v. Willoius,

1881, 8 Q. B. D. 694). As retiring directors are eligible for re-election

(Table A, Oct. 1906, art. 80), the services of valuable * directors can
always be retained. Directors may vacate office by becoming bankrupt
(see Dawson v. African Consolidated Land and Trading Co., [1898] 1 Ch.

6, C. A.), or lunatic, or insolvent, by absenting themselves for a long

period from board meetings {Be London and Northern Bank, M'ConnelVs
Case, [1901] 1 Ch. 728), by being interested in the profits of any contract

with the company, by ceasing to hold their share qualification under
the Companies Act, 1900, s. 3 {31olinenx v. London, Birmingham, and
Manchester Lnsurance Co., [1902] 2 K. B. 589), by holding an office of

profit under the company {Ashley v. New Tivoli, Ltd., [1899] 1 Ch. 151),

by resignation, and in other ways (see Table A, Oct. 1906, art, 77). A
director being a member merely of a company contracting with the
company whose director he is does not usually vacate his office under
the above rule as to contracts, but only disentitles himself to vote. In
these days of widespread shareholding a rule so stringent as to vacate

office would seriously embarrass a company. A vacating clause operates

automatically {Be Bodega Co., [1904] 1 Ch. 276).
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Removal of Directors.—Directors of a company cannot be removed
during their term of office by the shareholders unless there is a special

provision for that purpose in the articles of association. The power
to dismiss directors at will is not a power inherent in a statutory

corporation {Imperial Hydropathic Hotel Co. v. Hampton, 31 W. R. 330

;

Isle of Wight Ely. Co. v. Taho2irdin, 25 Ch. D. 330). Still less can a

company that has once under its articles delegated the management of

its affairs to a board of directors resume control of those affairs at the

pleasure of a mere majority {Automatic Self-Cleansing Filter Syndicate

Co., Ltd. V. Cunninghamc, [1906] 2 Ch. 34, C. A.). But a company may
dismiss a director if its articles authorise dismissal {Brotvne v. La
Trinidad, 37 Ch. D. 11 ; and see Table A, Oct. 1906, art. 86). If directors

have reason to complain of a co-director's conduct, they should bring the

matter before the shareholders {Kysche v. Alhuras Gold Co., 36 N. R.

496). If they wrongfully exclude him from acting, he can obtain an
injunction {Ptdhrook v. Richmond Mining Co., 9 Ch. D. 610).

Defects in Authority of Directors.—The disqualification of directors or

defects in their appointment might cause serious inconvenience to per-

sons dealing with the company in ignorance of them, and sec. 67 of the

Companies Act accordingly provides that " until the contrary is proved,

all appointments of directors, managers, or liquidators shall be deemed
to be valid, and all acts done by such directors, managers, or liquidators

shall be valid, notwithstanding any defect that may afterwards be dis-

covered in their appointments or qualifications." This provision is

commonly reproduced in articles, omitting the words "until the con-

trary is proved." Sec. 67 is not restricted to dealings with the outside

public, but applies to dealings with shareholders {Dawson v. African
Consolidated Land and Trading Co., [1898] 1 Ch. 6, C. A.; British

Asbestos Co. v. Boyd, [1903] 2 Ch. 439). It will validate, for instance, a

call made by de facto directors, though after the call is made it is dis-

covered that the directors were appointed at a general meeting called

on insufficient notice {British Medical and G. Life Assoc, v. Jones, 1889,

61 L. T. 384; and see Biggerstaff v. Rowatt's Wharf [1896] 2 Ch. 93,

C. A.), or an irregular notice convening a general meeting {Transport

Liner v. Schonberg, 21 T. L. R. 305); but the section only validates acts

done before the invalidity of the appointment is discovered {In re Brid-

port Old Breivery Co., 1866, L. R. 2 Ch. 191 ; In re Branksea Island Co.,

1890, 1 Meg. 12). There is nothing to prevent a director of a company
becoming director of a rival company in the absence of any special

prohibition in the articles {London and Mashonaland Bayploration Co.

V. Mw Mashonaland Co., 1891, W. K 165).

Qualification of Directors.—The old Table A required no qualification

in a director, but it was, and still is, usual to require the directors to

hold a substantial share qualification, such a stake in the company
being a guarantee of fidelity. The new Table A (Oct. 1906) art. 70,

halts between the two opinions. " The qualification of a director," it

provides, " shall be the holding of at least one share in the company, and
it shall be his duty to comply with the provisions of the Companies
Act, 1900 (s. 3)." This minimum interest serves no purpose. The pro-

visions of sec. 3, here alluded to, make it the duty of every director who
is by the regulations of the company required to hold a specified share

qualification, and who is not already qualified to obtain his qualification

within two months after his appointment, or such shorter time as may
be fixed by the regulations of the company. A director failing to do this
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vacates his office. By ceasing to hold his qualification, he also vacates

his office. If a director acts without acquiring his share qualification,

he is liable to a fine of £5 a day. Directors, other than first directors,

need not take their qualification from the company {Brown's Case, 1873,

L. R 9 Ch. 102). They may buy it in the market, or acquire it other-

wise. Sec. 3 of the Companies Act, 1900, imposes, it will be observed,

a " duty " only to acquire his share qualification ; but in Molineux v.

London, Birnmigham, and Manchester Insurance Co., [1902] 2 K. B. 589,

the Court of Appeal laid it down that a person who accepts an appoint-

ment as director, knowing tliat the holding of a number of shares in the

company is a necessary qualification, and acts as director, must be held

to have contracted with the company that he will within a reasonable

time obtain the requisite shares either by transfer from existing share-

holders or directly from the company. This is in accordance with a

number of cases prior to the Act of 1900 {Browns Case, supra; Be
Wheal Bidler Consols, 57 L. J. Ch. 336 ; Onsloids Case, 57 L. J. Ch.

338?i; Lord Inchiquins Case, 1891, W. N. 84; In re Issue Co., [1895]
1 Ch. 226 ; In re Hercynia Copper Co., [1894] 2 Ch. 403 ; Ex parte Cart-

mell, [1894] 2 Ch. 392; In re Glory Paper Mills, [1894] 3 Ch. 473).

Articles imposing a share qualification often require that the shares

shall be held by the director in his own right. This, as judicially inter-

preted, does not mean that the director must necessarily be the beneficial

owner of the shares {Bainhridge v. Smith, 41 Cli. 1). 462 ; Pidhrook v.

Richmond Consolidated Mining Co., 9 Ch. D. 610) ; but the director must
hold the shares in such a way that the company may safely deal with
them as his. Thus a director does not hold shares " in his own right

"

where he is bankrupt, and the trustee in his bankruptcy has given

notice claiming the shares {Sutton v. Unglish and Colonial Produce Co.,

[1902] 2 Ch. 502), nor where he holds them as liquidator of another

company {Boschoek Proprietary Co. v. Fuke, [1906] 1 Ch. 148).

A director who has contracted to take a share qualification has a

reasonable time for acquiring the qualification {Karidh's Case, 1875,

L. R. 20 Eq. 506; Brett and Hcivitt's Case, 1883, 49 L. T. 479); and if

the company is wound up before a reasonable time has expired, cannot
be fixed as a contributory (see In re Bolton & Co., [1894] 3 Ch. 356).

Powers of Directors.—Directors are special agents of the company in

respect of the powers vested in them by the articles, but they are also

general agents of the company in matters not specifically provided for

and not foreign to the objects of the company. Their powers under the

articles are usually of the widest description {Ernest v. Nicholls, 1856,

6 H. L. 419). By Table A (new, art. 71 (see p. 369), old, art. 55) they
may exercise all the powers of the company except such as are required

to be exercised by the company in general meeting. This policy is a

sound one. Directors are commercial men managing a trading associa-

tion ; they are not like trustees. They have to carry on and consolidate

the company's business, enter into contracts, invest the company's
funds, appoint and dismiss servants, decide upon dividends, make calls,

issue debentures, pass transfers cum mvltis cdiis ; and for these

things they require a free hand. " In my opinion," said James, L.J.,

in A.-G. V. Great Eastern Ely., 1879, 11 Ch. D. 480, " the majority of

managing partners may be trusted and ought to be trusted in deter-

mining for themselves what they may do and to what extent they may
go in matters indirectly connected with or arising out of their business

relations with others." In ascertaining the powers of directors to bind
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the company, a distinction must be borne in mind between actual

authority and apparent authority. The actual authority is that which
the directors derive from the articles of association or the general law

;

it may be given expressly, or it may be incidental to the doing of that

which is ordinarily and reasonably done in such a business as the

directors carry on {Hutton v. West Cork Ely. Co., 1883, 23 Ch. D. 665).

This is the real authority, but directors may transcend their real

authority and do acts which are outside their proper authority as

agents of the company, but which, for all a person dealing with the

company knows, may be within their authority. The company, in such

cases, is treated as holding out the directors to do this class of acts, and
cannot disown the agency. This is estoppel by apparent authority.
" If," as Selwyn, L.J., said in Li re Land Credit Co. of Ireland, 1868, L. K.

4 Ch. 469, " an act within the scope of the powers of a board of directors

is done by them, a person contracting with the directors is not bound to

see that certain preliminaries which ought to have been gone through on
the part of the company have been gone through. He has a right to

presume omnia rite acta.'' This principle—the right of a stranger deal-

ing with the company to presume omnia rite acta as regards matters of

"indoor management"—is constantly invoked where there have been
irregularities as well as defects of authority in the directors, and is

essential to business. But it must always be taken in conjunction with
the other principle, which requires persons dealing with a company to

acquaint themselves with its constitution, that is, its memorandum and
articles {Royal British Bank v. Tiirquand, 1857, 6 El. & Bl. 332 ; Bigger-

staff y. Uowatfs Wharf, [1896] 2 Ch. 93, C. A.; George Whitechurch, Ltd.,

V. Cavanagh, 85 L. T. 549). The distinction is well illustrated in Howard
V. Patent Ivory Co., 1888, 38 Ch. D. 156. There directors had, by the

company's articles, a general power to borrow with the assent of a
general meeting. Without such assent their power was limited by the

articles to £1000. The directors, without the assent of a general

meeting, issued debentures for £3000. If the debentures had been
issued to a stranger this would have been good for the whole amount,
for the lender could have no means of knowing whether the internal

regulations had been complied with or not, the debentures being ex facie

regular, but the debentures were issued to the directors, who had the

means of knowing that the internal regulations had not been complied
with by obtaining the assent of a general meeting, and the Court held

that the directors could only hold them for £1000. Where shareholders,

have delegated the management of the company to directors, a majority
of the shareholders cannot resume control of the management, because
they disagree with the policy which the directors are pursuing {Auto-
matic Self-Cleansing Filter Syndicate Co. v. Cunninghame, [1906] 2 Ch. 34).

As to removal of directors, see pp. 283, 371.

Directors are trustees of their powers for the company, and must,

exercise them for the benefit of the company, and not to promote their

own private interests {Bx parte Broivn, 1859, 19 Beav. 104; Aberdeen
Ely. Co. V. Blackie, 1851, 1 Macq. H. L. Cas. 471 ; Poole Jackson and
Whyte's Case, 1878, 9 Ch. D. 322 ; In re Cawley & Co., 1889, 42 Ch. D.
233). They must not use powers given to them for one purpose for

another purpose {Bennett's Case, 1855, 5 De G., M. & G. 297). They
cannot, for instance, wrest a power given them of sanctioning transfers

to carry out an arrangement contrived and disguised for the purpose of

effecting the retirement of a large body of shareholders ; so if directors.
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are exercising their powers maid fide—hurrying on a general meeting
in order to prevent unregistered transferees recording their votes—the

Court will restrain them {Cannon v. Trash, 1875, L. E. 20 Eq. 669); but
shareholders are not prevented, by the fact of their being directors, from
entering into an agreement to vote always for the re-election on the
board of a particular director {Greemucll v. Porter, [1902] 1 Ch. 530).

This is one leading principle of directors' law—the fiduciary exercise

of their powers. Another is that directors, as agents, cannot, unless

expressly empowered to do so, delegate their authority {Cohh v. Becke,

1870, L. K. 6 Q. B. 936 ; In re Leeds Banking Co., 1866, L. K. 1 Ch. 561).

They may employ skilled agents, such, for instance, as actuaries or

valuers, to assist them in the preparation of balance-sheets and estimates,

or an engineer to advise as to mining property, or a manager to aid them
in carrying on the business ; and they are entitled to assume, in the

absence of evidence to the contrary, that their subordinates are doing

their duty and acting honestly {Dovey v. Cory, [1901] A. C. 35 ; Pr4-

fontaine v. G-renter, 76 L. J. P. C. 4) ; but they must not surrender their

judgment to anybody {Leeds Estate Co. v. Shepherd, 1887, 36 Ch. D. 786

;

CartmelVs Case, 1874, L. E. 9 Ch. 696). Where articles authorise directors

to delegate to a committee, as Table A (new, art. 91, old, art. 64) does,

and they do so without fixing a quorum, the whole committee must act

{In re Liverpool Household Stores Association, 1880, 59 L. J. Ch. 624).

To take a few examples of what directors may do and what they
may not do. Directors may pay a commission to any person for sub-

scribing or procuring subscriptions for shares in the company (C. A.,

1900, s. 8 ; see p. 275). They may also pay a reasonable amount by
way of brokerage or commission—2J per cent., for example—to a stock-

broker for placing the company's shares {Metroijolitan Coal Consumers'

Association v. Scrimgeonr, [1895] 2 Q. B. 604; C. A., 1900, s. 8 (3)).

Directors may pay dividends and the Court will not interfere, unless

the dividend is at variance with the articles of association {Oakhank Oil

Co. V. Cmm, 1882, 8 App. Cas. 65). They may, if authorised by the

articles, forfeit or cancel shares {Marshall v. Glamorgan Iron and Coal

Co., 1868, L. E. 7 Eq. 136). They may make a hond fide compromise
{Lord Belhavens Case, 1864, 3 De G., J. & S. 41), for a company has the

same power of compromising any dispute as an individual {Bath's Case,

1878, 8 Ch. D. 340 ; In re Adams' Case, 1871, L. E. 13 Eq. 482). They
may sue or not sue debtors to the company at their discretion {In re

Forest of Dean Coal Mining Co., 1878, 10 Ch. D. 452). They may pay
just debts of the company in the ordinary course of business down to

the date of winding-up, even though the creditor is a debtor ( Willmott

V. London Celhdoid Co., 1887, 31 Ch. D. 151). They may, if authorised

to borrow, issue debentures at a discount {In re Compagnie Generale de

Bellegral, 1876, 4 Ch. D. 470). They may accept prepayment of shares,

if the articles allow prepayment, including their own {Sykes' Case, 1871,

L. E. 13 Eq. 260 ; Poole Jackson and Whytes Case, 1878, 9 Ch. D. 322).

They may, as incidental to their office, rectify the register of shares to

prevent errors, though not so as to vary rights {Shortridge v. Bosancpiiet,

1852, 16 Beav. 97).

Fraud hy Directors.—As to fraudulent prospectuses, see Pkospectus,

p. 278. Directors may be guilty of fraud. In such a case the rule of

law is that a company is liable for all the acts of its servant within the

scope of his authority, however much the servant acting as such may
have abused that authority. There is no difference between fraud and
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any other wrong (Barwick v. English Joint Stock Bank, 1866, L. K.

2 Ex. 265 ; Mackay v. Commercial Bank of Neiu Brunswick, 1873, L. R.

5 P. C. 394). A banking company was, for instance, held liable where
the manager had, by a lying telegram, got a bill accepted in which the

bank was interested {Mackay v. Commercial Bank, suijra). So where a

bank manager had given a fraudulent guarantee of a person's solvency

{Swift V. Winterhotham, 1872, L. R. 8 Q. B. 244). It is not necessary

that the company should have derived any benefit from the fraud

{British Mutual Banking Co. v. Cliarnwood Forest Bly. Co., 18 Q. B. D.

717). But to render the company liable the agent must have been

acting /or the company, not for himself, i.e. to promote his own private

ends {British Mutual Banking Co. v. Charnwoocl Forest Bly. Co., 18 Q. B. D.

714; Buben v. The Great Fingall Consolidated, [1906] A. C. 439).

Board Meetings.—" Whatever authority," says Turner, L.J., in NicoVs

Case {In re Boyal British Bank, 1859, 3 De G. & J. 440), " is given by
shareholders to directors is given to them as a body and not to each

of them individually" {UArcy v. Tamar Bly. Co., 1867, L. R. 2 Ex.

158 ; In re Portuguese Consolidated Copper Mines, 1889, 42 Ch. D. 167).

The directors are to have the power of binding the company only

when acting as a board {In re Gt. Northern Salt and Chemical Works,

1889, 59 L. J. Ch. 288). But a contract made by the directors may
bind a company though the directors have never met—though their

signatures have been collected at their private houses—if the person

with whom the contract is made has a right to presume omnia rite acta

{In re Bonelli Telegraph Co., 1871 L. R. 12 Eq. 246; UArcy v. Tamar
Bly. Co., supra). It is a corollary from this principle that the company
is entitled to have its directors act as a board—to the benefit of their

collective wisdom in board meeting assembled—that every director

who is within reach must have notice of every board meeting of the

company {Halifax Siigar Befining Co. v. Franklyn, 1889, 59 L. J. Ch.

593). If notice of a meeting is not given or sent to all the directors

to whom it could be given or sent, the meeting is a bad one, and an
allotment of shares, for instance, made at it is invalid {In re Portu-

guese Consolidated Copper Mines, supra; In re Homer District Gold
Mines, 1888, 39 Ch. D. 546). Notice need not be given of the special

business to be transacted at the meeting {La Compagnie de Mayville v.

Whitley, [1896] 1 Ch. 788). Board meetings are usually held at the

head office of the company, but there is nothing in the general law to

prevent directors holding their meetings at such places as they think
proper {In re Regent United Service Stores, 1878, 8 Ch. D. 83). The
directors usually elect a chairman of their meetings (Table A,, revised

Oct. 1906, art. 90, p. 372). The directors cannot act by a quorum unless

the articles authorise it, which articles usually do (Table A, revised

Oct. 1906, art. 88); but they may act by a majority {York Tramways
Co. V. Willoivs, 1882, 8 Q. B. D. 698 ; Lysters Case, L. R. 4 Eq. 233). A
director cannot join in forming a quorum for a matter on which he is

disabled from voting {Yuill v. Greymouth Point Elizaheth Bly. Co., [1904]
1 Ch. 32). The number of directors being reduced below the minimum
fixed by the articles will not disable them from binding the company
if there is a provision in the articles that the directors may act

notwithstanding a vacancy {Be Bank of Syria, Owen and AshwortKs
Claim, [1901] 1 Ch. 115, C. A.; Be Scottish Petroleum Co., 23 Ch.
D. 413).

Management: Accounts.—Directors must keep proper books of
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accounts (Table A, revised Oct. 1006, art. 108)—open to the inspection

of members—and prepare and lay before the company, once at least

every year, a profit and loss account and a balance-sheet in the form
given in the Companies Act, 1862, Sched. 1 ; Table A, revised Oct.

1906, art. 106, 107 {Newto7i v. Biryningham Small Arms Co., [1906]
2 Ch. 378). Directors who have omitted this duty may be held

jointly and severally liable to repay sums by way of dividend im-

properly paid out of capital in consequence {In re Oxford Benefit

Building Society, 1887, 35 Ch. D. 502; and see Leeds Estate Co. v.

Shepherd, 1887, 36 Ch. D. 809). If directors declare, or recommend the

declaration of, a dividend or bonus relying on a balance-sheet honCt fide

made out with proper assistance, and showing as accurately as circum-

stances will permit the financial position of the company up to that

date, the Court will not, without strong reasons, declare the dividend

improper {Ranees Case, 1871, L. K. 6 Ch, 104; Dovey v. Cory, [1901]
A. C. 477 ; Pr4fontaine v. Grenier, 75 L. J. P. C. 4) ; but directors cannot

delegate their responsibilities to agents. They may employ accountants

and actuaries, but they must still exercise their judgment as business

men upon the balance-sheets and estimates submitted to them {Leeds

Estate Building Co. v. Shepherd, supra). The provisions as to audit of a

company's accounts are now matter of statutory regulation (see C. A.,

1900, ss. 21-23). Auditors are the agents of the shareholders {NicoUs

Case, 1859, 3 De G. & J. 440). They are also, as a rule, officers of the

company, and as such liable to the company for negligence {Leeds Estate

Building Co. v. Shep)herd, supra) ; but this liability does not attach to

auditors not regularly appointed and only called in pro hac vice to audit

accounts {In re Western Counties Steam Bakeries Co., [1897] 1 Ch. 617).

Their duties and liabilities will be found very fully discussed in Be
London and General Bank (No. 2), [1895] 2 Ch. 673 ; and In re Kingston

Cotton Mills Co. (No. 1), [1896] 1 Ch. 6 ;
(No. 2), [1896] 2 Ch. 279).

Auditors cannot be pledged not to disclose certain information to the

shareholders {Newton y. Birmingham Small Arms Co., [1906] 2 Ch. 378).

See Auditors.
Summary of Capital and List of Memhers.—Balance-sheets are for

the protection of shareholders, but for the protection of the public

the legislature has further required every company under the Act
(C. A., 1862, s. 26) with a capital divided into shares to send to the

Eegistrar of Joint-Stock Companies every year, under a penalty, a

summary of its capital and a list of members. The summary must
now (see C. A., 1900, s. 19, and pp. 392-4) distinguish between shares

issued for cash and shares issued otherwise than for cash. It must also

state the company's debenture debt and the names and addresses of

the directors at the date of the summary. It must be signed by the

manager or secretary of the company. The chief cases illustrating this

duty of the company are

—

Gibson v. Barton, 1874, L. K. 10 Q. B. 329

;

Edmonds v. Eoster, 1876, 45 L. J. M. C. 41 ; In re Breton M. and G. Life

Assoc., 1888, 39 Ch. D. 61 ; R. v. Newton, 1879, 48 L. J. M. C. 77; B. v.

Catholic L. and F. Instit., 1883, 48 L. T. 675. The "default" in sec. 27
means a wilful continued neglect {DortS v. South African Sup)er-aeration,

Ltd., 20 T. L. R 425).

Books.—Entries in the books of a company are evidence against the

company in respect of the matters to vv^hich the entries relate, in the

same way as the books kept by a tradesman are {In re Branksca Island

Co. (No. 1), 1888, 1 Meg. 12, 23). Directors can create no lien on such
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books of the company as must be kept at the company's office {In re

Cafital Fire Insur. Assoc, 1883, 24 Ch. D. 408 ; and see Engel v. South
Metropolitan Brewing Co., [1892] 1 Ch. 442) ; nor can a mortgagee of the

general effects of the company seize them {In re Clyne Tinplate Co., 1882,

47 L. T. 439).

Secretary.—The secretary of a company is often nominated in the

articles, but as such nomination does not constitute a contract between
him and the company he should be appointed, and the terms of his

appointment defined by an independent contract. His name and
address must be given in the notice of the statutory meeting (C. A.,

1900, s. 12 (2) {d)). A secretary attends all meetings of the directors

and shareholders, takes minutes of the proceedings, sends out notices,

and conducts the correspondence—ministerially—of the company ; but
he occupies a position very different to that of the directors. He is a
mere servant {Barnett v. South London Tramiuays Co., 1887, 18 Q. B D.

815). He has no authority as such to make representations as to the

state of the company's business {Partridge v. Albert Life Assur., 1872,

16 Sol. J. 199), or to warrant the genuineness of share certificates

{Ruben v. The Gt. Fingall Consolidated, 75 L. J. K. B. 843), or to certify

transfers {Re George WhitechuA^ch & Co., [1901] A. C. 117), or strike a
name off the register {Wlieatcroft's Case, 1872, 29 L. T. 326). So, too,

his liability is less. Thus he is not answerable for a misapplication of

the company's funds though he may have known all about it {Joint-

Stock Discount Co. v. Brotvn, L. E. 8 Eq. 396). When a man is secretary

of two companies his knowledge as secretary of one company is not,

by the mere fact of his double capacity, notice to him as secretary of

the other company {Femvich, Stobart & Co., Deep Sea Fisheries Clairfi,

[1902] 1 Ch. 507).

Interference of Court.—The Court never interferes to prescribe to

trading companies what they shall do as to their own internal affairs

{Lambert v. Neuchatel Asphalte Co., 1882, 30 W. R. 914). Nothing
could be more mischievous than such interference. The limit which
the Court has laid down is a very definite and intelligible one. The
sole question is whether the step about to be taken is within the

competence of the shareholders as a body. If it is, the matter must
be left to their discretion {Macdougall v. Jersey Imperial Hotel Co., 1865,

2 Hem. & M. 534). So with directors' management. If they keep
within their powers the Court will not interfere. It says, in effect, to

a complaining shareholder :
" If you want to alter the management of

the affairs of the company, go to a general meeting, and if they agree

with you they can pass a resolution obliging the directors to alter their

course of proceeding " {Isle of Wight Rly. Co. v. Tahourdin, 1884, 25
Ch. D. 330; In re Professional Benefit Building Society, 1871, L. R.

6 Ch. 862). For instance, the Court will not interfere with the dis-

cretion of directors in making a call {Odessa Tramivays Co. v. Mendel,.

1878, 8 Ch. D. 235), or attributing certain items of expenditure to

capital instead of income {In re Bridgewater Navigation Co., [1891]
1 Ch. 176), or forming a reserve fund if the articles render such

reserve fund optional {Lambert v. Neuchatel Asphalte Co., 1882, 30
W. R. 913; Burland v. Earle, [1902] A. C. 83), or paying losses within

an excepted risk under a fire policy {Tannhorn v. Royal Insurance Co.y

1864, 10 Jur. N. S. 291), or force directors on a company though duly
elected, against the wish of a general meeting {Ilarben v. Phillips, 1883,

23 Ch. D. 40), or compel directors to summon a meeting {Macdougall

VOL. III. 19
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V. Gardiner, 1875, L. E. 10 Ch. 606). A shareholder who objects to the
mode in which the company's business is carried on should retire. He
cannot dissolve or wind up the company against the wish of the other
shareholders (Siueeny v. S7nith, 1868, L. K. 7 Eq. 324).

But the Court will interfere, either by injunction or by exacting an
undertaking, to prevent directors acting in violation of the constitution
of the company before the company can meet, if their so acting will be
likely to do serious harm, such as transferring a shipping company's
business from London to Southampton {Harhen v. Fhillips, 1883, 23
Ch. D. 32) ; and it will also interfere to prevent a majority benefiting

themselves at the expense of the minority by, for instance, compro-
mising an action for a consideration and appropriating the consideration
among themselves (Menier v. Hooper's Telegraj^h Works, 1884, L. E.
9 Ch. 350 ; Allen v. Gold Beefs of West Africa, [1900] 1 Ch. 656). So
where shares had been issued by directors, not for the general benefit of

the company but for the purpose of controlling the votes at a general
meeting, the Court, by injunction, restrained the holding of the meeting
(Funt V. Stjmons & Co., [1903] 2 Ch. 506).

Eemuneration of Directors.—A director is not, from the mere fact of

being a director, entitled to any remuneration for his services. His
position is not that of a servant but of a managing partner {Hutton v.

West Cork Ely. Co., 1883, 23 Ch. D. 672). To recover remuneration he
must show a contract (Dunston v. Lnperial Gas Co., 1820, 3 Barn. & Aid.

125), otherwise the fees are in the nature of a gratuity voted. Under
Table A (revised Oct. 1906) the remuneration of the directors is from
time to time to be determined by the company in general meeting,
but commonly the articles fix a remuneration, and if they do so this

—

though not constituting a contract with the company—is an authority
to the directors to pay themselves the amount of such fees {Melhado v.

Forte Allegre, 1873, L. E. 9 C. P. 503 ; Bicrkmdv. Earle, [1902] A. C. 83)

;

but a person, acting as director, with articles before him fixing the
directors' fees, is evidence of such person having entered into a contract
w^ith the company to serve as a director at the rate of the remuneration
contemplated by the articles {Sivahey v. Fort Darivin Gold Mining Co.,

1889, 1 Meg. 385), and for fees so agreed to be paid he may, if duly
appointed (Woolf v. Earl Nigel Gold Mining Co., 21 T. L. E. 660), sue
the company {Eden v. Eidsdales Ely. Lamp Co., 1889, 23 Q. B. D. 368

;

Nell V. Atlanta Co., 11 T. L. E. 407), and prove in the winding up of

the company like an ordinary creditor {Al Biscuit Co., [1899] W. N.
115 ; Be Neiv British Iron Co., Ex parte Beekivitli, [1898] 1 Ch. 324; In
re Dale & Flant, 1890, 43 Ch. D. 255). A director who vacates office

before the end of the year for which remuneration is payable cannot
claim an apportioned part (Salton v. New Beeston Tyre Co., [1899] 1 Ch.

775 ; Central De Kapp Gold Mines, 69 L. J. Ch. 18 ; MConnell's Claim,

[1901] 1 Ch. 128; l7iman v. Acroyd, [1901] 1 K. K 613); otherwise if

the director's work for the year is substantially complete (Shaivs, Bryant
<fe Co., 1901, W. K 124). Directors who are paid a fixed salary are not
entitled to be paid extra for travelling to board meetings {Young v.

Naval and Military and Civil Service Co-operation Society of South Africa,

[1905] 1 K. B. 302).

Where there is no contract for remuneration a trading company
may do what is ordinarily and reasonably done in such business as it

carries on, with a view either to getting better work from its servants
or attracting customers, but it can only vote its directors or officials a
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gratuity while the company is a going concern {Hutton v. West Cork

Ely. Co., 1883, 23 Ch. D. 654). "Gratitude is the expectation of

future favours." Directors may resolve to forego their remuneration
{MConnelVs Case, [1901] 1 Ch. 728). Where remuneration is to be

paid " at such time as the directors determine," a director has no right

to remuneration until the directors have determined the matter {Caridad

Copper Mining Co. v. Swalloiv, [1902] 2 K. B. 44, C. A.).

If directors improperly pay themselves remuneration they will be

ordered to repay it, e.g. where no remuneration was by articles to be

paid unless the company paid a dividend of £5 per cent., and a dividend

of £5 per cent, had been paid, but never earned (Leeds Estate Co. v.

Shepherd, 1887, 36 Ch. D. 808); "paid" in such a case means properly

paid {Re Oxford Building and Investment Society, 35 W. E. 116 ; and see

Re George Neivman, [1894] 1 Ch. 674 ; In re Wliitehall Court, 1887, 56

L. T. 288 ; In re A. M. Wood's Ship and Woodite Protection Co., 1890,

2 Meg. 164). Directors must not pay income tax out of the company's
funds on their fees (Boschock Proprietary Co. v. Fuke, [1906] 1 Ch. 148).

There is no rule that directors' remuneration is only to be paid

out of profits (In re Lundy Granite Co., 1870, 26 L. T. 673). Directors

may prepay their shares to discharge fees due to them {Masons Case,

1882, 30 W. R. 378; Poole's Case, 1878, 9 Ch. D. 328; but see Sykes'

Case, 1871, L. E. 13 Eq. 255). A director-shareholder cannot prove for

fees voted him by a general meeting in competition with creditors, such

fees being due to him "in his character of a member" {In re Leicester

Club Co., 1885, 30 Ch. D. 628) ; but this principle does not apply to the

case of arrears of salary due to a managing director hy contract {In re

Bale & Plant, 1889, 43 Ch. D. 255).

A director is not disentitled to his remuneration as director because

he also acts as receiver and manager in a debenture-holders' action

(Re Soidh- Western of Venezuela Rly. Co., [1902] 1 Ch. 701).

Personal Liability of Birectors.—1. Civilly. Directors as agents

merely of the company cannot be held personally liable for a breach

of contract by the company, but whenever an agent is liable to third

parties, directors will be liable ; for instance, on a warranty of authority.

When the liability would attach to the principal, and the principal only,

the liability is the liability of the company {Ferguson v. Wilson, 1866,

L. E. 2 Ch. 89). When directors do acts in excess of their powers,

but not in excesss of the company's, the shareholders may ratify such

acts by the resolution of a general meeting {Grant v. United Kingdom
Sioitchhack Rly. Co., 1889, 40 Ch. D. 135), and if they have done so, no
liability will attach to the directors {In re Liverpool Household Stores,

1890, 59 L. J. Ch. 616). Full knowledge of the facts is necessary for

ratification {Phosphate of Lime Co. v. Gh^een, 1876, L. E. 7 C. P. 57 ; La
Banque Jacques Cartier v. La Banque d'Epargne de la Citie de Montreal,

1887, 13 App. Cas. Ill ; and see Bolton Partners v. Lambert, 1889, 41
Ch. D. 295).

In imputing ratification by acquiescence to a company, it is to be

borne in mind, however, that shareholders have a right to assume
(unless they are informed to the contrary) that their directors are

managing the company in accordance with their powers {Riche v. Ash-
bury Rly. Carriage Co., 1873, L. E. 9 Ex. 228). If the shareholders do
not ratify the ultra vires acts of their directors, the directors are person-

ally liable on what is known as an implied warranty of authority. The
principle is this: when an agent makes a contract on behalf of his
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principal he impliedly warrants that he has authority to bind that prin-

cipal, and if it turns out that he has no authority to bind his principal,

and the principal repudiates the obligation, and loss is thereby occasioned,

then an action on the warranty can be maintained {Beattie v. Lord Ehury^

1871, L. R 7 Ch. 777 ; Collen v. Wright, 8 El. & Bl. 657 ; Firha7ik v.

Httrnplireys, 18 Q. B. D. 54; Elkinuton v. Hilrter, [1892] 2 Ch. 452).

Instances are where directors have, without having any authority,

accepted bills ( IVest London Commsrcicd Bank v. Kitson, 1884, 13 Q. B. D.

360), drawn cheques {Cherry v. Colonial Bank of Australasia, 1869, L. R.

3 C. P. 24), borrowed money {Bichardson v. Williamson, 1870, L. R. 6

Q. B. 276), or issued debentures {Weeks v. Fropert, 1873, L. R. 8 C. R
427). But tlie misrepresentation as to the agent having power to bind

his principal must be a misrepresentation of fact and not of law
{Beattie v. Lord Ehury, s^tjrra). The measure of damages for breach

of warranty is what the plaintiff has lost by losing the contract which
the defendant director warranted his authority to make {In re National

Coffee Palace Co., 1883, 24 Ch. D. 367 ; Meek v. Wendt & Co., 1888, 21

Q.'B. D. 126).

Misfeasance.—Breaches of duty or acts of misconduct by directors

are commonly spoken of as misfeasance. Directors, as Jessel, M.R.,

said in In re Forest of Dean Coal Mining Co., 1878, 10 Ch. D. 452,

are bound to use fair and reasonable diligence in the discharge of

their duties and to act honestly, but they are not bound to do more.

They are entitled to assume that their subordinate ofhcers are doing
their duty, and to rely upon the information and advice given them
by such subordinates, in the absence of any ground for suspicion.

Bank directors, for example, are not bound to examine entries in the
company's books {Dovey v. Cory, [1901] A. C. 35; and see per Lord
Hardwicke in Charitable Corporation Co. v. Sutton, 2 Atk. 405, and Be
Neiu Mashonaland Co., [1892] 3 Ch. 577). Nor are directors liable for a
mere error of judgment {Lagnnas Nitrate Co. v. Lagunas Nitrate Syndi-
cate, [1899] 2 Ch. 392, C. A.; Tnrquand v. Marshall, 1868, L. R. 4 Ch.

386 ; Grimwade v. Mutual Society, 1884, 52 L. T. 409 ; London Financial
Association v. Kelk, 1881, 20 Ch. D. 146). Thus where a company was
formed expressly for the purchase of a bill-broking business which was.

known to have a large amount of ill-secured debts, the directors were
held not liable for completing the purchase, although the transaction

turned out absolutely ruinous {Overend, Gurney & Co. v. Gibb, 1872,.

L. R. 5 H. L. 480) ; so directors were held not liable for approving a.

transfer of shares from a solvent to an insolvent shareholder, they
having exercised a hond fide though erroneous judgment {In re Faure
Electric Accumidator Co., 1888, 40 Ch. D. 141); nor for going to allot-

ment on an insufficient subscription where they had exercised a hond

fide discretion in the matter {In re Madrid Bank, 1866, R R. 2 Eq. 216;
In re Liverpool Household Stores, 1890, 59 R J. Ch. 621).

There are several classes of misfeasance. The principal is misapply-
ing the funds of the company. It is a well-settled principle that the
governing body of a trading corporation cannot in general use the funds
of the community for any purpose other than those for which they were
contributed {Bickering v. Stephenson, 1872, R R. 14 Eq. 322). If directors

apply the funds of the company to ult^^a vires purposes, they are liable to

replace them, however honestly they may have acted, e.g. if they have mis-
apprehended the scope of the company's objects {Cullerne v. London and
Suburban Building Society, 1890, 39 W. R. 89 ; In re Liverpool House!told
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Stores, 1899, 59 L. J. Ch. 519. See now, however, the discretion given

to the Court under the Judicial Trustees Act, 1896, s. 3) and the recom-

mendations of the Company Law Amendment Committee, 1906, at p. 10.

A director cannot justify sanctioning an improper payment by asserting

ignorance of the purposes for which the money was meant to be applied

{Land Credit Co. of Ireland v. Lord Fermoy, 1869, L. E. 8 Eq. 12; In re

National Funds Assurance Co., 1878, 10 Ch. D. 128). Thus a director

who signs cheques for the company is bound to inform himself of the

purpose for which the cheques are being given {Joint-Stoch Discount Co.

v. Broivn, 1869, L. E. 8 Eq. 381 ; and see Marzetti's Case, 1880, 28 W. E.

541). Other instances of misapplication are spending money in rigging

the market {Marzetti's Case, supra), in buying the company's shares

{Evans v. Coventry, 1856, 8 De O., M. & G. 845 ; Trevor v. Whitiuorth,

1887, 12 App. Cas. 409), in l)ribing bankers to open an account {In re

Imperial Land Co. of Marseilles, 1870, L. E. 10 Eq. 298), in paying

dividends out of capital. This last is one of the commonest modes of

misapplying a company's funds. If directors declare a dividend or bonus,

relying on a balance-sheet hond fide made out with proper assistance,

and showing as accurately as circumstances will permit the financial

position of the company up to that date, the Court will not, without

strong reasons, declare the dividend improper {Ranees Case, 1870, L. E.

6 Ch. 104) ; but directors cannot delegate their responsibilities to agents.

They may employ accountants, and actuaries, and managers, and they are

entitled to trust their reports {Dovey v. Cory, [1901] A. C. 35; Lagunas
Nitraie Co. v. Lugunas Syndiccde, [1899] 2 Ch. 392 ; Re Denham & Co.,

25 Ch. D. 752); but they must still exercise their judgment as business

men upon the balance-sheets and estimates submitted to them {Leeds

Estate Building Co. v. Shepherd, 1887, 36 Ch. D. 787 ; Re New Mashona-
land Co., [1892] 3 Ch. 577). The principal cases on payment of dividends

out of capital, besides the above, are

—

Re London and General Bank
(No. 1), [1895] 2 Ch. 673; Flitcroffs Case, 1882, 21 Ch. D. 519; In re

Charles Denham, 1883, 25 Ch. D. 752 ; In re Oxford Building Society v.

Investment Society, 1886, 25 Ch. D, 502 ; Municipal Freehold Land Co. v.

Pollington, 1890,63 L. T. 238 ; In re National Funds Assurance Co., 1878,

10 Ch. D. 126 ; In re Sharpe, Masonic and General Life Assurance Co. v.

Sharpe, [1892] 1 Ch. 154; Liicas v. Fitzgerald, 20 T. L. E. 16. As to

what are profits for purposes of dividends, see Dividends, infra, p. 309.

Where dividends have been improperly paid out of capital, the directors

at the time when such dividends were respectively paid are jointly and
severally liable for the amount so paid away in each year of their

directorship, and will be ordered to repay the amount with interest at

4 per cent. {Leeds Estate Co. v. Shepherd, 1887, 36 Ch. D. 787) ; but share-

holders who have participated in the dividend, knowing it to have been
paid out of capital, cannot compel the directors to replace it {Towers v.

African Tug Co., [1904] 1 Ch. 568, C. A.).

Another too common kind of misconduct by directors is the taking

of secret profits. The rule that an agent cannot make any profit out of

his agency without the consent of his principal applies with peculiar

stringency between directors of joint-stock companies and their share-

holders {Hays Case, 1875, L. E. 10 Ch. 593 ; Boston Deep Sea Fishing Co.

V. Ansell, 1888, 39 Ch. D. 339). A director must not put himself in a

position in which his duty and his interest conflict or may conflict

{Parker v. MKcnna, 1874, L. E. 10 Ch. 96). A director must not, for

example, accept a retaining fee in the shape of shares, commission, or
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anything else of value from a vendor or promoter of the company or any
other person with an adverse interest {Benson v. Heathorn, 1842, 1 Y. &
C. C. 326). A director, secretary, or other agent of a company accepting

such a secret present from the company's vendor or promoter receives it

to the use of the company, and is liable to account, at the option of the

company, either (by way of damages) for the value of the shares at the

time they were presented to him, or for the shares themselves and their

proceeds if they have increased in value {Pearsons Case, 1877, 5 Ch. D.

336 ; MKa.ys Case, 1875, 2 Ch. D. 1 ; Carling's Case, 1875, 1 Ch. D. 115
;

Nant-y-qlo Iron Works v. Grove, 1878, 12 Ch. D. 738 ; In re Newman &
Co., [1895] 1 Ch. 685). But they will not be held liable for the highest

market value the shares have reached {Sliaw v. Holland, [1900] 2 Ch.

305, C. A.). Difficulty in ascertaining the amount of the profit will

not deter the Court {Costa Bica Bly. Co. v. Foricood, [1900] 1 Ch. 756).

Directors may accept a present of shares if the transaction is a perfectly

open and honest one {In re British Searrdess Bafer Box (7o., 1881, 17 Ch. D.

467). In this case the company was a private one, consisting of eight

members only, who knew all about the transaction. The profit was not

a secret profit. If there is any intention to invite the public to come in

the case is different {Be Postage Stamp Co., [1892] 3 Ch. 566). If articles

sanction a director making a profit out of a contract with his company,
provided he declares his " interest " in such contract, it is not enough
for him to state that he has an interest ; he must state the nature and
extent of it {Imperial Mercaidile Credit Association v. Coleman, 1874,

L. K. 6 H. L. 198; TwmUdl v. West Biding Athletic Choh, 70 L. T. 92;
Costa Bica Big. v. Foriuood, [1901] 1 Ch. 746). If the right to con-

tract with the company is subject to the directors, " having regard to

the interests of the company," the onus is on the directors to show that

they had svich regard {Be Alexanders Timber Co., 70 L. J. Ch. 767). The
cases in which directors in disregard of this elementary principle of

agency have accepted their qualification from promoters or vendors are

unfortunately numerous. Bearsons Case, 1884, 5 Ch. D. 336 ; Hays Case,

1875, L. R 10 Ch. 593; De Buvigne's Case, 1877, 5 Ch. D. 306; Archer's

Case, [1892] 1 Ch. 332 ; In re Carriage Co-operative Snpply Association,

1884, 27 Ch. D. 322; Laughland v. Millar, Laughland & Co., 6 F. 413,
Ct. of Sess., are some of the more instructive.

Secret Commission.—Directors must equally account for a secret com-
mission received by them {Boston Deep Sea Fishing Co. v. Ansell, 1888,
39 Ch. D. 339 ; Barroivs Case, 1880, 28 W. E. 341 ; ^Metropolitan Bank v.

Heiron, 1880, 5 Ex. D. 319 ; lister v. Stuhbs, 1890, 45 Ch. D. 1).

Sale to Company.—If a director sells his own property or property in

which he is interested, e.g. a coal mine or a ship, to the company without
disclosing his ownership or interest, the company is entitled on dis-

covering the truth to rescind or ratify the contract of purchase at its

option {In re Cape Breton Co., 1885, 29 Ch. D. 795, affirmed suh nom.
Bentinck Y. Fenn, 1887, 12 App. Cas. 652); North- West Transportation
Co. V. Beatty, 1887, 12 App. Cas. 589); but if the director was not a
trustee for the company at the date when he acquired the property
which he sells to the company, the company cannot require him to
account to it for the profit he has made on the re-sale {Zadyivell Mining
Co. V. Brookes, [1877] 35 Ch. D. 400; Ne^u Sombrero Bhosphatc Co. v.

Erlanger, 3 A. C. 1218 ; Burland v. Earle, [1902] A. C. 83). To establish
a case of misfeasance in such a case it must be shown that the company
has suffered, e.g. that the price at which the director sold his own pro-
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perty to the company without disclosure was in excess of the real value
of the property (Bentinch v. Fenn, supra).

Negligence or Nonfeasance.—Directors may also be liable for negli-

gence or nonfeasance. The negligence for which a director will be held
liable must be such as would make him liable in an action. Mere
imprudence is not negligence, nor is want of judgment {Marzetti's Case,

1879, 28 W. R. 543; Tiirqnand v. Marshall (1869), L. R. 4 Ch. 376).

The imprudence or error of judgment to render a director liable must
amount to crassa negligentia {Overend, Gurney & Co. v. Gibb, 1873, L. R.

5 H. L. 480 ; In re Liverpool Household Stores, 1890, 59 L. J. Ch. 618).

Nonfeasance is not misfeasance, unless it amounts to a breach of duty
(In re Wedgewood Coal and Iron Co., 1882, 31 W. R. 182). Directors

not suing for a debt, for instance, is not misfeasance {In re Forest of
Dean Coal Mining Co., 1878, 10 Ch. D. 450), or allowing in their dis-

cretion calls to remain unpaid {In re Liverpool Household Stores, supra),.

or acting without their qualification {In re Coveidry & Dickson's Case,

1880, 14 Ch. D. 660); but a director signing cheques without inquiry

as to their purpose is misfeasance {Joint Stock Discount Co. v. Brown,
1869, L. R. 8 Eq. 381).

Frattd of Co-directors.—A director is not responsible for the fraud of

his co-directors, for a director cannot be held liable for being defrauded

:

so to hold would make his position intolerable {Land Credit Co. of
Ireland v. Lord Fermoy, 1870, L. R. 5 Ch. 772 ; In re Charles Denham
6 Co., 1884, 25 Ch. D. 752). A director is not liable, for instance, if a
cheque drawn with his sanction for a proper purpose, e.g. paying for

stamps on share warrants, is misappropriated by a co-director {Perry s

Case, 1876, 34 L. T. 717), but if a fraudulent act is being done by his

co-directors it is not enough for a director to protest {Joint Stock

Discount Co. v. Brown, L. R. 8 Eq. 381 ; Grimwade v. Mutual Society,

1885, 52 L. T. 417 ; Bamskill v. Ediuards, 1886, 31 Ch. D. 100). What
will constitute notice to a director of a fraudulent or ultra vires act on
the part of his co-directors was discussed in Ashurst v. Mason, 1875,
L. R. 20 Eq. 225 ; In re Beesc Biver Silver Mining Co., 1867, W. N. 139.

Notice may be implied where a director, though he has not been present
at the meeting at which the wrong thing was done, heard minutes
recording the transaction read and confirmed ; and see In re Hampshire
Land Co., [1896] 2 Ch. 743. It is not to be presumed that a director

will disclose his fraud to his co-directors {Kennedy v. Green, 1835, 3 Myl.
& K. 699). Where a new director, on joining the board, finds that

irregularities or improprieties have been committed, he ought not to

rush at once into Chancery {In re Irrigation Co. of France, 1871, L. R.

6 Ch. 191 ; and see Turquand v. Marshall, 1868, L. R. 4 Ch. 386).

Bemedy of Company for Misfeasance.—When a company is a going
concern the remedy of the company against a delinquent director is by
action {Joint Stock Bank, v. Brown, L. R. 8 Eq. 381 ; Nant-y-glo and
Blaina Iromvorks Co. v. Grave, 1878, 12 Ch. D. 738); but where a
company is in winding-up the legislature has, under the Companies*
Winding-up Act, 1890, s. 10 (replacing s. 165 of the C. A., 1862), pro-

vided a summary remedy by originating summons against directors,

promoters, or officers of the company for alleged wrong-doing. The
Court may, under this section, on the application of the official receiver,

or of the liquidator of the company, or of any creditor or contribu-
tory of the company, examine into the conduct of a director, manager,
promoter, liquidator, or other officer of the company, and compel such
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officer to repay any moneys or restore any property wliich he has mis-

appHed or retained witli interest. This remedy has been extensively

used. The summons must define with precision the particidar misfeas-

ance or nonfeasance complained of {Re New Mashonalaiid Exjdoration Co.,

41 W. R 75 ; and see lie Wrcujfj, Ltd, [1897] 1 Ch. 796). A liquidator

instituting misfeasance proceedings is personally liable for costs if the

proceedings fail {Re Powell & So7is, [1896] 1 Ch. 681 ; and see Re Raynes

Fark Golf Cluh, Ex farte The Official Receiver, [1899] 1 Q. B. 961).

Statute of Limitations.—Directors may set up the Statute of Limita-

tions, 51 & 52 Vict, c 59, s. 8, where the misfeasance is not due to

" fraud or fraudulent breach of trust" {In re Lands Allotment Co., [1894]

1 Ch. 616).

The limit of two years fixed by sec. 3 of the Civil Procedure Act,

1888, does not apply to proceedings under the Directors' Liability Act,

1890 {Thomson v. Lord Clanmorris, [1900] 1 Ch. 718). As to the public

examination of directors, see Winding-up, p. 329).

Criminal Liability.—Under the Larceny Act, 1861, s. 84, a director

making or circulating any written statement or account which he shall

know to be false in any material particular, with intent to deceive or

defraud any shareholder of the company, or to induce any person to

become a shareholder, is made liable to penal servitude for seven years

or imprisonment for two years, with or without hard labour. A pro-

spectus is a " written statement " within this section {Qiteen v. Gurney
Finlayson's, E. 254.)

The Companies Act, 1900, also contains a section (s. 28) supple-

menting the Larceny Act and making guilty of a nnsdemeanor any
person "who in any return, report, certificate, balance-sheet, or other

document wilfully makes a statement false in any material particular,

knowing it to be false." The Court may, under sec. 167 of the Com-
panies Act, in a winding up by the Court, and under sec. 168 in a

voluntary winding-up, direct the liquidator to prosecute directors. The
Court has refused to do so where the funds were very small and the

creditors opposed {In Re Ewpion Fuel and Gas Co., 1875, W. N. 10 ; In
re Northern Counties Bank, 1883, 31 W. E. 546), but the creditors'

opposition must be hond fide, not prompted, that is, merely by a desire

to screen the delinquent {In re Charles Denham & Co., 1884, 32 W. E.

970; and see R. v. Stuart, [1894] 1 Q. B. 310).

In deciding whether a prosecution should be ordered or not, the test

for the judge is, would a good citizen, supposing the shareholders to be
a single person, think it his duty to prosecute at his own expense {Re
Loiulon and Globe Financial Cor^p., [1903] 1 Ch. 728).

Meetings.

The policy of the legislature throughout the Companies Acts is that
the shareholders should manage their own affairs, and the machinery for

obtaining this " domestic forum," as it has been termed, is a general
meeting of shareholders. An appeal to a general meeting is the proper
and only remedy of shareholders who complain of mismanagement {Isle

of Wight Rly. Co. v. Tahourdin, 1884, 25 Ch. D. 333). Such a general
meeting is by sec. 47 of the Companies Act, 1862, to be held once at

least in every year between 1st January and 31st December, and the
first—or as it is commonly called the statutory general meeting—must
now be held not less than one month nor more than three months from
the date at which the company is entitled to commence business (C. A.,
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1900, s. 12). The model set of articles known as Table A provides (art. 46
of the new Table, revised Oct. 1906, p. 366) for one general meeting of

shareholders in February in each year, unless otherwise prescribed by
the company in general meeting. This is the ordinary general meeting,

but in addition to this the directors may, whenever they think fit, con-

vene an extraordinary general meeting, and they are bound to do so upon
a requisition made in writing by one-fifth of the members of the company
(C. A., 1900, s. 13). If the directors on being duly requisitioned fail

for twenty-one days to convene a meeting, the requisitioners may convene
it themselves {Macdougall v. Gardiner, 1874, L. E. 10 Oh. 606).

Notice of Meeting.—A secretary cannot call a meeting on his own
authority (^e Wyoming State Sjpulicate, [1901] 2 Ch. 431); but directors

may ratify an unauthorised notice by the secretary {Hooper v. Kerr-Stuart

<& Co., 83 L. T. 229). The notice of meeting, unless otherwise prescribed

by the company's articles (see Table A (revised Oct. 1906) art. 49), is a

seven days' notice in writing (C. A., 1862, s. 52). The notice may be sent

by prepaid letter to the shareholder's registered address (In re London
and Mediterranean Bank, 1868, 37 L. J. Ch. 537). Only shareholders

who can be reached by ordinary English post need be notified, not
shareliolders in America, for instance {In re Union Hill Silver Co., 1875,
22 L. T. 400). The notice need not be in the precise terms of the
Companies Act, 1862, s. 52, or of the company's regulations. It is

enough if the regulations are substantially complied with {In re British

Sugar Refining Co., 1857, 3 Kay & J. 408), the true canon of construc-

tion in a commercial notice being, "What is the fair business-like

meaning which business men in the position of shareholders would put
on the document when they received it ? " {per Bowen, L.J., Alexander
V. Simpson, 1889, 43 Ch. D. 147). But it is not enough in calling an
extraordinary general meeting to say " special business." The general

nature of the business must be specified {Re Hampshire Co., [1896] 2 Ch.

743; Yomig v. South African and Australian Exploration Syndicate,

[1896] 2 Ch. 268 ; Kaye v. Croydon Tramways Co., [1898] 1 Ch. 358,

C. A.) ; and this is the more necessary if the meeting is to confer some
benefit on the directors {Tiessen v. Henderson, [1899] 1 Ch. 861 ; Stroud
V. Royal Aquarium Society, 89 L. T. 243 ; Allen v. Gold Reefs of West

Africa, [1900] 1 Ch. ^m ]'Boschock Proprietary Co. v. Ftike, [1906] 1 Ch.

148) ; but the form of resolution need not be identical with that given

in the notice {Torhock v. Lord Westhury, [1902] 2 Ch. 871; Wills v.

Murray, 1850, 4 Ex. Eep. 869). It is not enough by way of notice of a

confirmatory meeting to send a newspaper containing a marked report

of the first meeting {Alexander v. Simpson, 1889, 43 Ch. D. 143). A
notice of a meeting to confirm a special resolution is good if sanctioned

by the articles, though it is made contingent on the passing of the resolu-

tion at the first meeting {Re North of En{iland Steamship Co., [1905]
2 Ch. 15, C. A., distinguishing Alexander v. Simpson, 43 Ch. D. 147). As
to appointment of a liquidator after resolution to wind up, see Re French
Tuheless Tyre Co., [1900] 1 Ch. 408. For Form of Notice of General
Meeting, see p. 395. Apart from forms, a notice of meeting may be
bad by reason of its emanating from a board of directors irregularly

constituted. If this is the case—if the board summoning the meeting
is composed of persons some of whom are not legally directors—it makes
the general meeting irregular, and vitiates all the resolutions passed at

it {Harhen w Phillips, 1883, 23 Ch. D. 14). But a mere irregularity in

summoning the board of directors which convenes the meeting—a director,
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for instance, receiving only a few minutes' notice of the board meeting
—will not invalidate the proceedings at the general meeting {Brown v.

Lc Trinidacl 1887, 37 Ch. D. 1 ; BoHchoeh Froiwidary Co. v. FuU, [1906]
1 Ch. 148) ; nor will the Court interfere by injunction, for such short

notice is a mere irregularity which the persons who have committed it

can at once set right by calling a fresh meeting with all due formality,

and it is a fixed and salutary rule of the Court, as Lindley, L.J., said in

Browne v. Lc Trinidad, supra, not to interfere for the purpose of forcing

companies to conduct their business according to strict rules. When
directors have once sent out notices convening a general meeting they

cannot postpone tlie meeting {Smith v. Paringa Mines, [1906] 2 Ch. 193).

Chairman of Meeting.—By Table A (revised Oct. 1906), art. 53 (p.

367), the chairman of the board of directors is to preside at a general

meeting; failing him, or if he is late, the members are to choose one
of their own number to be chairman (art. 54, C. A., s. 52). The chair-

man of a general meeting has p^imd facie authority to regulate all the

details of proceedings (not provided for by the articles), and to decide

all incidental questions which arise at such meeting and which
require prompt ruling. If his decision is quarrelled with, a majority of

those present must decide {In re Indian Zoedone Co., 1884, 26 Ch. D. 70

;

Wandsworth Gas Light Co. v. Wright, 1870, 22 L. T. 404). A chairman
may, with the consent of the meeting, adjourn it (Table A, revised

Oct. 1906); {ScdisUtry Gold Mining Co. v. Hathorn, [1897] A. C. 268),

but he cannot dissolve a meeting before it has finished the business for

which it was convened {National Divellings Society v. Sykes, [1894] 3 Ch.

159). He may, however, by a vote of a majority, closure a discussion

after a reasonable debate ( Wall v. London and Northern Assets Corp.,

[1898] 2 Ch. 469, C. A.). When a meeting is adjourned only the business

left unfinished can be transacted at the resumed meeting. To constitute

a valid meeting there must be a proper quorum {In re Cambrian Coal Co.,

1875, 23 W. R. 405 ; Heniaus v. Hotchkiss Ordnance Co., [1889], 1 Ch. 115).

A quorum for a general meeting may be fixed by reference to the hold-

ing of capital, say a minimum of 10 persons holding not less than one-

tenth of the capital of the company, or by number as in Table A (revised

Oct. 1906), art. 51, making three members personally present a quorum,
or on the principle of a sliding scale thus : If the members of the

company are under 10, 5 ; one for every 5 additional members over

10 up to 50, and one for every 10 additional members after 50. One
shareholder cannot make a meeting {Sharp v. Daws, 1886, 2 Q. B. I). 26

;

In re Sanitary Carbon Co., 1877, W. N". 223).

Resolutions.—Resolutions by a general meeting are of three kinds

—

(1) ordinary, (2) special, (3) extraordinary. Where a company's regula-

tions provide that certain acts shall be done by the company in general

meeting, such as borrowing money, declaring a dividend, or appointing

directors, an ordinary resolution passed by a majority of members present

is sufficient {North-West Transportation Co. v. Beatty, 1887, 12 App. Cas.

589) ; but there are other acts vital to the interests of the company,
or affecting its constitution, which require a fuller representation of the

constituency of the company and a more mature deliberation, and for

these a special resolution or an extraordinary resolution is required.

Where, for instance, a company is proposing to alter its memorandum
of association (under the Companies Memorandum of Association Act,

1890), or to alter its articles (C. A., s. 50), or sell its undertaking and
assets under sec. 161 of the Companies Act, or reduce its capital (C. A.,
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1867, s, 9), or convert shares into stock (C. A., 1862, s. 29), or wind up
under Companies Act, s. 129 (2), a special resolution is required.

Special Resolution.—A special resolution is a resolution passed by not
less than three-fourths of the members present, in person or by proxy
(where proxies are allowed), at a general meeting of which notice

specifying the intention to propose such resolution has been duly given

and confirmed by a simple majority at a meeting held not less than
fourteen days after the date of the first meeting (C. A., s. 51

;

In re Railway Sleepers Supply Co., 1885, 29 Ch. D. 204; In re Millers

Dale Lime Co., 1886, 31 Ch. D. 211). A company cannot vary the

statutory provision of a three-fourths majority by requiring a four-fifths

majority {Ayre v. Skelseys Adamant Cement Co., 20 T. L. E. 587 ; but see

Hotvlings Trustees v. Smith, 7 F. 390, Ct. of Sess.).

A copy of any special resolution must be registered with the

Eegistrar of Joint-Stock Companies (C. A., 1862, s. 53).

Extraordinary Resolution.—A resolution is extraordinary which is

passed in such manner as would, if it had been confirmed by a subse-

quent meeting, have constituted a special resolution (C.A., 1862, s. 129).

It therefore requires only one meeting.

Passing of.—A declaration by the chairman of a meeting that a

resolution has been carried, or carried unanimously, or by a particular

majority, or lost, and an entry to that effect in the books of the company,
is conclusive evidence of the fact (C. A., 1862, s. 51 ; Arnot v. United

African Lands, [1901] 1 Ch. 518, C. A.); unless it is manifest on the

face of it that the statutory majority has not been obtained {Re Caratcd

{New) Mines, Ltd., [1902] 2 Ch. 498); Table A (revised Oct. 1906),

art. 56, p. 367).

Voting.—Voting depends on the articles, but, in default of any pro-

visions therein, every member is, by the Companies Act, s. 52, to have
one vote. Under Table A (revised Oct. 1906), on a show of hands,

every member present in person is to have one vote ; on a poll every

member is to have one vote for each share of which he is a holder.

Sometimes a scale is adopted. Preference shareholders are often given

no vote, and a vendor's vote on his shares may be restricted. Prima
facie a majority of the shareholders duly convened upon any question

with which the company is legally competent to deal is binding on the

minority, and consequently on the company {North- West Transportation

Co. V. Beatty, 1887, 12 App. Cas. 589). A majority at a meeting (where
no poll is demanded) is ascertained by counting hands, according to the

common-law rule {In re Horhury Bridge Co., 1879, 11 Ch. I). 109).

Proxies cannot be counted on a show of hands {Ernest v. Loma Gold

Mines, Ltd., [1897] 1 Ch. 1). As to proxies, see Table A (revised Oct. 1906),

arts. 64-67, pp. 368-9 ; and Bomlay-Burma Trading Corporation v. Shroff,

[1905] A. C. 213). The register is the only evidence by which the right

of members to vote at a general meeting can be ascertained : the question

of beneficial ownership cannot be entered into {Pender v. Lushington,

1877, 6 Ch. D. 70). A shareholder may transfer some of his shares to

nominees to increase his voting power {ibid.), for a shareholder's vote is

a right of property which he may use as he pleases : even to promote,
for instance, his private interest against the interests of the company
{North- West Transp)ortation Co. v. Beatty, 1887, 12 App. Cas. 589; Bur-
land V. Earle, [1902] A. C. 83). As to voting where calls are unpaid,

see Randt Gold Mining Co. v. Waimvright, [1901] 1 Ch. 184.

Poll.—A right to a poll is by common law incident to any election
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at a public meeting by a show of hands {Cavqihell v. Mcmnd, 1836, 5 Ad.
& E. 865). It is an appeal to the whole constituency of the company, as

distinguished from the members present at the meeting (li. v. Wimbledon
Local Board, 1882, 8 Q. B. D. 459), and is made demandable under the

Companies Act, s. 51, Table A (revised Oct. 1906), art. 56, in the case of a

special or extraordinary resolution by five members ; in any other case by
two members. As to objections to votes on a poll, see Wall v. London
and Northern Assets Corporation {No. 2), [1899] 1 Ch. 550; In re I^oenix

Electric Co., 1883, 31 W. 11. 398. It must be taken in accordance with
the articles {M'Millan v. Le Roi Mining Co., [1906] 1 Ch. 331).

Minutes of Meetings.—It is the duty of directors to keep accurate

minutes of what takes place at its general meetings (C. A., 1862,

s. 67 ; Law's Case, In re British Provident Assurance Society, 1862,

1 De C, J. & S. 509), and these minutes, if purporting to be signed by
the chairman, are evidence in all legal proceedings (C. A., 1862, s. 67

;

Southampton Dock Co. v. Richards, 1839-40, 1 Man. & G. 448).

Actions and Proceedings by and against Companies.

Where there is a corporate body capable of bringing an action for

itself to recover property, either from its directors or officers, or froni

any other person, or otherwise enforce its rights, the corporate body is

the proper plaintiff' {Gray v. Lewis, 1872, L. K. 8 Ch. 1050). The only

exception is where the corporate body has got into the hands of directors

and of the majority, and such directors or majority are using their power
for the purpose of doing something fraudulent against the minority, who
are overborne by them {ibid., and see Alexander v. Automatic Telephone

Co., [1900] 2 Ch. 56, C. A.; Macdougall v. Gardiner, 1875, 1 Ch. D. 13;
Menier v. Hoopers Telegraph Works, 1874, L. R. 9 Ch. 350 ; Pender v.

Lushiiu^ton, 1877, 6 Ch. 1). 70). Authority to use the name of the

company for the purposes of an action can only be given by the board of

directors on a resolution of the shareholders in general meeting assembled
{La Compagnie de Mayville v. Whitley, [1896] 1 Ch. 788, C. A.). As to

discovery by a company {Anderson v. Bank of British Columhia, 1875,

2 Ch. D. 657; Southivarh Water Co. v. Quick, 1878, 3 Q. B. 315). If a

liquidator continues an action brought by the company before winding
up and fails, the defendant is entitled to be paid all his costs in full out

of the assets (i^e London Drapery Stores, [1898] 2 Ch. 684). Service of a

summons on a limited company for an offence punishable summarily
must be made at the company's registered office (C. A., 1862, s. 62;
Pearks v. Richardson, [1902] 1 K. B. 91). Where a limited company
is plaintiff in any action or other proceeding, and there is reason to

think the company's assets will not pay the costs of the defendant if

successful, the Court may order the company to give security (C. A.,

1862, s. 69 ; Washoe Mining Co. v. Ferguson, L. It. 2 Eq. 371 ; Northampton
Coal Co. V. Midland Wagon Co., 7 Ch. D. 503 ; Western Canada Oil Co.

V. Walker, L. R. 10 Ch. 628; Star Fire and Burglary Lnsurance Co. v.

Davidson, 4 E. 997, C. A.). As to Foreign Companies, see pp. 353-4.

Companies Limited by Guarantee.

The other class of limited companies sanctioned by the Companies
Acts (besides the companies limited by shares) is that of companies
limited by guarantee. These may or may not have a capital divided
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into shares, but they seldom, in fact, have a capital so divided. There
are two special features belonging to a guarantee company. One is

the guarantee contained in the memorandum, by which each member
agrees in the event of winding-up to contribute a certain amount to

the assets. For this guarantee no minimum amount is fixed by the Act.

It may be anything from Is. to £1000; but if the company wishes to

get credit, the guarantee must be a substantial one. The other special

feature of a company limited by guarantee is that the shares of the
members, or the proportions of their interests, have attached to them no
nominal value in money. This gives to this form of company a superior

elasticity, which, we have it on the authority of the draughtsman of the
Act—Lord Thring—was what was intended. A company limited by
guarantee can therefore hold property without putting any particular

value on it, or the shares of the members in it. It simply belongs to the
merfibers in certain fractional amounts. This renders the guarantee form
of company convenient for clubs and associations not requiring a capital

or the interests of the members to be expressed in cash terms (see Clubs,

p. 102). It is also convenient for syndicates which buy to re-sell, for

insurance companies on the mutual principle, and in some ways also for

the ordinary trading company. A company limited by guarantee is not
embarrassed, for instance, as a company limited by shares is, by the
restrictions in the Companies Act as to issuing shares at a discount,

reducing its capital, or cancelling shares. A company limited by
guarantee is also exempt from the ad valorem duty chargeable on the
capital of a company limited by shares. To get these advantages
together with those of a company limited by shares, the expedient was
at one time tried of registering a company as one limited by guarantee,

and then passing and registering a special resolution, altering the articles

so as to make them correspond. See Malleson v. General Mineral Patent
Syndicate, [1894] 3 Ch. 538. This device has now, however, been defeated

by sec. 27 of the Companies Act, 1900. A company limited by guarantee
is not to be capable of having a capital divided into shares unless its

memorandum of association so provides, and if the memorandum does
so provide, the company is to be treated as a company with a capital

divided into shares.

A member of a company limited by guarantee cannot on winding
up be placed on the list of contributories for an amount beyond that
fixed by the company's memorandum of association as the limit of

his guarantee {Re Bangor and North Wales Mutual Marine Protection

Association, Baird's Case, [1899] 2 Ch. 592).

Pkivate Companies.

There is a class of trading companies, now very numerous, known as.

" private companies." The distinction between a private company and
a public company is not to be found in the Companies Act, 1862, but
it is recognised by the Companies Act, 1900, which in several sections,

(s. 2 (2), s. 6 (7)) excepts from the operation of the Act companies
which do not issue an invitation to the public to subscribe their shares.

This—the not appealing to the public—is the chief characteristic of the
private company, but it is not the only one. The shares in the case-

of a private company are in a few hands. It is, in fact, an ordinary
partnership clothed with a corporate form. Many advantages flow from
incorporation. The chief of these advantages is, of course, that of trading
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with limited liability—a protection specially valuable to members of a

firm in consequence of the serious risks wliich a partner, by the law of

England, runs from the negligence or fraud of his copartner. There is

the further advantage, that in the case of a company the powers of the

directors can be defined by articles of which all persons dealing with

the company have notice. In the case of a partnership a restriction

on the powers of a partner is of no efficacy against outsiders dealing

with the firm. Again, the interest in a business carried on by a

company can be distributed in the shape of shares among members of

the trader's family. A company can borrow very advantageously on
debentures, which an individual or a firm cannot. Lastly, the con-

tinuity of a company is not disturbed either by the bankruptcy,

lunacy, or death of individual shareholders, as a partnership is. The
convenience of this is especially found where the principal partner

in a firm dies. Such a partner must either direct his capital to

be withdrawn—at great inconvenience to the firm—or authorise his

executors to carry on the business, at great risk to his estate and to the

executors personally. With a private company he can bequeath his

shares to trustees, who can let the management continue without risk

to themselves, and without serious risk—under limited liability—to the

estate. No change in the name of the firm is involved ; only the word
" Limited " need be added thus—" Crosse & Blackwell, Ltd.," " Gamage,
Ltd.," " Huntley & Palmer, Ltd." These advantages have led in recent

years to a great multiplication of private companies, and they now con-

stitute probably half of the companies registered in the course of a year.

In the main features of its constitution a private company differs

little from a public one, but in one or two particulars special provisions

are requisite. It is generally desired, for instance, (1) to keep all the

shares among the members, and not to let them get into the hands of the

public ; and (2) to give the principal shareholders, the original partners,

a paramount control over the management. For this purpose it is usual

to provide specially by the articles that no share shall be transferred

to a stranger so long as any member is willing to purchase it at a

fair value {Fercival v. Wright, [1902] 2 Ch. 421 ; Att.-Gen. v. Jameson,

[1904] 2 Ir. E. 644); that a member desirous of transferring his shares

shall give notice to the company; that the company shall offer the

shares to the other shareholders; that if within a certain period the

company finds a purchaser, the shares shall be transferred to him;
a,nd that in case of dispute the value shall be settled by arbitration,

or shall be such a sum as the auditor certifies to be in his opinion the

fair value (see p. 362?i.). A right of vetoing transfers for a limited

period is often reserved to directors, unless the transfer is approved

of by the holders of, say three-fourths of the shares. So in regard to

the management; it is common to provide that the owner or owners
of the business shall be entitled to hold office as directors for a term
of years, or for life, provided he or they continue to hold a certain

number of shares; or an owner may be empowered to authorise his

executors or trustees whilst holding a certain number of shares to

appoint directors. Directors holding office on these special terms are

described as "governing," or "permanent," or "life" directors (see p.

36971.). This union of interest and management in the same persons

gives a private company a marked advantage over a public company,
whose directors are mere agents holding only a small proportion of the

company's shares.
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Companies not Formed for Gain.

Besides trading companies formed for the acquisition of gain, the
Companies Acts provide for the incorporation of associations not formed
for the acquisition of gain, but to promote commerce, art, science, rehgion,

charity, or any other useful object (C. A., 1867, s. 23). An association

of this kind may, on proving to the Board of Trade that it is the
intention of the association to apply its profits or income in promoting
its objects, and not to permit payment of any dividend to the members,^
obtain from the Board of Trade a licence to register with limited liability,

but without the addition of the word limited to its name. This licence

may be granted subject to conditions. The name club, society, chamber,
or association can be used instead of company. An association of this

kind cannot hold more than two acres of land without the sanction of

the'Board of Trade (C. A., s. 21). The powers given by these sections

have been largely used ; for instance, for athletic and football clubs, for

societies training the deaf, for working ladies' guilds, for musical societies,

for law societies, for club-houses, for chambers of commerce, for charity.

The most convenient way of constituting such a society is as a company
limited by guarantee. (See Clubs.) The Board of Trade require the
memorandum and articles to be settled by their counsel at the expense
of the promoters, and a fee of five guineas for that purpose must
accompany the application. If such a company wishes to alter its

memorandum of association, it must first apply to the Board of Trade
{Re St. Hildas Inco7yorated College, Cheltenham, [1901] 1 Ch. 556).

Shares.

Shares.—"Share," as James, L.J., said in Morice v. Aylmer, 1884,
L. E. 10 Ch. 155, "is a term indicating simply a right to participate

in the profits of a particular joint-stock undertaking." And see per
Farwell, J., in Borland's Trustee v. Steel, [1901] 1 Ch. 279. This is all

that a shareholder can claim. He has no right to sell any part of the
property which belongs to the company as an undertaking. The business
of the company is an entirety {Bank of Hindustan, 1870, L. R. 6 C. P.

74; Zuccani v. Nacupai Gold Mining Co., 1888, 60 L. T. 23). A share
is a chose in action (Colonial Bank v. Whinney, 1880, 11 App. Cas.

426) and personal estate (C. A., s. 22). Hence the shareholder's interest

depends on the law of the company's domicile {Colonial Bank v. Cady &
Williams, 1890, 15 App. Cas. 276).

Contract to take Shares.—A man can only become a member of a
company by contract {Hamleys Case, 1877, 5 Ch. D. 706). To consti-

tute a binding contract to take shares in a company there must be an
application by the intending shareholder, an acceptance by the company,
and a notice of that acceptance communicated to the applicant {In re

Scottish Petroleum Co., 1882, 23 Ch. D. 430). The application need not
be in writing, though it usually is {Ex parte Bloxam, 1860, 33 Beav.
529). As to an application through an agent, see Ex parte Eraser, 1871,
24 L. T. 746 ; Puglis Case, 1872, L. R. 13 Eq. 566 ; and Coventry's Case,

[1891] 1 Ch. 202. An application made under a mistake as to the
company's identity induced by the directors creates no contract {Inter-

national Society of Auctioneers and Valuers, Badlis's Case, [1898] 1 Ch.

^ This does not prevent the association paying interest to a member on money
borrowed from him.
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150). Acceptance of an application is ordinarily evidenced by allotment,

but it may be evidenced in other ways (Bed's Case, 1865, 2 De G., J. & S.

656 ; In re Great Northern Salt Works, 1890, 44 Ch. 1). 483).

The allotment of shares by directors (as to going to allotment, see

p. 273), is a fiduciary power, and it must be exercised by them with a

single eye to the interests of the company (Be Caivley & Co., Ex parte

Hallett, 42 Ch. D. 233). It is a breach of duty, for instance, for a

director to allow shares to be allotted to his infant children (lie Crenver

6 Wheat Abraham United Mining Co., Ex parte Wilson, 1872, L. E.

8 Ch. 45). An allotment made at a board of directors is bad if due
notice has not been sent of the board meeting (In re Portuguese C.

Copper Mines, 1889, 42 Ch. D. 161 ; In re Homer District Gold Mines,

1888, 39 Ch. D. 549). But where an allotment of shares has been
made by an insufficient board, but is afterwards ratified by a full

board, the ratification relates back and makes the allotment good,

though the applicant has in the meanwhile withdrawn his application

(In re Portuguese C. Copper Mines, supra). The first directors of a com-
pany allotting shares without having acquired their share qualification

does not invalidate the allotment. If directors have exercised a bond

fide discretion in proceeding to allot shares, however unwisely, the Court
will not treat the allotment as invalid (In re Madrid Bank, 1866, L. R.

2 Eq. 216). The shares need not be numbered (Adams Case, 1871,

L. R 13 Eq. 483). An acceptance of shares must be unconditional. If

it introduces a new term, it is not an acceptance, but a new offer (Puke
V. Andrews, 1849, 2 Ex. Rep. 290 ; Pentelow's Case, 1869, L. R. 4 Ch. 179).

Notice of the allotment need not be formal (Richards v. Home Assur.

Assoc, L. R. 6 C. P. 591); if brought bome to the applicant aliunde it

will bind him (Wallis' Case, 1868, L. R. 4 Ch. ?>2hn.). When sent by
post the contract is complete as soon as the acceptance is put in the

post, though it never reaches the applicant, the principle being that the

applicant has made the post office his agent to deliver the offer and
receive the acceptance (Household Fire Pisurance v. Grant, 1879, 4 Ex.

D. 215; Henthorn v. Eraser, [1892] 2 Ch. 27); but delivery to a post-

man is not enough (Re London and Northern Bank, Ex parte Jones,

[1900] 1 Ch. 220). A person telegraphing is to be treated as speaking

at the place at which the message is to be delivered (Cowan v. O'Connor,

1886, 20 Q. B. D. 640). An application may be withdrawn at any time
before acceptance is notified to the applicant (HebVs Case, 1867, L. R. 4
Eq. 9 ; Re Metropolitan Eire Insurance Co., Wallaces Case, [1900] 2 Oh.

671); it may be withdrawn orally (Truman's Claim, [1894] 3 Ch. 272).

Sometimes an application is conditional. When this is the case the

question arises whether the condition is a condition precedent or sub-

sequent. Wood's Case, 1859, 3 De G. & J. 85 ; Perrett's Case, 1873, L. R.

15 Eq. 250 ; Howard's Case, 1866, L. R. 1 Ch. 561 ; Gorrissen's Case, 1873,

L. R. 8 Ch. 507, illustrate the former: Elkington's Case, 1867, L. R. 2 Ch.

511 ; Eisher's Case, Sherington's Case, 1885, 31 Ch. D. 120 ; Bridger's Case,

1870, L. R. 5 Ch. 305; Jackson v. Turquand, 1869, 39 L. J. Ch. 11;
Barrett's Case, 1865, 2 Drew. & Sm. 415, the latter. An agreement to

take paid-up shares cannot be converted on a winding-up into an
agreement to take shares not fully paid up (Anderson's Case, 1877,
7 Ch. D. 95 ; In re Addlestone Linoleum Co., 1888, 37 Ch. D. 171 ; In re

Macdonald & Sons, [1894] 1 Ch. 89). A letter of allotment—when
the nominal amount allotted is under £5—requires a Id. stamp ; where
over £5, a 6d. stamp (Finance Act, 1899, c. 9).
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A complete contract to take shares does not, however, by itself

make the person who has so contracted a member of the company.
The full status of membership is only acquired when the allottee's

name is entered in the register—except in the case of the subscribers

of the memorandum (C. A., s. 23) (see Contributopjes, infra, p. 335).

Subscribers of the memorandum become by signing full members of

the company, though no shares are allotted to them, and their names
are never entered on the register of members {Tufnell & Ponsonhys
Case, 29 Ch. D. 444-45; Migott's Case, L. R. 4 Eq. 238; Alexander
V. Antomatic Co., [1900] 2 Ch. 63). This distinction between a con-

tract to become a member of a company and actual membership by
entry on the register of shareholders is one of some importance if the

company comes to be wound up, because the Court has then to deter-

mine whether the contract ought to be executed by putting the name
of the person who has contracted on the register, and so making him a

contributory. There may be circumstances of fraud or misrepresentation

on the part of the company which would prevent the Court specifically

enforcing the contract {NicoVs Case, 29 Ch. D. 447 ; Arnot's Case, 36 Ch.

D. 707. As to rescission of a contract to take shares, see p. 278.

Register of Shareholders.—This register of shareholders is an import-

ant part of the machinery of our company system. Every company
under the Companies Act is required under a penalty to keep such a

register of its members, and to enter in it (1) the names, addresses, and
occupations of such members, the number of shares held, and the amount
paid up thereon

; (2) the date of every member's entry on the register

;

and (3) the date at which any person ceased to be a member (C. A.,

s. 25). The register is primd facie evidence of the truth of the matters
required to be entered in it. This is an exceptional privilege, and
therefore the prescribed mode of keeping the register must be strictly

complied with (Bain v. Whitehaven, 1850, 3 H. L. 1). In an action for

a call it is sufficient to produce the register with the defendant's name
in it as a shareholder, and it is then for him to rebut the evidence ( West
Cornwall Ely. Co. v. Moivatt, 1850, 15 Q. B. 521). The register is also the

only evidence of the right to vote {Pender v. Lushington, 1877, 6 Ch. D.

70). Sec. 32 of the Companies Act requires that it—the register—shall

be open to the inspection of any member gratis, and of any other person
on payment of a shilling. This provision opening the register to the

inspection of all the world is part of the policy of the legislature in

conceding limited liability. It is to enable persons dealing with the

company to know to whom and to what they have to trust (Oakes v.

Turquand, 1867, L. E. 2 H. L. 367). The right to inspect does not
carry with it the right to take copies, such right being excluded by the

express provision in the section requiring the company to furnish a copy
on payment of 6d. per 100 words (Pe Balaghat Gold Mining Co., [1901]
2 K. B. 665, distinguishing Mutter v. Eastern and Midland Ply. Co., 1888,

38 Ch. D. 92, and Nelson v. Anglo-American Land Mortgage Agency^

[1897] 1 Ch. 130). A shareholder cannot be refused inspection because
he is using his right in the interests of a rival company {Mutter v.

Eastern and Midland Ply. Co., supra). The register being then the

authentic evidence of the constituency of the company, it is very
important that it should truly represent that constituency, that is,

should contain the names of the persons, and only of the persons
who are from time to time the real shareholders, and for this pur-

pose the legislature has in sec. 35 of the Companies Act supplied a
VOL. III. 20
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summary mode of rectifying the register. This section provides that
" where the name of any person is without sufficient cause entered in or

omitted from the register of members of any company under the Act, or

if default is made, or unnecessary delay takes place, in entering on the

register the fact of any person having ceased to be a member, the person

or member aggrieved or any member of the company " may apply to the

Court for an order for rectification. It has been decided, after some
fluctuation of judicial opinion, that the Court has jurisdiction under

this section to make a summary order for rectification in all cases

that it may think fit, whether as between the company and a share-

holder, or between two disputant shareholders inter se {Ex parte Shaw,

1887, 2 Q. B. D. 463); but the jurisdiction is a discretionary one,

and the Court will not exercise it where, for instance, there are

complicated questions of law or fact in dispute, or the proper remedy
is by action for specific performance. Nor will the Court try by this

summary machinery what is in effect an action by a shareholder for

rescission, for instance, on the ground of misrepresentation in the

prospectus, involving, as such an action may do, the necessity of

examining and cross-examining witnesses {In re Rnby Consolidated

Mining Co., 1874, 43 L. J. Ch. 663 ; but see the opinion of the Scotch

Court in Cowans v. Dundee Steam Navigation Co., 6 F. 613, Ct. of Sess.).

The Court may rectify the register though a winding-up order has been

made {Re Sussex Brick Co., [1904] 1 Ch. 598, C. A.; Reese River SilverMinvryj

Co. V. Smith, 1869, L. R. 4 H. L. 64). A company is by the Companies
Act, 1880, empowered to keep a colonial as well as a home register.

Share Certificates.—Every person whose name is entered as a member
in the register of members is entitled without payment (Table A, revised

1906, art. 6 ; Burdett v. Standard Exploration Co., 16 T. L. R. 112) to a

certificate under the common seal of the company specifying the shares

held by him, and the amount paid up thereon. This certificate is prima
facie evidence of the shareholder's title (C. A., 1862, s. 31 ; Shropshire

Union Rly. Co. v. Reg., L. R. 7 H. L. 509 ; Societe C4n6rale de Paris v.

Walker, 11 App. Cas. 20). It is a declaration by the company to all the

world that the person in whose name the certificate is made out and to

whom it is given is a shareholder, and it is given by the company with

the intention of enabling the person to whom it is given to show at

once a marketable title ; if, therefore, such a holder, though registered

under a forged transfer, sells the shares, the company is estopped as

against a bond fide buyer from denying that the shares are his {Re Bahia.

and San Francisco Rly. Co., L. R. 3 Q. B. 584 ; Re Ottos Kopje Diamond
Mines, [1893] 1 Ch. 618 ; Tomkiiison v. Balkis Consolidated Co., 39 W. R.

693 ; Low v. Bouverie, [1891] 3 Ch. 105, 111, C. A.; Dixon v. Kennaiuay &
Co., [1900] 1 Ch. 833). So if the share certificates represent the shares

as paid up, such representation estops the company from denying pay-

ment {Burkinshaiu v. Nicholls, 3 App. Cas. 1004; Bloomenthal v. Ford,

[1897] A. C. 162; Parhury's (7asc,[1896] 1 Ch. 100). A share certificate

does not require a stamp {Reg. v. Morton, L. R. 2 C. C. R. 22). A " cer-

tification " is a different thing from a certificate ; see as to this p. 314.

The note commonly indorsed on a share certificate, that " without the

production of this certificate no transfer of the shares mentioned therein

can be registered," is only a warning to the shareholder to take care of

his certificate, not a guarantee to the world at large that the company
will not register a transfer without the certificate being produced {Rain-

ford V. James Keith & Blackman Co., [1905] 2 Ch. 147).
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Payment for Shares.—When the legislature in the Companies Act
sanctioned the principle of limited liability, it made it the price of the
privilege that the capital should be real, not illusory, and to this end it

required that the capital should be paid up in full. It prohibited the
issue of shares at a discount {In re Almada and Tiritos Case, 1888,
38 Ch. D. 415; In re Addlestone Linoleum Co., 1888, 37 Ch. D. 191;
Ooregum Co. v. Roper, [1892] App. Cas. 125 ; Mosely v. Koffyfontein Mines,

Ltd., [1904] 2 Ch. 108). In this respect the Companies Clauses Acts
differ from the Companies Acts {Statham v. Brighton Marine Palace and
Pier Co., [1899] 1 Ch. 199).

But though payment in full was required by the Companies Act, that

Act said nothing about the mode of payment, and accordingly a com-
pany often accepted from a shareholder payment for shares in kind—in

pla-te or furniture, or advertisements or " services " (Elkingtons Case,

1866, L. R. 2 Ch. 511 ; Pellatt's Case, 1866, L. R. 2 Ch. 527). This prac-

tice was susceptible of great abuse ; owing to the want of any certain

criterion of value in the consideration, and in order to put a stop to

it the legislature in the Companies Act, 1867 (s. 25), provided that
" every share in any company shall be deemed and taken to have been
issued and to be held subject to the payment of the whole amount in

cash, unless the same shall have been otherwise determined by a con-
tract duly made in writing and filed with the Registrar of Joint-Stock
Companies at or before the issue of such shares." The cash payment
section (s. 25) was found, however, in its turn to involve hardship.

Shareholders had not infrequently to pay twice over for their shares.

It was repealed by the Companies Act, 1900, s, 33 (1), and the old law
restored. Shares must still be paid for in full, but they may be paid

for in cash or in kind, subject in the latter case to the contract being
filed (C. A., 1900, s. 7 (1) (b) ). The a dequacy of the consideration is a
matter for the directors. They are the judges; and if they have, in

the exercise of a hand fide discretion, agreed to accept property as the
equivalent of the cash value of the shares, the Court will not inquire

into the adequacy of such consideration so long as the transaction

remains unimpeached, unless the consideration is on the face of it

illusory {Be Wragg, Ltd., [1897] 1 Ch. 796 ; Be Theatrical Trust, [1895]
1 Ch. 771). Shares will not be treated as issued at a discount, because

to payment in full is superadded a contract that the allottee shall

have, say, the sole right to supply the company with wines {Banchard
v. Princes Hall Bestaurant, Ltd., 20 T. L. R. 574, C. A.). Under the
Companies Act, 1900, s. 4 (1), before directors can properly proceed to

allotment the amount payable on applications to the extent of the

minimum subscription must have been actually received. Uncleared
cheques are not payment {Mears v. Western Canada Pulp & Paper Co.,

[1905] 2 Ch. 353, C. A., distinguishing Glasgoiv Pavilion Co. v. Motherwell,

6 Ct. of Sess. Cas. (5th Series) 116).

Calls.—A call is a demand made upon a shareholder by the directors

to pay a certain portion of the amount which the shareholder as such has
agreed to contribute to the capital of the company. Moneys paid upon
application and allotment are not calls. To make a call there must, in

the first place, be properly appointed directors {Garden Gidly Quartz

Mining Co. v. M'Lister, 1875, 1 App. Cas. 46; Faure Electric Co. v.

Phillipart, 1888, 58 L. T. 525); and if the directors act by a quorum,
a sufficient quorum {Austins Case, 1871, 24 L. T. 932). The articles

generally regulate calls, and directors can only therefore make calls at
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such times, after such notices and of such amounts as are prescribed in

the articles {In re Fylc Works, 1889, 44 Ch. I). 583). Directors are,

moreover, trustees of the call-making power, and must exercise it in the

interests of the shareholders, and not for their own ends {Gilbert's Casey

1870, L. It. 5 Ch. 559 ; they must not, for instance, favour one of the

board {Alexander v. Automatic Tcleiilione Co., [1900] 2 Ch. 56)); but if

they are acting hond fide the Court will not interfere with their dis-

cretion {Odessa Tramways Co. v. Mendel, 1878, 8 Ch. D. 235). It is of

the essence of a call that it should fix the time and place for payment
{In re Caivley & Co., 1889, 42 Ch. D. 236), because when a person takes

a share in a company he thereby contracts with the company to pay the

full amount of the share, but only to pay when and if the directors call

for it to be paid up {hi re Kershaw, 1890, 45 Ch. D. 320 ; Alexander v.

Automatic Telephone Co., [1899] 2 Ch. 302). A call therefore will not

date from the resolution authorising the call under art. 5 (see now art. 12,

p. 361) of Table A, unless the resolution fixes time and place. Shares may
be forfeited for non-payment of calls, but the forfeiture does not under
an article, in the form of art. 21 (see now art. 26) of Table A, prevent

the shareholder being liable to pay all calls owing at the date of for-

feiture. Interest may be charged on overdue calls (Table A, art. 6 (see

now art. 14); and see Stockens Case, 1869, L. E. 3 Ch. 412; Inre Welsh
Flannel Tiueed Co., 1875, L. E. 20 Eq. 360). In an action for a call, the

production of the register with the alleged shareholder's name in it

is jjrf/??.^ facie evidence of his being a shareholder {West Cornwall

Ely. Co. V. Mowatt, 1850, 15 Q. B. 521; see also C. A., s. 70).

Judgment is often obtained on a specially indorsed writ under Order
14. Failing satisfaction of the judgment the shareholder may be made
a bankrupt {Be Winterhottom., 18 Q. B. D. 446). Eepudiation of the

shares within a reasonable time may be a good defence {Glamorganshire

Iron Co. V. Irvine, 1866, 15 L. T. 52). A shareholder's bankruptcy in

France is no defence to an action against him for calls in England
{Faure Electric light Co. v. Phillipart, 1889, 58 L. T. 528). After a

liquidator is appointed, he, and not the directors, is the proper person to

exercise the power of calling up the uncalled capital {In re Pyle Works,

siojjra ; In re London Metallurgical Co., 32 L. J. N. S. 279).

Prepayment of Shares.—Articles often give the shareholder an option

of paying up his shares at once without waiting for the amount to be
called (see Table A old, art. 7, new, art. 17) the amount prepaid to carry

interest. In such a case the prepaid money is a debt of the company.
Interest must be paid on it whether the company has made any profits

or not {Lock v. Queensland Co., [1896] A. C. 461), and it has priority in

winding-up {Re Wakefield Rolling Stock Co., [1892] 3 Ch. 165).

Forfeiture of Shares.—A company, though it cannot accept a sur-

render of shares where such surrender involves a reduction of capital

(Bellerhy v. Rowland & MarwoocVs Steamship Co., [1902] 2 Ch. 14, C. A.

;

Eichhaum v. City of Chicago Grain Elevators, [1891] 3 Ch. 459), may
forfeit them, the distinction being that forfeited shares can be sold or

reissued {Trevor v. Whitiuorth, 12 App. Cas. 418 ; Marshcdly. Glamorgan
Iron Co., 1869, L. E. 7 Eq. 136). The power is not affected by the

vmcalled capital being charged in favour of debenture-stockholders

{Agency Land Co. of Australia, [1904] 20 T. L. E. 41).

Forfeiture is an act strictissimi juris, and parties seeking to enforce it

must exactly pursue all that is necessary to enable them to exercise such
a strong power {Clarke v. Hart, 1858, 6 H. L. 65 ; Johnson v. Lyttles
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Iron Agency, 1877, 5 Ch. D. 687). If the forfeiture, for instance, is for

non-payment of a call, and the call was irregularly made by a board of

directors not duly elected {Garden Gully United Quartz Mining Co. v.

M'Lister, 1876, 1 App. Cas. 39), or if the notice of forfeiture is too short,

the forfeiture will be bad. The power must be exercised for the benefit

of the company and not to relieve the shareholder from liability (Bich-

mmuVs Case, 1858, 4 Kay & J. 325 ; and see Aaron s Reefs Limited v.

Tiviss, [1896] App. Cas. 273). A company having once forfeited shares

cannot reinstate the shareholder against his will {Re Exchange Trust,

Ltd., Larhwortluj s Case, [1903] 1 Ch. 711). Where a person is by the

company's articles liable for unpaid calls after forfeiture, the company
being in winding-up, and more than a year having elapsed since the date

of foi?feiture, is no defence to an action for such calls {Ladies Dress Assoc.

V. Pnlbrook, [1900] 2 Q. B. 375, C. A.). As to the rights of a purchaser

of forfeited shares, see New Ballds Eersteling v. Randt Gold Miniiuj Co.,

[1904] A. C. 165 ; and Re Randt Gold Mining Co., [1904] 2 Ch. 468.

Dividends.—Dividends mean primd facie a share of profits, and in

accordance with this the company's articles commonly provide that no
dividend shall be payable except out of profits arising from the business

of the company (Table A, revised 1906, art. 97); indeed, payment out
of capital is ultra vires the company. What are profits available for

dividend is one of the problems of economic science. " Profits " were
defined in Mersey Docks v. Lucas, 1882, 8 App. Cas. 903, as " the incom-
ings of a concern after deducting the expenses of earning them

;

" and
see Glasier v. Rolls, 1889, 42 Ch. D. 553. For the purpose of ascer-

taining profits there is sometimes adopted what is known as the " single

account system," a balance-sheet including by reference a profit and loss

account (Palmer, Co. Pre., 9th ed., 735 ; Ltcbhock v. British Bank of South
America, [1892] 2 Ch. 198; Verney v. General Commercial Co., [1894]
2 Ch. 239); sometimes the double account system, that is, a separate

account of capital and revenue (Buckley, Companies, 8th ed., 585-86).

It may be a good thing for a trading company to know how its capital

account stands, but it is not necessary for purposes of dividend. The
Courts have repeatedly held that there is no obligation on a company to

make up lost capital loefore paying dividends {Lee v. Neuchatel Asphalts

Co., 1889, 41 Ch. I). 1 ; Verner v. General and Commercicd Investment

Trust, [1894] 2 Ch. 239 ; Re National Bank of Wales, Corys Case, [1899]
2 Ch. 629, C. A. ; Crichtons Oil Co., [1901] 2 Ch. 184). The rationale of

these decisions is that the capital of the company is invested in pro-

perty of various kinds, which is liable to fluctuations in value. It may
depreciate. It may be lost. It is embarked in a commercial venture,

and must run the risks of it. A submarine telegraph company, for

instance, may lose one of its cables, or a steamship company one of

its liners, and yet be doing a flourishing business, which justifies

the directors in paying a dividend; to say that it must not pay any
dividend until it has made good the lost asset would paralyse trade.

So if the property depreciates in value from external causes—land,

for instance, owing to^.^bgricultural depression—such a loss need not
be made good ; but a company cannot pay dividends without pro-
viding for repairs and depreciation of plant occasioned by user in

the ordinary course of the company's business—a tram company,
for instance, must keep its line in proper working condition {Dent v.

London Tramiuay Co., 1880, 16 Ch. D. 384; Davison v. Gillies, 1880, 16
Ch. D. 347; Bond v. Barrow Hmmatite Co., [1902] 1 Ch. 353). Con-



310 COMPANY

versely a rise in the value of the company's property cannot be discounted
as dividend {Salisbury v. Metropolitan Ely. Co., 1870, 22 L. T. 839). In
Lee V. Neuclwtel Asphalte Co., 1889, 41 Ch. D. 1, the Court of Appeal
have, however, gone further, and held that where the company's capital

is invested in a wasting property, such as a quarry or a patent, the
company may, if its memorandum contemplates its doing so, distribute

the whole of the profits derived from the working, without setting apart

any of it to form a sinking fund to replace the waste. This constitutes,

undoubtedly, under the name of dividend, a return of a proportion of

capital to the shareholder, and it is difficult to see how it can be recon-

ciled with the cardinal principle of the Companies Acts prohibiting such
a return, as a reduction of capital, without the sanction of the Court.

Zee V. Neuchatel Asphalte Co. cannot, however, be accepted as final.

The principle it represents was criticised by several of the Law Lords
in Dovey v. Cory, [1901] A. C. 25, and by Farwell, J. (now L.J.), in BoTid

V. Barrow Hcematite Co., [1902] 1 Ch. 353; and may be said to be still

suh judice. Directors who have bond fide distributed capital in dividends

and been obliged to replace the amount may recover from the share-

holders their respective proportions {Moxham v. Grant, [1901] 1 Q. B.

88, C. A. ; and see Toivers v. African Tug Co., [1904] 1 Ch. 558 ; and
Zucas V. Fitzgerald, 20 T. L. E. 10).

Paying a dividend is an act of the shareholders, not of the directors

(Table A, revised Oct. 1906, art. 95 ; Zn re Denliam & Co., 1884, 25 Ch. D.

763), but it is done on the recommendation of the directors. It must be
done in accordance with the articles {Nicholson v. Rhodesia Trading Co.,

[1897] 1 Ch. 434). As a rule the Court will not interfere with directors

in the matter of dividends, unless they are doing something ultra vires

the company {Zever v. Zand Securities Co., 1894, W. N. 21 ; Ex parte

Kemp, 1894, W. N. 142 ; Zee v. Neuchatel Asphalte Co., 1889, 41 Ch. D. 1

;

Bances Case, 1870, L. E. 6 Ch. 104; Zamhert y. Neuchatel Asjjhcdte Co.,

1882, 30 W. E. 413 ; Foster v. Neto Trinidad Zake Asphalte Co., [1901]
1 Ch. 208), as paying dividends out of capital. See Directors, Balance-
Sheets, pp. 287-8. Sometimes a larger amount is paid up on some
shares than others. Prima facie where this is the case the company
has no power to pay a dividend in proportion to the amounts respec-

tively paid up, but the company may take such a power by its articles

as originally framed, or as altered by special resolution {Oakhank Oil

Co. V. Crum, 1882, 8 App. Cas. 65), and it commonly does (Table A,
revised Oct. 1906, art. 98). As to preferential dividends, see Staples

V. Eastman Photographic Materials Co., [1896] 2 Ch. 303; Bishop v.

Smyrna and Canada Ely., [1895] 2 Ch. 265; Re Crichtons Oil Co.,

[1902] 2 Ch. 86; and p. 267. There is no obligation on a company
to divide the whole of its profits among its shareholders {Burland
V. Earle, [1902] A. C. 82). It may carry any part of them to a
reserve fund to meet contingencies or equalise dividends (Table A,
revised Oct. 1906, art. 99 ; Fisher v. Blctck and Wliite Publishing Co.,

[1901] 1 L. E. 174; Wemyss Colleries Trust v. Ifelville, 8 F. 143, Ct. of

Sess.) ; and it is the duty of the directors to do so in many cases, as

where the property of the company is of a wasting character, such as

leaseholds, or comprises patent or mining rights, or a concession limited
in time. Profits are not capitalised because they are carried to a reserve

{Bridgwater Navigation Co., [1891] 2 Ch. 317). Dividends declared by
a company are, w^hen payable, debts due from the company to the share-

holders, and recoverable by action, but the right to recover may be barred
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by the Statutes of Limitation {Re Severn and Wye Ely. Co., [1896] 1 Ch.

559). As a specialty debt the limit is twenty, not six years {Re
Droghecla Steam Packet Co., [1903] 1 Ir. R. 512; Re Artisans Land
and Mortgage Corp., [1904] 1 Ch. 746).

Guarantee of Dividends.—Dividends are sometimes guaranteed for

three or four years by the vendor of the company. In such a case,

when the company is wound up before the expiration of the guarantee,

the question arises, Was the guarantee fund meant by the contract to

form part of the property of the company, or was it a trust fund appro-

priated for the benefit of the shareholders ? The answer to this is given
in In re South Llanhaivar Colliery Co., 1879, 12 Ch. D. 509 ; Stnarfs Trust,

1877, 4 Ch. D. 213 ; and Richardson v. English Crown Shelter Co., 1885,

W. N"..31; Re Waterford Rly. Co., L. R. Ir. 102; Sheffield Nickel Co. v.

Unwin, 2 Q. B. D. 214.

Income- Tax.—A company registered or controlled in the United
Kingdom, and doing business abroad, is liable to pay income-tax on the

whole of its earnings, whether made abroad or in the United Kingdom,
and whatever may be the domicile of the shareholders {San Faulo
{Brazilian) Raihvay Co. v. Carter, [1896] A. C. 31). A foreign company
may be a " person residing in the United Kingdom " within Schedule D,
s. 2, of the Income Tax Act, 1853, notwithstanding that its head office

is situate abroad {Be Beers Consolidated Mines v. Howe, [1906] A. C.

455); and see Colqulionn v. Brook, 1889, 14 App. Cas. 493; Erichsen v.

Last, 1881, 8 Q. B. D. 414; and Spiller v. Turner, [1897] 1 Ch. 911.

Transfer of Shares.—Shares are property—personal estate (C, A.,

1862, s. 22)—and every shareholder has therefore a ii^i lorimd facie to

transfer them {In re Cawley & Co., 1889, 42 Ch. D. 209, 231); indeed,

as Blackburn, J., said in In re Bahia and Seen Francisco Rly Co., 1868,

L. R. 3 Q. B. 595, the great object when joint-stock companies were
established was that the shares should be capable of being easily trans-

ferred. A director has the same right as an ordinary shareholder to

transfer his shares {Jessojjp's Case, 1859, 2 De G. & J. 649 ; Gilbert's Case,

1869, L. R. 5 Ch. 559 ; as to his qualification shares, queere, In re South
London Fish Market Co., 1888, 39 Ch. D. 331). A voluntary winding-up
being in contemplation will not prevent shareholders, though cognisant of

the fact, transferring their shares {In re Taurine Co., 1883, 25 Ch. D. 118).

Control of Directors over.—So absolute is, prima facie, a shareholder's

right to transfer that, if a transfer be real, i.e. a transfer out and out of

all the transferor's interest to a person sui juris, as distinguished from
an infant {Pctrsons & Spongs Case, 1868, L. R. 8 Eq. 656), it will be

upheld (in the absence of any restrictive regulation), although it be
made to a mere pauper, and for the avowed purpose of relieving the

transferor from any future liability {R. v. Lamhourn Valley Rly. Co.,

1889, 22 Q. B. D. 466). It is the fault of the regulations of the

company if they admit of persons who are of no means becoming share-

holders {Kings Case, 1871, 40 L. J. Ch. 366). Most companies' articles

consequently gave the directors a discretionary power to refuse to register

a transfer in the case of shares not fully paid, e.g. where the transfer is

to a person whom the directors do not approve, or where the company has

a lien for the shareholder's indebtedness to it {Pinkett v. Wright, 1842,

2 Hare, 120 ; Ex jKirte Stringer, 1882, 9 Q. B. D. 436), or where calls are

in arrear {Huhhersty v. Manchester G. & L. Rly. Co., 1867, L. R. 2 Q. B.

471 ; Watson v. Eales, 1857, 23 Beav. 294 ; and Re Hoylake Rly. Co., 1874,
L. R. 9 Ch. 257 ; Re National and P. M. Insurance Co., Ex parte Parker,
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1867, L. R. 2 Ch. 685). This power of veto is available only while the

company is a going one {In re City of Glasgotu Bank, 1879, 4 App. Cas.

573). Like other powers of directors, it is fiduciary {In re Grcslium Life

Insurance Society, 1872, L. E. 8 Ch. 449), and must not be arbitrarily or

capriciously exercised {In re Bell Brothers, 1891, 65 L. T. 245), for so

exercised it might mean confiscation. The directors' duty is fairly to

consider the fitness of the proposed transferee at a board meeting {In re

Ceylon Land and Prodtice Co., 1893, 7 T. L. R. 692). If the power to

reject a transfer is limited to shares not fully paid up, this points to

a pecuniary responsibility of the transferee as the principal element to

be regarded by the board. Directors cannot under a power veto a trans-

fer because they disapprove of the purpose for which it is made, e.g.

to multiply votes, if there is no objection to the transferee {Moffatt v.

Farquhar, 1877, 7 Ch. D. 605 ; Pender v. LusUngton, 1877, 6 Ch. D. 70).

A company cannot refuse to register a transfer of shares to a bankrupt
director on the ground that, if registered, the shares will pass to the

trustee in bankruptcy {Sutton v. English and Colonial Produce Co., [1902]
2 Ch. 502). It seems doubtful whether directors of a banking company
could properly refuse to approve a transfer to a nominee of a rival bank
{Rohinson v. Chartered Bank, 1865, L. R. 1 Eq. 32). A director may
approve a transfer to himself {Burke's Case, 1870, L. R. 6 Cli. 262).

If the directors have fairly considered the question at a meeting, and
there is no evidence to show that they have acted corruptly or capri-

ciously, the Court will not interfere with their discretion {In re Gresham

Life Assur. Society ; Bx parte Penney, 1872, L. R. 8 Ch. 446; Be Coalport

China Co., [1895] 2 Ch. 404). But w^here there was evidence that the

chairman and others of the directors had been actuated by feelings of

hostility to the transferor, the Court overruled the rejection {In re

Ceylon Land and Produce Co., sup^a). The directors are not bound
either out of Court or in Court to give their reasons for disapproving

the transfer, and their not doing so will, therefore, not make the Court

draw unfavourable inferences against them ; but if they choose to give

their reasons, the Court will consider whether such reasons are legiti-

mate or not {In re Bell Brothers, suirra). As to restrictions on transfers

in private companies, see Att.-Gen. v. Jameson, [1904] 2 Ir. R. 644; and
PrjvATE Companies, p. 301.

On a sale of shares according to the custom of the Stock Exchange
(making the price payable on the seller handing over a duly-executed

transfer and the certificate), there is no implied guarantee by the seller

that the directors shall accept the buyer as a transferee, and that if they

do not accept him the price shall be refunded {Stray v. Eussell, 1 E. &
E. 888 ; London Founders Assoc, v. Clarke, 1888, 20 Q. B. D. 576 ; In re

Ca7inock and Rugeley Colliery Co., Ex parte Harrison, 1885, 28 Ch. D. 363).

The buyer takes the risk, or he buys with " registration guaranteed."

The consideration for a transfer being untruly stated, and the stamp
consequently insufficient, is another ground, irrespective of the above
special caseS; on which directors may refuse to register a transfer

{Maynard v. Consolidated Kent Collieries Corp., [1903] 2 K. B. 121, C. A.).

So is misdescription of the transferee {Paynes Case, 1869, L. R. 9 Eq.
223 ; Williams' Case, L. R. 1869, 9 Eq. 225?i.; Rogers' Case, 1872, 25 L. T.

406), and for a very good reason, that it prevents the directors exercising

any real judgment. Directors' approval of a transfer may be inferred

{In re Branksea Island Co., Ex parte Bentinck (No. 2), 1889, 1 Meg. 23;
NicoVs Case, In re Royal British Bank, 3 De G. & J. 433).
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If directors think the pendency of a winding-up petition a ground
for not allowing any transfer, they should pass a resolution to allow
no more transfers {Lowes Case, 1869, L. K. 9 Eq. 595 ; ShipmaTis
Case, 1867, L. E. 5 Eq. 219). A buyer of shares impliedly agrees to

indemnify the seller—to place himself exactly in the same position (for

better or worse) as between himself and the company as that in which
the seller stood {Mayhew's Case, 1854, 3 De G., M. & G. 848). If there-
fore he requires, as he may do, the seller to transfer to a nominee of his,

the transfer which the buyer procures to be executed to such ncJminee
must be such as completely to relieve the transferor from all future
liability {Maxtecl v. Paine (No. 2), L. E. 6 Ex. 151). After the agree-
ment for sale the registered owner is a trustee for the buyer of any
benefit accruing, such as a dividend or an option to take new shares
{Black V. Homersham, 1878, 4 Ex. D. 241 ; Stewart v. Lujpton, 1874, W. N.
171, 178). A person who contracts to sell shares before allotment and
finds himself cornered, i.e. unable to obtain the shares in the market to

deliver except at an extortionate price, has no civil remedy against the
persons who have cornered him {Solomon v. Turner, 1891, 64 L. T. 598).
As to the application of Stock Exchange rules to transfers, see Coles

V. Bristoiue, 1868, L. E. 4 Ch. 3 ; Grissell v. Bristoiue, 1868, L. E. 4 C. P.

43; Maxted v. Paine (No. 2), 1870, L. E. 6 Ex. 132; Perry v. Barnett,

1884, 15 Q. B. D. 388, and title. Stock Exchange.
Form of Transfer.—If a company's regulations prescribe a particular

course for a shareholder ceasing to be a shareholder, he can only cease
to be a shareholder by pursuing that course {Bargate v. Shortridge, 1851,
3 H. L. 0. 312). The form of the transfer—whether by deed or not

—

depends on the regulations of the company {Soci4t6 GinSrale de Paris v.

Tramivays Union Co., 1884, 14 Q. B. D. 451).
A transfer is usually required by the articles to be executed by

both transferor and transferee (Table A, revised Oct. 1906, art. 19;
Marino s Case, snjjra), but the transferee not executing is a mere irregu-

larity {In re Tauriiie Co., 1883, 25 Ch. D. 133). Where by articles

transfers are to be in the " usual common form," a transfer is not out
of order because it omits matters which, though they would be in the
common form, are wholly immaterial, such as the address of the trans-

feror and the denoting number of the shares {Be Letliehy & Christopher,

Jones Case, [1904] 1 Ch. 815).

If the regulations are silent, the rule as to the form of transfers

may be interpreted by the practice of the company {Marino's Case, 1867,
L. E. 2 Ch. 596).

If a deed is necessary it must be duly signed, sealed and delivered
{Powell V. London and Provincial Bank, [1893] 2 Ch. 555 ; Be BalJcis

Consolidated Co., 36 W. E. 392). A transfer of shares executed by the
transferor as a deed, but leaving the name of the transferee blank, is

void as a deed {Hihhlewhite v. MMorine, 1840, 6 Mee. & W. 200), but it

may be good as an agreement {In re BarnecVs Banking Co., 1867, L. E.
3 Ch. 105). On a sale of bank shares the numbers of the shares must
be specified (Leeman's Act, 1867 ; Perry v. Barnett, 1884, 15 Q. B. D. 388).
Shares in a company domiciled abroad, e.g. in the United States, can
only be transferred by an instrument effectual by the law of the United
States for that purpose {Colonicd Bank v. Cady, 1890, 15 App. Cas. 281).

The ordinary course of proceeding on a transfer is as follows :—The
transfer duly executed by the transferor is handed to the transferee or
his broker, with the share certificates or other indicia of title, and the
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transfer having been executed by the transferee, in token of his accept-

ance of the shares, the transfer and certificate are lodged at the com-
pany's office for registration, with the registration fee, usually 28. 6d.

The absence of the certificates on a transfer puts the transferee on
inquiry {SocUU Ghierale de Paris v. Walker, 1886, 11 A. C. 20). A seller

of shares is bound, if the contract fixes no date, to deliver the certificates

within a reasonable time {De Weal v. Adler, 1886, 12 App. Cas. 141).

A note is commonly indorsed on share certificates that " without pro-

duction of this certificate no transfer of the shares mentioned therein

can be registered." This note is only a warning to the shareholder to

take care of the certificate. It is not a guarantee to the world at large

that the company will not register a transfer without the certificate

being produced to the company {Rainford v. Keith, [1905] 1 Ch. 296).

If, as not infrequently happens, the transferor is selling only a part of

the shares comprised in his share certificate, for example, 50 out of 100
shares, the transferor, instead of handing over the certificate, lodges it

with the company's secretary, and the secretary " certifies " the transfer

by stamping in the margin the words " certificate for shares lodged at

the company's office." Such a " certification " is by the rules of the

London Stock Exchange treated as good delivery of the shares to the

buyer without any handing over of the certificate {Bishop v. Balkis

Consolidated Co., 25 Q. B. D. 512j Balkis & Co. v. Tomkinson, [1893]
A. C. 396), but it will not, it has now been decided {Re George Whit-

church & Co., [1901] A. C. 117), estop the company from disputing the

transferor's title to the shares transferred, unless the secretary has

authority from the company to certify; see also Longman v. Bath
Electric Tramways, [1905] 1 Ch. 646—a case of fraud by a shareholder

facilitated by the secretary's negligence.

Registration of Transfers.—A transferee's title to the shares is not

complete until his name has been entered in the register of share-

holders (Table A, revised Oct. 1906, art. 18 ; Roots v. Williamson,

1888, 58 Ch. D. 485 ; Powell v. London and Provincial Bank, [1893]
2 Ch. 555), and this registration it is the transferee's duty to obtain

{Wijnne v. Price, 3 D. & S. 310 ; Sayles v. Blanc, 14 Q. B. 205 ; Hooper

V. Herts, [1906] 1 Ch. 549), not only to perfect his own title, but in

pursuance of his implied contract to relieve the seller of the shares

{Maxted v. Paine (No. 2), L. K. 6 Ex. 132 ; Heritages Case, 9 L. K.

Eq. 5 ; Ural Gold Fields v. Papjm, 15 T. L. E. 330). When a proper

transfer—that is, a transfer which is " in order "—is presented to a com-
pany, it is the company's duty to register it promptly ; but a company
is entitled to delay registration for a reasonable time so as to give the

registered holder of the shares an opportunity of answering a letter of

advice telling him that a transfer has been lodged {SociM Gen4rcde de

Paris V. Wcdker, 11 A. C. 28; Skinner v. City of London Marine Lnsur-

ance Corp., 14 Q. B. D. 882 ; Barton v. London and N.-W. Rly. Co., 1889,

24 Q. B. D. 77).

Difficult questions of priorities sometimes arise between unregistered

transferees and equitable titles. In Roots v. Williamson, 1888, 33 Ch. D.

485, Stirling, J., laid down the principle in such cases to be this, that

a merely inchoate title by an unregistered transfer is not equivalent,

for the purpose of defeating a pre-existing equitable title, to a legal

estate in the shares. The title by transfer is to be deemed inchoate

only—if not until a complete legal title is acquired—at all events unless

and until all necessary conditions have been fulfilled to give the trans-
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feree, as between himself and the company, a present, absohite, and
unconditional right to have the transfer registered before the company
was informed of the existence of a better title ; and see Ireland v. Hart,

[1902] 1 Ch. 522; and Peat v. Clayton, [1906] 1 Ch. 639.

Shares may be transferred after a voluntary winding-up with the

consent of the liquidator {Re National Bank of Wales, Taylor, Phillips

and Eichards' Case, [1897] 1 Ch. 298, C. A., s. 131). The register of share-

holders may also be rectified after a voluntary winding-up by directing

registration of a transfer nunc pro tunc {Be Sussex Brick Co., [1904]
1 Ch. 598 ; and see Be Joint Stock Discount Co. ; Bx parte Nation, L. E.

3 Eq. 77).

Forged Transfers.—A forged transfer of shares does not affect the

title of the true owner of the shares to the shares and the dividends on
them {Davis v. Bank of England, 1836, 2 Bing. 393 ; Waterhouse v.

L. & S.-W. Bly. Co., 1879, 41 L. T. 553); and such true owner may
require the company to recognise him as still being the holder of

the shares purported to be transferred {Sloman v. Bank of England,

1845, 14 Sim. 475), and to have the alleged transfer and registration

cancelled {Johnston v. Benton, 1870, L. R. 9 Eq. 181). Thus, where a

trustee of Bank of England stock had forged his co-trustee's name
to a power of attorney, and sold the stock and absconded with the

proceeds, the bank was ordered to reinvest the stock in the name of

the innocent trustee. The trustee has a right in such a case to say to

the bank, "You must make the account stand as it ought to stand

without regard to the unauthorised transfer" {Sloman v. Bank oj

England, supra ; Taylor v. Midland Bly. Co., 1860, 28 Beav. 287; Barton
V. North Staffordshire Bly. Co., 1889, 38 Ch. D. 458). Companies com-
monly protect themselves against forged transfers by sending a notice

to the registered shareholder informing him that a transfer has been
presented for registration, but a shareholder disregarding such a notice

from the company will not estop him, if the transfer is a forgery, from
compelling the company to restore his name to the register {Barton v.

L. & N-W. Bly. Co., 1889, 24 Q. B. D. 77). Suppose, however, that a

person innocently brings a forged transfer to the company for registra-

tion, and that the company registers it, what is the company's position ?

The question has been very fully discussed in a recent case of Sheffield

Corporation v. Barclay, [1905] A. C. 392, and the House of Lords have
there laid down the true principle to be this—that where a person

brings a transfer to the company for registration, he thereby represents

to the company that the transfer is genuine, and enters into an implied

contract that if the transfer is a forgery and the company suffers loss

by reason of the registration, he will indemnify the company. See
also Starkey v. Bank of England, [1903] A. C. 114, and A.-G. v. Odell,

[1906] 2 Ch. 47, C. A.. The company owes no duty to the bringer

to make inquiries whether the transfer is genuine or not; it is not

therefore precluded from saying to him, to use Lord Bramwell's words

:

" You brought us a forged transfer ; we believed it to be genuine, and
we have registered you as a stockholder ; but we are not estopped from
saying that the transfer was forged and that you have no real title

"

{Sinwi V. Anglo-American Telegraph Co., 1879, 5 Q. B. D. 188, at p. 214).

The Eorged Transfers Acts, 1891 and 1892, now give power to a
company to make compensation by a cash payment out of the company's
funds for any loss arising from a transfer of any shares or stock in pur-
suance of a forged transfer, or of a transfer under a forged power of
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attorney, and the company, may, by a small fee, by insurance, reservation

of capital, accumulation of dividends, or in any other manner it may
resolve upon, form such compensation fund. The company may also

borrow for the purpose on the security of its property. It may impose

reasonable restrictions on the transfers of shares and powers of attorney

to transfer. The company is to be surrogated to any rights of the payee

of the compensation.

Lien of Company.—A power for a company to refuse a transfer by a

shareholder indebted to it gives the company no lien or charge on the

shares {In re Dunlop, 1882, 21 Ch. D. 583); but it is not uncommon for

a company's articles to give the company a lien upon all the shares

(other than fully-paid shares) of every shareholder for all moneys
presently payable by him or his estate to the company (Table A, revised

1906, art. 9). When a company with such a lien receives notice of a

charge on the shares, it cannot set up its lien against the person entitled

to the charge in respect of a debt subsequently accruing due from the

shareholder to the company {Bradford Banking Co. v. Briggs, 1886,

12 A. C. 29). A power given to directors to refuse transfers by a

shareholder indebted to the company means indebted at the time when
a transfer by the shareholder is lodged by registration with the proper

ofiicer {In re Caivley & Co., 1889, 42 Ch. D. 209 ; and see Neio London
and B. Bank v. BrocMehurst, 1882, 21 Ch. D. 302).

Table A (revised Oct. 1906), art. 10, gives a company power to sell,

subject to certain conditions, any shares on which the company has a

lien.

Transmission of Shares.—On the death of a shareholder his shares

—as personal estate—vest in his executor or administrator, and such

executor or administrator w^ill be the only person recognised by the

company as having any title to the shares. It is not necessary to

enable an executor or administrator to deal with the shares that he
should get himself registered as a member of the company. The
Companies Act, 1862, s. 24, makes a transfer of shares by a deceased

member's personal representative of the same validity as if such per-

sonal representative had himself been a member, and in most articles a
clause in pursuance of this statutory power is introduced (Table A,

revised Oct. 1906, art. 22), giving the person entitled on the death of a

shareholder an option, upon evidence of his title satisfactory to the

directors being given, either to be registered himself as owner of the

shares or to transfer them. If the deceased shareholder was domiciled

abroad the executor must get confirmation of probate in England {A.-G.

V. Neio York Breweries, [1899] A. C. 62). A company may now under
Table A (revised Oct. 1906), art. 22, refuse registration, in the case of a
member indebted to it, of a transfer made by a person claiming by
transmission under such indebted member as if the transfer were by
the member himself. This is to meet the decision in Re Bentham Mills

Spinning Co., 11 Ch. 900.

One of two executors is not competent to transfer shares or stock

registered in the name of both {Barton v. North Staffordshire Ely. Co.,

1888, 38 Ch. D. 458 ; Barton v. London and K-W. Ely. Co., 24 Q.'B. D.

77).

In the case of a bankrupt member the trustee in bankruptcy may
transfer the shares under sec. 50 (3) of the Bankruptcy Act, 1883, and
he is usually given by the articles an option similar to that given to an
executor (Table A, revised 1906, art. 22; Ee Key & Son, [1902] 1 Ch.
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467). There is no objection to a company's articles requiring the shares

of a bankrupt member to be transferred at a valuation {Borland's

Trustee v. Steel, [1901] 1 Ch. 279). If the shares involve liability of an
onerous kind the trustee in bankruptcy may disclaim (B. A., 1883,

s. 55). See Bankruptcy, vol. ii. p. 45.

Share Warrants to Bearer.—A company limited by shares may under
sees. 27-36 of the Companies Act, 1867, issue under the company's seal

share warrants to bearer, stating that the bearer of the warrant is

entitled to the shares or stock specified in the warrant, and may
provide, by coupons or otherwise, for the payment of future dividends.

Such a share warrant is a negotiable instrument ( Webb, Hale & Co. v.

Alexandria Water Co., 93 L. T. 339), and passes by delivery. Share
warrants, though they have much to recommend them, are not exten-

sively used, partly because there is always a risk of loss attaching to

securities to bearer, and partly because of the heavy stamp duty charged

(C. A., 1867, s. 33)—three times the amount of the ad valorem stamp
duty which would be chargeable on a deed transferring shares or stock

at par.

Mortgage of Shares.—A legal mortgage of shares may be made by
transfer of the shares into the name of the mortgagee, and if the shares

are fully paid this is the best course, but if the shares have a liability

attaching to them the mortgagee runs the risk of having calls made
upon him, and if the company is wound up, of being placed on the list

of contributories. Bloomenthal v. Ford, [1897] App. Cas. 156, is an
instance. Accordingly it is a common thing for the mortgagor-share-

holder to deposit the certificates by way of equitable mortgage, accom-

panied by blank transfers ; that is to say, transfers with a blank left

for the name of the transferee. By doing so the mortgagor impliedly

authorises the mortgagee to fill up the blank and get himself registered

as the owner of the shares whenever he desires to realise the security

{In re Tahiti Cotton Co., 1874, L. E. 17 Eq. 273). But blank transfers

so filled up will only pass the legal interest in the shares in cases where
an instrument in writing is by the articles sufficient to transfer the

shares {In re Tees Bottle Co., 1876, 35 L. T. 834). If a deed is requisite

it will pass only an equitable interest, because a transfer executed in

blank is not valid as a deed {Hihbleivhite v. M'Morine, 1840, 6 Mee. &
AV. 200). To become so it must be redelivered after being filled up.

An equitable mortgagee of shares by deposit can only fill up the

blank for the purpose of giving effect to the contract in his own favour,

or re-borrowing to the extent of his loan. He cannot delegate the

authority to fill up to a stranger for purposes foreign to or in fraud of

that contract {France v. Clarh, 1884, 26 Ch. D. 263 ; Williams v. Colonial

Bank, 1888, 38 Ch. D. 388). An equitable mortgagee of shares, however,

to whom the mortgagor has executed transfers in blank, has an implied

authority to sell at any time after the day originally fixed for payment
of the loan, or if no day was originally fixed after reasonable notice has

been given to the mortgagor to pay, and has not been complied with

{Deverges v. Sandeman, [1901] 1 Ch. 579, C. A.; In re Kimberley North
Block Diamond Co., 1888, 59 L. T. 579). He may also have foreclosure

{Harrold v. Plenty, [1901] 2 Ch. 314 ; and see London and Midland Bank
V. Mitchell, [1899] 2 Ch. 161). A company may accept notice from an
equitable mortgagee of shares of his interest, such notice not being notice

of a trust {Bradford Banking Co. v. Briggs, 1887, 12 App. Cas. 29).

Shares are choses in action within the exemption of sec. 44 (iii.) of
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the Bankruptcy Act, and a shareholder therefore who has made an
equitable mortgage of his shares is not by reason of the shares standing

in his name at the date of his bankruptcy reputed owner of the shares

so as to make them pass to his trustee in bankruptcy {Colonial Bank v.

Whinney, 1886, 11 App. Cas. 426).

Touts by Companies.

A company, though as a legal abstraction it possesses no mind and
is incapable of malice, is yet answerable for the wrongful acts of its

agents in the course of the company's business {Barwick v. English

Joint-Stock Banking Co., L. K. 2 Ex. 259 ; Banger v. Gt. W. Bly. Co.,

5 H. L. C. 86). Thus a company has been held liable for fraud (Houlds-

worth V. City of Glasgota Bank, 5 App. Cas. 317; Mackay v. Commercial
Bank of New Brwistvick, L. E. 5 P. C. 394), for malicious prosecution

(Ahrath v. Gt. E. Ely. Co., 11 App. Cas. 247 ; Edwards v. Midland Ely. Co.,

6 Q. B. D. 287) ; for assault and battery {Butler v. Manchester Ely. Co.,

21 Q. B. I). 207) ; for trespass {Maund v. Monmouthshire Canal, 4 M. & G.

452); for nuisance {Ea'pier v. London Tramways Co., 69 L. T. 361), and
for negligence {Mersey Bock Trustees v. Gibb, L. E. 1 H. L. 93). A com-
pany may also be indicted and fined for breach of a statutory duty {E. v.

Birmingham, 3 Q. B. 223 ; E. v. Tylor & Co., [1891] 2 Q. B. 548).

Eeconstruction.

Eeconstructions are frequently resorted to now as a means of

extricating a company from difficulties, financial or legal. "Eecon-
struction" is a commercial, not a legal term. It means carrying on
the same business by substantially the same persons, but in an
altered form {per Buckley, L.J., Ee South African Supply and Cold

Storage Co., [1904] 2 Ch. 268). The most common case is where a

company's capital is all paid up and it requires more to go on. In such

a case it obtains it by transferring its assets to a new company, the

shares in which are allotted to the members of the old company, say £1
shares credited with the 15s. paid up. The uncalled 5s. thus forms a

fund for working capital; or the company may desire to carry on
some business outside the scope of its memorandum, which the Court
has no power to sanction under the Companies (Memorandum of

Association) Act, 1890. Sometimes a reconstruction is the only way of

getting rid of onerous preference or founders' shares. Eeconstructions

fall, broadly speaking, into two classes—(1) Eeconstructions under the

Joint-Stock Companies Arrangement Act, 1870 ; and (2) reconstructions

{a) by sale and transfer of a company's assets, either under sec. 161 of

the Companies Act, or {b) under a power in the company's memorandum.
An amalgamation is not a " reconstruction " {Hooper v. Western Counties,

1892, 41 W. E. 86). It is a blending of two undertakings {Ee South

African Supply and Cold Storage Co., [1904], 2 Ch. 268 ; but see Wall v.

London and Northern Assets Corp. (No. 1), [1898] 2 Ch. 469, C. A.). For
an illustration of an ultra vires amalgamation, see Greenwich Fier Co. v.

Thames Conservators, 21 T. L. E. 669.

(1.) Arrangements under Joint-Stock CompaniesArrangement Act, 1870.—^What an arrangement with creditors is to an individual, a scheme of

arrangement under the Joint-Stock Companies Arrangement Act, 1870,

is to a company. The Court may, in such a case—to put it shortly

—
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sanction any compromise or arrangement between a company in winding
up, and the creditors of the company, or any class of them, if such
arrangement is agreed to at a meeting of a three-fourths majority in

value of such creditors, or class of creditors. The Act applies not only

as between the company and the creditors, or any class thereof, but as

between the company and the members, or any class thereof (C. A.,

1900, s. 24; Canning Jarrah Co., [1900] 1 Ch. 708; Mcholl v. Eherlmrdt

Co., 61 L. T. 489). The intention of the legislature in the Act was that,

in the winding up of companies the Court should be in a position to

bind everybody to what the Court thinks is a beneficial compromise to

creditors, liquidators and shareholders {Niclioll v. Eherharclt Co., 1888,

59 L. T. 863). Under the Act it is competent for classes of creditors to

compromise with one another, as well as with the company {Dominion

of Canada Freehold Estate Co., 1886, 55 L. T. 347). To obtain the
approval of the Court the scheme must be a proper one, that is, it must
be made in good faith, and be fair and reasonable {In re Empire Mining
Co., 1890, 44 Ch. D. 402 ; In re Alabama Rly. Co., [1891] 1 Ch. 239). It

is the duty of the Court to see, for instance, that the majority are acting

bond fide, and are not coercing the minority in order to promote interests

adverse to those of the class whom they purport to represent. It is

also the duty of the Court to see that the resolution has been passed
bond fide in the interests of the creditors, and not by debenture-holders,

who are also shareholders, to escape liability as shareholders {In r&

Wedgewood Coal and Iron Co., 1877, 6 Ch. D. 627). The meeting should
adequately represent the entire body of creditors, or class of creditors.

As to who is a " creditor " within the Act, see Re Midland Coal, Cok&
and Iron Co., Ex parte Craig, [1895] 1 Ch. 267. It is for the Master
to see that due notice is given {In re Alabama Rly. Co., supra). The
majority of three-fourths in value is a majority present at the meeting,
not a majority of all the creditors of the company {In re Bessemer Steel

and Ordnance Co., 1875, 1 Ch. D. 251). The liquidator is the proper
person to preside {Slater v. Darlaston Steel and Iron Co., 1887, W. N.
139). Debenture-holders in voting must produce their debentures if

they pass by delivery {In re Wedgewood Coal and Iron Co., 1877, 6 Ch.
D. 6^7; and see In re Madras Irrigation Co., 1881, W. JST. 120). In
case of proxies, the office proxy form should be followed (1896, W. N.
56 (2)). The Court may not only sanction a reconstruction scheme,
under which unsecured creditors are to be allotted fully paid-up shares,

in the new company to the amount of their debts, but compel dissentient

debenture-holders to surrender their securities, and accept in lieu of

them fully-paid shares {In re Einpire Mining Co., 1890, 44 Ch. D. 402;
In re Alabama Rly. Co., [1891] 1 Ch. 213). If a scheme involves a.

reduction of capital, the reduction must be carried out in accordance
with the statutes specially dealing with the reduction of capital {Re
Cooper, Cooper & Johnson, 51 W. E. 314). Where the scheme provides
for transfer to a new company, it is not necessary that such new com-
pany should be incorporated before the Court's sanction is given {Re
Cannimj Jarrah Timber Co., [1900] 1 Ch. 708, C. A.). Examples of
schemes may be found in Dominion of Canada Freehold Estate Co., 1888,
58 L. T. 347; In re Dynevor Collieries Co.. 1878, 11 Ch. D. 605; In re
Western of Canada Oil Co., 1874, W. N. 148 ; In re Bessemer Steel and
Ordnance Co., 1875, 1 Ch. D. 251 ; In re Akanhoo Gold Coast Mining Co.,

1890, 1 Meg. 43 ; Re Tea Corp., Sorsbie v. Tea Corp., [1904] 1 Ch. 12.

The language of a scheme, e.g. such a word as " discount," should be-
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construed in the sense which an ordinary business man would attach to

it {Re Land Securities Co., Ex "parte FarqnUar, [1896], 2 Ch. 320, 0. A.).

The Court will not sanction a scheme under the Act which provides for

the payment of costs or the remuneration of persons whose assistance is

required to carry out the scheme, unless express provision is made for

bringing in the costs and remuneration for taxation or allowance by the

Court {In re Mortgage Insurance Corp., 1896, W. N. 4 (3) ; and see 1894,

W. N. 166). The Act does not apply to the colonies, and accordingly a

scheme under it is no defence to an action on a debt arising in a colony

{Neio Zealand Co. v. Morrison, [1898] A. C. 349).

(2.) Sale and Transfer ofAssets (a) Under Sec. 161 o/ the Companies Act,

1862.—Under the method of reconstruction by sale and transfer of assets,

the liquidators of a company in voluntary winding-up may, with the

sanction of a special resolution of the company, receive in consideration,

or part consideration, for the transfer or sale of the assets to another

company, shares, policies or other like interests of the transferee com-
pany in lieu of cash for distribution among members of the company in

winding-up (C. A., s. 161). Any dissentient member may require the

liquidators to purchase his interest, the price to be determined by
arbitration (s. 162). An article is invalid which seeks to deprive a

shareholder of this right to have his interest in the company assessed

by arbitration {Payne v. Cork Co., [1900] 1 Ch. 308 ; Baring Gould v.

Sharpington Comhiiied Pick and Shovel Syndicate, [1899] 2 Ch. 80

;

Doughty v. Lomagunda Beefs, Ltd., [1903] 1 Ch. 673).

The meaning of sec. 161, which applies to a winding-up under
supervision as well as a purely voluntary winding-up {In re Imperial

Mercantile Credit Assoc, 1871, L. R. 12 Eq. 514), is that the company in

voluntary winding-up instead of disposing of its assets for money may
dispose of them for shares in any other company or policies, or any like

interest or future profits or other benefit from the purchasing company,
but whatever the benefit is—in whatever shape taken—it is to be given

or paid or handed over to the liquidators for the benefit of the contribu-

tories of the company wound up, subject to the payment of their debts

{Griffith V. Paget, 1877, 5 Ch. D. 898). The sale under sec. 161 must be

a sale to another company, or to an agent for a company to be formed
{In re Hester & Co., 1875, 44 L. J. Ch. 757), not an individual {Bird v.

Bird's Patent Seivage Co., 1874, L. E. 9 Ch. 358), but it may be to a

foreign company {In re Irrigation Co. of France ; Ex parte Fox, 1871,

40 L. J. Ch. 439). The sale may also be of a part only of the business {In

re City and County Investment Co., 1879, 13 Ch. D. 481). The agreement
for sale providing for payment of a bonus out of the purchase-money to

the directors of the old company will not vitiate the agreement {Southall

V. British Mutucd Life Assurance Society, 1871, L. R. 6 Ch. 69). The
section does not contemplate the subjecting of the shareholders in the

selling company without their unanimous consent to a fresh and original

liability, such as guaranteeing the sufficiency of the transferred assets

{Clinch V. Financial Corp., 1868, L. E. 4 Ch. 121), or paying a premium
on the shares they are to receive to be carried to the reserve fund of

the transferee company (/m^m«/ Bank of China v. Bank of Hindustan,

1868, L. E. 6 Eq. 91); but the shares in the new company not being

fully paid up does not make the agreement ultra vires {Nicholl v.

Eherhardt, 1888, 59 L. T. 862). The general meeting can only decide

on the nature of the consideration, not on the mode of its distribution,

e.g. as between preference and ordinary shareholders {Griffith v. Paget,



COMPANY 321

1877, 5 Ch. D. 894). Shares in the new company given to the share-

holders as consideration for the transfer are not assets of the old

company, and cannot be reached by a creditor in an action against

the company {Cardiff Preserved Coal Co. v. Norton, 1867, L. R. 2

Ch. 409).

A shareholder, on a proposed sale and transfer under sec. 161, has

three courses open to him—(1) He may assent to the resolution
; (2) he

may do nothing; (3) he may dissent within seven days and be paid

cash for his shares {Los' Case, 1868, 11 Jur. N. S. 661). If he contem-
plates accepting the option of shares in the new company he must act

promptly* {Postlethwaite v. Port Philip Gold Co., 1889, 43 Ch. D. 452),

especially if the company's property is of changing value {Zuccani v.

Nacupai Gold Mining Co., 1889, 61 L. T. 176 ; and see Weston v. New
Guston Co., 1889, 62 L. T. 275 ; Burdett-Coutts v. True Blue {Hannans)
Gold Mine, [1899] 2 Ch. 616, C. A. ; and Niclwll v. Merhardt Mining Co.,

59 L. J. Ch. 103).

When a shareholder gives notice of dissent he must in the same
notice require the liquidator to purchase his shares {In re Union Bank
of Kingston-on-Hull, 1880, 13 Ch. D. 808). The liquidator can then
buy off his opposition {De Bosaz v. Anglo-Italian Bank, 1868, L. R. 4
Q. B. 474). If a dissentient shareholder refuses to accept the valuation

put upon his interest by the liquidator, his interest must be settled by
arbitration under sec. 162 {In re Imperial Mercantile Credit Association^

1871, L. R. 12 Eq. 504). The interest—at 4 per cent.—is payable from
demand not award {In re United States Cable Co., 1879, 48 L. J. Ch. 665).

It may be asked how creditors of the company are protected. The
answer is that they can, if unpaid, at any time within a year, get a
winding-up order, and the resolution for sale and transfer will then
be invalidated {In re Callao Bis Co., 1889, 42 Ch. D. 169 ; Vinings Case,

1870, L. R. 6 Ch. 96).

(b) Sale of Undertaking under Power in Memorandum.—A power to

sell the company's undertaking for such consideration as the company
may think fit, and, in particular, for shares, debentures, or securities of

any other company, is now usually inserted in a company's memorandum,
and has this advantage, that under it a reconstruction can be carried

through without the loss of credit attaching to a winding-up. See

Cottmi V. Imperial Co., [1892] 3 Ch. 454; Grant v. United Switchback

Ely., 1889, 40 Ch. D. 135; In re New Zealand Co. v. Peacock, [1894]
1 Q. B. 622; Doughty v. Lomagunda Reefs, Ltd., [1902] 2 Ch. 837.

Apart from such a power, expressed or implied in its memorandum, a
company cannot sell its undertaking {Simp>son v. Westminster Palace

Hotel Co., 8 H. L. C. 712). A power to sell for "shares" includes a
power to sell for partly paid shares {Mason v. Motor Traction Co., [1905]
1 Ch. 419). The resolution to sell being accompanied by a resolution

to wind up does not affect the company's power to exclude the operation

of sec. 161 {Doughty v. Lomagunda Reefs, Ltd., [1902] 2 Ch. 837). A
clause forfeiting a dissentient shareholder's interest for the benefit of

the new company, if he does not accept the shares offered him, is

oppressive and invalid {Manners v. St. David's Gold and Copper Mines,

Ltd., [1904] 2 Ch. 593; Bisgood v. Nile Valley Co., [1906] 1 Ch. 747);
but a clause by which the new company might sell the shares declined
for what they would fetch, and distribute the proceeds among the dis-

sentients in the proportion of third holdings, was upheld in Fuller v.

White Feather Reward, Ltd., [1906] 1 Ch. 823.

VOL. III. 21
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Winding-up.—1. By the Court.

A company once incorporated under the Companies Acts cannot be

put an end to otherwise than through the machinery of a winding-up
{Princess of Reuss v. Bos, 1871, L. E. 5 H. L. 193), with this exception, that

the Eegistrar of Joint Stock Companies has power to weed the register by
striking off* defunct companies in certain cases. Winding up is of two
kinds—(1) winding up by the Court, (2) winding up by the share-

holders themselves, either purely voluntary or under the supervision

of the Court. The Companies Acts contemplate primd facie a voluntary

winding-up as the normal mode of liquidation, and 90 per cent, of the

liquidating companies are so wound up; but there are still a large

number of cases in which creditors and contributories of a company

—

creditors especially—are entitled to invoke the assistance of the Court

to administer the company's estate and affairs. The statutory machinery
for this purpose is now of a very complex kind, closely assimilated

to that of bankruptcy. It is set in motion by a petition, which is a

substitute for a suit for winding up a partnership (In re Bradford
Navigation Co., 1892, 41 L. J. Ch. 340; In re New Zealand Banking Co.,

1867, L. E. 4 Eq. 226). This right to present a petition cannot be

taken away from a shareholder by the company's articles {Be Pcveril

Gold Mines, [1898] 1 Ch. 122, C. A.).

Co7npanies tvhich may he wound np.—Any company registered under
the Act and not dissolved {Coxon v. Gorst, 1891, 64 L. T. 444) may be

wound up, and it makes no diff'erence that the sphere of the company's
operations is out of England {In re Madrid and Valencia Bly. Co., 1849,

3 De G-. & Sm. 127), or that its members are all foreigners {In re General

Company for Promotion of Land Credit, 1870, L. E. 5 Ch. 363) ; but

besides these companies the Act provides for the winding up of un-

registered companies, i.e. companies not registered under the Companies
Act, 1862 (C. A., s. 199; In re London IndiariOJber Co., 1865, L. E.

1 Ch. 329). Eailway companies incorporated by Act of Parliament

are excepted from the jurisdiction. Under this section (s. 199), the

Court has made orders for winding up canal and dock and water

companies formed under special Acts, chartered companies, friendly

societies, illegal associations, building societies {Smith's Trustees v.

Irvine and Fidlarton Building Society, 6 E. 99, Ct. of Sess.), foreign

•companies with a branch office in England {Be Syria Ottoman Bly. Co.,

20 T. L. E. 217), life assurance companies, mutual marine insurance

•companies, tram companies, savings banks, and many other associations.

A trade union cannot, however, be wound up, neither can a club {In re

8t. James' Club, 1852, 2 De G., M. & G. 383), nor a foreign company
with only an agent in England. The machinery for winding up an
unregistered company is analogous to that for a registered company
mutatis mutandis (see C. A., ss. 200-204).

The Court.—The Courts having jurisdiction in winding up are the

High Court (the jurisdiction of which is now vested in Mr. Justice

Warrington), the Chancery Courts of Lancaster and Durham, and
the County Courts, with some exceptions (Companies Winding-up Act,

1890, s. 1). The jurisdiction of the Stannaries Court is now trans-

ferred to the local County Courts. Where the paid-up capital of a

company exceeds £10,000, the petition for winding-up must be presented

to the High Court, or if the company is within their jurisdiction, to the

Chancery Courts of Lancaster or Durham ; if the paid-up capital is less
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than £10,000, the petition must be presented to the County Court
within whose jurisdiction the registered office , of the company is

situate {Re New Par Consols (No. 2), [1898] 1 Q. B. 669, C. A.). The
MetropoUtan County Courts are exchided from winding up as from
bankruptcy jurisdiction, their jurisdiction being vested in the High
Court {In re Court Bureau, 1891, W. N. 15).

The Fetition.—A winding-up petition must be in one of the forms given

in the appendix to the Winding-up Eules made under the Companies
Winding-up Act, 1890, Forms Nos. 12 and 13. The petition must
allege facts which will justify a winding-up order, otherwise it will be

demurrable {In re Wear Engine Works, 1874, L. R. 10 Ch. 188). It is

not enough to allege that it is just and equitable that the company
should be wound up {In re Rica Gold Washing Co., 1878, 11 Ch. D. 41).

A petition to the High Court for winding-up is presented, after being

impressed with a £2 companies' winding-up stamp, at the office of the

registrar (Room 66 of the Bankruptcy Buildings), and the registrar

appoints a time and place at which the petition is to be heard, and at

the same time gives out to the petitioner or his solicitor a memorandum.
This memorandum relates to the various formalities to be observed by
the petitioner—the advertisement of the petition, the statutory affidavit

verifying it (Winding-up Rules, 1890, r. 36; Form 17 ; see Re South Stafford-

shire Tramways, 1 Mans. 292 ; and Re Charterland Stores and Trading Co.,

[1900] 2 Ch. 870), not ioWo^Qd. Re African Farms, Ltd., [1906] 1 Ch. 640),

and the service of the petition ; and before the petition will be placed

in the paper the petitioner or his solicitor must attend the registrar and
satisfy him that these formalities have been complied with, so that the

petition may be " in order " when it comes before the Court (Winding-
up Rules, April 1892, r. 18). If a petition is presented maid fide, or is

otherwise an abuse of the Court's process, the Court has an inherent

jurisdiction to restrain advertisements {Ex ixirte Advance Boiler Co.,

[1894] 2 Ch. 349) ; so where a petition is presented to obtain payment
of a debt hond fide disputed, the Court will restrain it {Cercle Restaurant

Castiglione Co. v. Lavery, 1880, 18 Ch. D. 555 ; Cadiz Waterworks Co. v.

Barnett, 1874, L. R. 19 Eq. 182). The presentation of a winding-up

petition against a company without reasonable or probable cause is

a ground of action without any proof of special damage resulting

therefrom {Quartz Hill Consolidated Gold Mining Co. v. Eyre (No. 2),

1884, 50 L. T. 274).

AiJ'pearance on Fetition.—Creditors or contributories who wish to

appear on the hearing of a petition must now give notice of their

intention to do so to the petitioner at the address given in the

advertisement, before 6 o'clock p.m. on the day preceding the hearing,

and must state whether they mean to support or oppose (Winding-up
Rules, April 1892, r. 20). This salutary rule is designed to prevent

the parties who appear waiting to take sides till they see whether
the petitioner is going to win or not, so as to secure their costs.

The petitioner makes out a list of the names and addresses of those

who have given notice, and a fair copy is handed to the judge on the

hearing; if no notice of appearance has been received, it should be so

stated {In re Australian Alkaline, 1891, 36 Sol. J. 139 ; Lucigen Light

Co., 1891, 36 Sol. J. 540). A creditor or contributory appearing without
having given notice of intention to appear is not to be heard, and is

never allowed any costs. A second petition can only be properly pre-

sented where the second petitioner has good reason to believe the first
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to be collusive {In re Norton Iron Co., 1877, 47 L. J. Ch. 91 ; In re Scott

<& Jackson, 1893, W. N. 184; In re Standard Cement Co., 1890, W. N. 91

;

Sheringham Development Co., 1893, W. N. 5).

Petition hy Creditor.—A winding-up petition may be presented by
the company itself, by a creditor, by a contributory (C. A., s. 82),

and also, now, by the official receiver (Companies Winding-up Act,

1890, s. 14). The object of a creditor's petition—which is by far the

most common kind of petition—is to get paid. A creditor's petition,

as Jessel, M.R., said in In re St. Thomas Dock Co., 1876, 2 Ch. D. 118,

ought to be presented with no other object. The assignee of a debt may
petition (In re Paris Skating Pink, 1877, 5 Ch. D. 962); though the

assignment is equitable only (Pe Montgomery Moore Shi;p Collision Doors

Syndicate, 72 L. J. Ch. 624) ; so may the executor of a creditor (In re

Masonic General Life Assurance Society, 1886, 32 Ch. D. 372). A secured

creditor may present a winding-up petition {Moor v. Anglo-Italian Pank,

1879, 10 Ch. D. 681), e.g. a debenture-holder whose interest is in arrear

{Olathe Silver Mining Co., 1884, 27 Ch. D. 278; In re Chapel House
Colliery, 1883, 24 Ch. D. 259 ; Central Pailway Company of Monte Video,

1879, 11 Ch. D. 372); but not, if nothing is presently due to him for

principal or interest {Pe Melhourne Prewery & Distillery, Ltd., [1901]
1 Ch. 453). If the debt is bond fide disputed, a winding-up petition is

not a legitimate mode of enforcing payment, and will be dismissed with
costs. This is a well-settled rule (In re Gold Hill Mines, 1883, 23 Ch. D.

214; Niger Merchants v. Capper, 1880, 18 Ch. D. 557; In re Imperial

Guardian Life Assurance Society, 1869, L. R. 9 Eq. 447). Non-payment
of a disputed debt is no proof of insolvency {In re Wheal Lovell Mining
Co., 1849, 1 Mac. & G. 1). In such a case the Court sometimes directs

the petition to stand over, with leave to bring an action {Powes v. Hope
Mutual Insurance Co., 1866, 11 H. L. 389 ; In re Neiv York Exchange
Co., 1887, 58 L. T. 915). A petition may also be ordered to stand over

pending a resolution for a voluntary winding-up {Pe St. Thomas Dock
Co., 2 Ch. D. 116; Pe St. Neofs Water Co., 93 L. T. 788). A petition-

ing creditor's debt need not necessarily amount to £50 {Pe Leyton &
Walthamstoiv Cycle Co., 50 W. R. 93).

An equitable debt will support a petition {In re National Permanent

Penefit Puilding Society, 1869, L. R. 5 Ch. 312). If a bare trustee^ of a
debt petitions, he must join the beneficial owner of the debt {In re

Ooregum Gold Mining Co., 1885, 29 Sol. J. 204).

Py Shareholder.—A contributory who petitions must be either

an original allottee, or the shares must have been held by him and
registered in his name for at least six months, during the eighteen

months previous to the commencement of the winding-up, or they
must have devolved upon him through the death of a former
holder (C. A., 1867, s. 40). This is to prevent shares being trans-

ferred to anybody—the nominee, perhaps, of a rival in trade—to

qualify him to present a petition. As to " held," see In re Wara
Wynaad Indian Gold Mining Co., 1882, 21 Ch. D. 849. A bankrupt
shareholder cannot present a petition, for he is not a contributory,

though his trustee is {ihicl.). A shareholder being in arrear with
calls will not prevent the Court making a winding-up order {In re

Diamond Fuel Co., 1879, 13 Ch. D. 406). A shareholder though fully

paid is still a contributory, and as such may present a winding-up
petition {In re Nationcd Savings Pank Association, 1865, L. R. 1 Ch. 547).

But as a fully paid up shareholder is under no further liability, he must
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satisfy the Court, before it will make an order, that there will be a sub-

stantial surplus available for division among the shareholders {In re Rica
Gold Washing Co., 1879, 11 Ch. D. 36 ; In re Vron Colliery Co., 30 W. E.

388), of actual or at least probable assets {In re Lancashire Brick and Tile

Co., 1865, 34 Beav. 330; In re Diamond Fuel Co., 1879, 13 Ch. D. 408;
see, however. In re Rica Gold Washing Co., 1879, 11 Ch. D. 36).

Mismanagement is not a ground for a shareholder presenting a

petition. He should get the directors to call a meeting {In re Profes-

sional Bentfit Building Society, 1871, L. R. 6 Ch. 862) ; nor is the fact of

the company being a losing concern {Re Suhurhan Hotel Co., L. E. 2 Ch.

745) ; nor the shareholder having been induced to take the shares by
fraud or misrepresentation. His right remedy in such a case is rescission

{In re Union Hill Silver Co., 1870, 22 L. T. 402, see p. 278).

A petitioner may, by leave of the Court, withdraw his petition, but

it is a common thing now, when leave to withdraw is asked, to adjourn

the petition, with liberty to any creditor or contributory to take up the

petition under Winding-up Eules (r. 2, March 1893 ; In re Invicta Works,

1894, W. N. 39). This is to prevent collusion. A withdrawing petitioner

must pay the costs of those persons who appear, and who have given

notice within the time limited by the Winding-up Eules (April), 1892,

r. 20, of their intention to do so—one set of costs to those supporting the

petition, and one set of costs to those opposing {Re British Electric Street

Tramways, [1903] 1 Ch. 725), the reason being that by advertising the

petition the petitioner has invited creditors and contributories to appear

{In re Nacnpai Gold Mining Co., 1885, 28 Ch. D. 65).

Grounds for Winding-up.—Whether it is a creditor or contributory

who is petitioning, he must bring his case within the statutory juris-

diction. This jurisdiction—in what cases, that is, a company may be

wound up by the Court—has been carefully defined by the legislature

(C. A., s. 79). The cases are as follows:—"(1) Whenever the company
has passed a special resolution requiring the company to be wound
Tip by the Court; (2) whenever the company does not commence its

business within a year from its incorporation, or suspends its business

for the space of a whole year
; (3) whenever the members are reduced

in number to less than seven; (4) whenever the company is unable to

pay its debts; (5) whenever the Court is of opinion that it is just

and equitable that the company should be wound up." It is only

in these cases that an order for winding-up by the Court can be made
{In re Langham Skating Rink Co., 1877, 5 Ch. D. 683 ; In re Irrigation

Co. of France, 1871, 40 L. J. Ch. 435). If the facts on a winding-up

petition do not bring the company within one of these five cases, the

Court will not take upon itself, under sec. 79 (5), to determine whether

it is for the interest of the shareholders generally that the company
should be wound up ; that must be settled by a domestic tribunal of the

shareholders, i.e. a statutory majority of three-fourths, under sec. 129 (2).

All the clauses have undergone a microscopic scrutiny by the Court. The
first calls for no comment. The shareholders themselves invite the

intervention of the Court. As to the second, non-commencement of

business is only meant to be one test of whether the company is in such

a state that it ought to be wound up {In re Metropolitan Railway Ware-
housing (7o., 1867, 15 W. E. 1121 ; and see In re Capitcd Fire Insur. Assoc,

21 Ch. D. 209). The Court will not make a winding-up order on the

ground of suspension if sufficient reasons are given for the delay {Re

Metropolitan Raihvay Warehouse Co., 36 L. J. Ch. 827), or unless satisfied
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that there has heen an intention on the part of the company to abandon

its business, or an inability to carry it on {In re Tomlin Patent Horne

Shoe Co., 1886, 55 L. T. 314; In re Middleshorm/gh Assembly Booms Co.,

1880, 14 Ch. D. 104 ; South Luipaards Vlei Gold Mines, 13 T. L. II. 504).

An abandonment of one object is not an abandonment of all {In re

Norwegian Titanic Iron Co., 1865, 35 l^eav. 223 ; In re Patent Bread

MacJdnery Co., 1866, 14 W. E. 787). The third clause—reduction to

less than seven members—is illustrated in In re South London Fish-

market Co., 1888, 39 Ch. D. 324. The fourth clause, "whenever the

company is unable to pay its debts," is much the commonest ground for

winding up. Here the legislature has not left it to the Court to

ascertain insolvency, but has furnished in sec. 80 (4) a criterion. A
company is to be deemed unable to pay its debts whenever—to put it

shortly—a creditor for £50 has served a demand for payment, and the

company has neglected for three weeks {In re Catholic Pnhlishing Co.,

1864, 2 De G., J. & S. 116) to pay or compound the debt. The Court is

bound to treat such " neglect " to comply with the statutory demand as

conclusive evidence of the company's insolvency {In re Imperial Hydro-
pathic Hotel Co., 1882, 49 L. T. 160). But debt means debt absolutely

due {In re European Life Assur. Society, 1869, 39 L. J. Ch. 324; In re

Bristol Joint-Stock Bank, 1890, 44 C'h. D. 703). Mere omission need not

be " neglect " if there is reasonable cause {In re London and Paris Bank-
ing Corp., 1874, L. R. 19 Eq. 444), as the debt being disputed {In re

Wheal Lovell Mining Co., 1849, 1 Mac. & G. 1). The statutory test in

sec. 80 (1) is not the only one, sec. 80 (4). As to the solvency of an
insurance company, see In re European Life Assur. Society, 1869, L. R.

9 Eq. 122. The last case is where it is in the opinion of the Court "just

and equitable " that the company should be wound up. It was at one

time held that "just and equitable" in (5) must be confined to cases

ejusdem generis with those before enumerated {In re Wear Eiigine Works
Co., 1874, L. R. 10 Ch. 191 ; In re Anglo-Greek Steam Co., 1866, L. R.

2 Eq. 6) ; but this artificial rule of construction may now be treated as

obsolete {Be Amalgamated Syndicate, [1897] 2 Ch. 600 ; Be Sailing Shipt

Kentmerc, [1897] W. N. 58 ; Be Brinsmead & Sons, [1897] 1 Ch. 406). If

the company is a " bubble," for instance {In re Anglo-Greek Steam Co.,

stqjra ; In re London and County Coal Co., 1866, L. R. 3 Eq. 355), it may
be wound up under this clause, or if the substratum of the company is

gone {In re Suburban Hotel Co., 1867, L. R. 2 Ch. 750) ; if, for instance,

the company is formed to work a particular gold mine, and the mine has

been sold {In re Haren Gold Mining Co., 1882, 20 Ch. D. 51 ; In re Bed
Bock Gold Mining Co., 1889, 61 L. T. 785); or to work a patent as for

making coffee out of dates, and the patent cannot be obtained {In re

German Date Coffee Co., 1881, 20 Ch. D. 169); or to buy land which is

not discoverable on the map {In re Nylestrom, 1889, 61 L. T. 785); or

a concession to lay a submarine cable, which is found to be void {In re

International Ccd)le Co., 1890, 2 Meg. 183); or to work a ship, and the

ship is lost {Pirie v. Stewart, 6 F. 847, Ct. of Sess. ; see also Be Brinsmead
& Sons, Ltd., [1897] 1 Ch. 406, C. A. ; Be Amalgamated Syndicates, Ltd.,

[1897] 2 Ch. 600; In re Crown Bank, 1890, 44 Ch. D. 634); or there

is a complete deadlock as to the company's affairs {In re Sailing Ship
'' Kentmere'' Co., 1897, W. N. 58), as distinguished from a mere quarrel

between two sets of shareholders {Symington v. Symington's Quarries,

8 F. 121, Ct. of Sess.). In these and other similar cases the impossibility

of carrying out the principal object of the company makes a winding-up
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order just and equitable, and the fact that a majority of shareholders
want to go on will not prevent the Court making the order in a share-

holder's petition {In re Bristol Joint-Stock Bank, 1890, 44 Ch. D. 703).

But the company being a losing concern {In re Suhurhan Hotel Co., 1867,
L. K. 2 Ch. 745 ; In re Factage Parisien, 1865, 13 W. E. 214), or the
directors being guilty of misconduct {In re Anglo-Greek Steam Co., 1866,
L. K. 2 Eq. 1 ; In re Professional Benefit Building Society, 1870, L. R.
6 Ch. 862), or the shareholders few and the assets small {In re Second
Commercial Benefit Building Society, 1879, 48 L. J. Ch. 753 ; In re Natal
Co., L. R. 3 Ch. 355), does not make it "just and equitable" that the
company should be wound up. If there is a probability of a surplus, the
Court will have regard to the wishes of the shareholders, rather than
the creditors {In re Chillington Iron Co., 1885, 29 Ch. D. 159). The latest

case on the subject is In re Brinsmead & Co., [1897] 1 Ch. 406. When
a petitioning creditor's debt is established, a winding-up order is, speak-
ing? generally, ex debito justitice {Boives v. Hope Mutual life Insur. Society,

18^65, 11 H. L. 540 ; In re Western of Canada Oil Co., 1874, L. R. 17 Eq.

1 ; In re Chapel House Colliery Co., 1883, 24 Ch. D. 259 ; Re Crigglestone

Coed Co., [1906] 2 Ch. 327, C. A.; Re Chic, ltd., [1905] 2 Ch. 345; Re
Melson, [1906] 1 Ch. 841), but not as against the wishes of the majority
of creditors {In re Great Western {Forest of Dean) Coal Consumers Co.,

1882, 21 Ch. D. 773; In re Uruguay Central Rly. Co. of Monte Video,

1879, 11 Ch. D. 372). For the Court is bound under the Companies
Act, s. 91, to have regard to the wishes of the creditors generally
{In re Western of Canada Oil (7o., 1873, L. R. 17 Eq. 5; In re West
Hartlepool Iron Works Co., 1875, L. R. 10 Ch. 618). Even the wishes
of creditors will be disregarded, however, if there is a case requiring, in

the opinion of the Court, investigation {In re Krasnapolsky, [1892] 3 Ch.

174), a new element having been introduced by the disciplinary policy of

the Companies (Winding-up) Act, 1890. There is this further qualifica-

tion of the primCifacie right to a winding-up order, that the Court is not
bound to set the winding-up machinery in motion if there are no assets,

or such as there are will be exhausted by debentures {In re St. Thomas
Bock Co., 1866, 2 Ch. D. 119 ; In re Great Western {Forest ofDean), supra;
In re Chapel House Colliery Co., 1883, 24 Ch. D. 259), and winding-up
cannot therefore accomplish the purpose for which the machinery was
intended by the legislature {In re Fraternity ofFree Fishermen ofFavers-
ham, 1887, 36 Ch. D. 339) ; and a petitioner ought to allege the existence

of available assets {Practice Note, [1902] W. N". 77). But the onus is

on the company, not the petitioner, to prove the futility of the order
{Re Crigglestone Coal Co, [1906] 2 Ch. 327, C. A.; Re Melson & Co., [1906]
1 Ch. 841 ; Re Chic, ltd., [1905] 2 Ch. 345 ; In re Fraternity of Free
Fishermen ofFaversham, supra). If it is doubtful whether the winding-
up will produce assets, an inquiry may be directed {In re Olathe Silver

Mining Co., 1884, 27 Ch. D. 278 ; In re Bahia Central Sugar Factories,

1890, 34 Sol. J. 156).

A shareholder in a limited company presenting a winding-up petition

is in a very different position from a creditor. A shareholder has no
right to stop the company's business when a large majority of share-

holders wish to go on {In re Middleshorough Assembly Rooms, 1880,
14 Ch. D. 104). A fortiori if he is a fully-paid shareholder {In re Patent
Artificial Stone Co., 1864, 34 Beav. 185). Nor, if a majority of the share-
holders wish to wind up voluntarily, has he a right to have the company
wound up by the Court, unless there are circumstances requiring investi-
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gation {Re Haycraft Gold Reductiooi Co., [1900] 2 Ch. 280; and see Re
Giitta Pcrclia Corp., [1900] 2 Ch. 665); or voluntary liquidation is likely

to prejudice the shareholders {Re National Co.forDistrihviion ofElectricity,

[1902] 2 Ch. 34; Re Teede & Bishop, Ltd., 70 L. J. Ch. 409). To try and
mislead the Court when a winding-up petition is pending as to the wishes

of shareholders, by passing a sham resolution to wind up voluntarily, is a

contempt of Court {Re Parsonage & Co., [1901] 2 Ch. 424).

Windhig-vp Order.—Appeal.—A winding-up order is appealable

(Judicature Act, 1873, s. 19 ; C. A., s. 124). Only the company or

a creditor or contributory can appeal {In re Bradford Navigation Co.,

1870, L. K. 5 Ch. 600). The time for appealing is fourteen days (K. S. C,
Order 58, rr. 9, 15; Re National Shares, Ltd., [1899] 2 Ch. 776), ex-

tendible by the Court {In re New Callao Co., 1883, 22 Ch. D. 484). Such
appeals are treated as interlocutory {Ann. Rr., 1907). If a limited

company is the sole appellant it will be ordered to give security for costs

{In re Diamond Fuel Co., 1879, 13 Ch. D. 400). As to costs of creditors

and contributories appearing on such an appeal, see Re Iho Investment

Trust, [1903] 2 Ch. 373.

Costs.—The general rule where a winding-up order is made is to give

the petitioner and the company their costs out of the assets, and one set

of costs among creditors and one set of costs among contributories

appearing to support the winning side {In re Beckham Tramways Co.,

1888, 57 L. J. Ch. 462 ; In re Criterion Gold Mining Co., 1889, 58 L. J. Ch.

277 ; In re Brighton Marine Balace Co., 1897, W. K 12). Shareholders

or creditors appearing by the same solicitor as the petitioner are not

allowed a share {Brighton Marine Palace Co., [1897] W. K 12). Where
the petition is dismissed the general rule is that the petitioner pays the

costs of the company opposing, and one set of costs is given among the

creditors appearing to oppose, and one set among the shareholders

appearing to oppose ; but these rules are subject always to the Court's

discretion. As to costs of taking copies of evidence, see Iho Investment

Trust, [1904] 1 Ch. 26. A successful petitioner's costs are a first charge

on the assets {In re Capital Fire Insurance Association, 1883, 24 Ch. D.

415). Creditors and contributories appearing on an appeal and sup-

porting the winning side will be allowed their costs of appeal {In re New
Gas Co., 1877, 5 Ch. D. 703), but subject to the question of the propriety

of their so appearing, as to which see Re Iho Investment Trust, [1903]
2 Ch. 373. The order in which costs of winding-up are payable out of

the assets is prescribed by r. 31 of the Winding-up Eules, 1890. A
petitioner's costs will not have priority over debenture-holders' claims,

though the debentures have benefited by the winding-up {Re Anglo-
Austrian Printing and Ptihlishing Union, [1895] 2 Ch. 891).

The Official System.—Under the official system of administration

introduced by the Companies (Winding-up) Act, 1890, the proceedings

in a winding up by the Court have been closely assimilated to those

in bankruptcy. The matters arising in the execution of the Act are

assigned to the bankruptcy department of the Board of Trade; the

official receiver is, as in bankruptcy, an officer of the Board of Trade
(albeit he is also an officer of the Court). He is appointed by the Board
of Trade, and is accountable to it. The Board audits his accounts,

takes cognisance of his conduct when acting as liquidator (Companies
(Winding-up) Act, 1890, s. 25), and gives him directions just as it does

a trustee in bankruptcy. All moneys received by a liquidator have to

be paid by him into the Companies Liquidation Account at the Bank of
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England, as in bankruptcy into the Bankruptcy Estates Account, within

ten days. The public examination of directors (see infra), the com-
mittee of inspection (p. 331), the employment of special managers (p. 334),

are other parts of the bankruptcy machinery imported into winding-up.

This official control is designed to secure purity and efficiency of

administration, but it is also designed to be disciplinary. It is a recog-

nition of the principle that the State—the community at large—is

interested in the maintenance of a high standard of commercial integrity,

and in the* detection and punishment of fraud, and that these are not

matters merely between the company, its shareholders, and its creditors.

When a winding-up order is made, a copy of the order is sent by the

registrar to the official receiver, and by him served on the secretary of

the company, and it then becomes the duty of the secretary and other

officers of the company to attend on the official receiver and make out a

statement of the affiiirs of the company in the prescribed form, verified

by affidavit (Companies (Winding-up) Act, 1890, s. 7; Winding-up
Kules, 1890, 58-62; Re New Far Consols (No. 1), [1898] 1 Q. B. 573).

The notes of these interviews are private {Re Lake George Mines, [1904]
1 Ch. 803). This statement of affairs is placed by the official receiver

on the file of proceedings. As soon as the statement is prepared and
filed (Winding-up Eules, r. 45), but not before, separate meetings of

creditors and contributories are to be summoned by the official receiver

—called the first meetings—to determine two things—(1) Whether the

Court shall be applied to to appoint a liquidator in place of the official

receiver {Re Reicl & Sons, [1900] 2 Q. B. 634) ; and (2) whether the Court

shall be applied to to appoint a committee of inspection to act with the

liquidator, and if so, who are to be the members of such committee

(Companies (Winding-up) Act, 1890, s. 6). The official receiver acts as

chairman at these meetings. A person cannot vote as a creditor at a

first meeting unless he has duly proved a debt due to him from the

company (Companies (Winding-up) Act, First Schedule (6)), nor can he

vote in respect of an unliquidated or contingent or unascertainable debt

(ibid. (7) ; see Ux parte Ruffle, 1873, L. E. 8 Ch. 997 ; Ux parte Pearce,

1879, 13 Ch. D. 262 ; In re Canadian Pacific Colonisation Co., 1891, W. N.

122). A secured creditor, unless he surrenders his security, must assess

the value of it. A creditor or contributory may vote either in person

or by proxy in the prescribed form. The directors and other officers

must attend the meetings (Winding-up Eules, 1890, r. 43).

As soon as practicable after receipt of the company's statement of

affairs the official receiver is to submit a preliminary report to the

Court—" {a) as to the amount of capital subscribed and paid up, and the

estimated amount of assets and liabilities ; ih) if tlie company has failed,

as to the causes of failure
;

(c) whether, in his opinion, further inquiry is

desirable as to any matter relating to the promotion, formation, or failure

of the company or the conduct of the business thereof." This report is

ordinary routine. The official receiver may also issue a further report

or reports stating the manner in which the company was formed, and
whether, in his opinion, " any fraud has been committed by any person

in the promotion or formation of the company, or by any director or

other officer of the company in relation to the company since the forma-

tion thereof, and any other matters which, in his opinion, it is desirable

to bring to the notice of the Court." Thereupon the Court may, on

considering the report, direct that any person who has taken any part in

the promotion or formation of the company, or has been a director or
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officer of the company, shall attend and be publicly examined on oath as

to the promotion or formation of the company, or as to the conduct of

the business of the company, or as to his conduct and dealings as director

or officer of the company (Companies (Winding-up) Act, 1890, s. 8). To
give the Court jurisdiction to direct a public examination the "further

report," mentioned in sec. 8 (2), must have been issued, and express the

opinion that d, pHmd facie case of fraud has been made out against some
particular person in the promotion or formation of the company, or by a.

director or other officer {Ex parte Barnes, [1896] A. C. 146). The report

need not show that the charge is proved, but only that there is sufficient

basis for the opinion of the official receiver {Re Civil, Na'val and Military

Outfitters, [1899] 1 Ch. 215, C. A.). As to discharging the order, see Be
New Travellers' Chambers, [1895] 1 Ch. 395 ; and Be National Stores,

[1899] 2 Ch. 773. When a public examination is directed, it is held

before the registrar at a time and place fixed by the Court. The
registrar has a judicial discretion as to the questions which may be put
{Be London and Globe Finance Co., 50 W. E. 253). The shorthand notes

are evidence against the examinee (Winding-up Kules, 1890, r. 27, April

1892). The number of public examinations ordered in the year covered

by the latest Eeport was twenty-seven.

Liquidator.—The official receiver is contemplated by the Companies
(Winding-up) Act, 1890, as normally the proper person to act as liqui-

dator. No one else but the official receiver can, after a winding-up
order, be provisional liquidator (Companies (Winding-up) Act, s. 4 (5)

;

In re North Wales Gunijoivder Co., [1892] 2 Q. B. 220). It is the official

receiver who, on the making of a winding-up order, is charged with the

conduct of the proceedings. He is to act as liquidator during any
vacancy in the office (Companies (Winding-up) Act, s. 4). But the Act
reserves power to the creditors and contributories at the first meeting
after the winding-up order to determine whether they will have a liqui-

dator of their own choice^a commercial liquidator—or accept the official

receiver as such. If the creditors and contributories are unanimous in

wishing for a liquidator of their own, the Court will give effect to their

wishes. If they cannot agree the Court will decide between them.

Where a liquidator other than the official receiver is appointed, he is

not to act until he has notified his appointment to the Eegistrar of Joint-

Stock Companies and given security to the satisfaction of the Board of

Trade (Winding-up Act, 1890, s. 4 (3)); but when he has done so, his

title relates back to the commencement of the winding-up
( Wiltshire

Iron Co. V. Great Western Bly. Co., 1881, L. E. 6 Q. B. 176).

A liquidator is an agent, not a trustee {Knoivles v. Scott, [1891] 1 Ch.

717). He differs from a trustee in bankruptcy in one important respect,

that he has not the assets of the company vested in him {Ebsworth &
Tidys Contract, 1889, 42 Ch. D. 49). A liquidator, so far as he repre-

sents the company, has only the rights of the company, but so far as he
represents creditors through the company he has more extensive rights-

{In re London Celluloid Co., 1888, 39 Ch. I). 204). He may, for instance,

resist rescission where the company could not {Tufnell & Ponsonbys Case,

1885, 29 Ch. D. 432), or specific performance {British Water Gas Syndi-

cate V. Notts, 1889, 1 Meg. 435), or call up the amount unpaid on shares,,

though the company has agreed that the shares should be paid by instal-

ments {Cordova Union Gold Co., [1891] 2 Ch. 580). The powers of a

liquidator are very large. In exercising them he is to have regard at

all times to the wishes of creditors and contributories (C. A., s. 91), and
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for the purpose of ascertaining such wishes he may at any time summon
general meetings (Companies (Winding-up) Act, 1890, s. 23 ; Winding-

up Kules, 1890, r. 47). Some of these powers are exercisable without

the sanction of the Court or the committee of inspection—the power,

for instance, to sell the property of the company, prove in the bank-

ruptcy of a contributory, or take out administration, draw bills of

exchange, give receipts, execute documents (C. A., s. 95 ; Winding-up
Act, 1890, s. ^2). Other powers, such as the power to make calls, to

carry on the company's business, to bring or defend actions, or com-

promise with creditors or contributories, or employ a solicitor, are

exercisable only with the sanction of the Court or the committee of

inspection. This sanction must be obtained before any action is taken

{Re London Metallurgical Co., [1897] 2 Ch. 262). As to Misfeasance
Proceedings, see p. 295.

The Committee of Inspection.—The committee of inspection here

referred to is part of the bankruptcy machinery imported into winding-

up. The committee is appointed by the creditors and contributories

(if they decide on having one) at their first meeting. It is designed

to watch and supervise the proceedings of the hquidator. The com-

mittee is to consist of creditors and contributories, and is to meet

not less than once a month. It may at any time require inspection

of the liquidator's record and cash-books (Winding-up Eules, 1890,

r. 144 (2)), and the liquidator is to have regard to its directions. If

those directions conflict with the directions of the creditors and con-

tributories in general meeting, the directions of the creditors and

contributories must prevail. The committee's sanction is necessary

to the liquidator employing a solicitor or making calls or bringing

or defending any legal proceeding, or carrying on the business of

the company, or compromising with a creditor or contributory

(Winding-up Act, 1890, s. 12 (1)). No member of the committee

can directly or indirectly purchase any of the company's assets, or

derive any profit from any transaction arising out of the winding-up,

or receive out of the assets payment for services rendered or goods

supplied to the liquidator. These principles are well illustrated in

In re Gallard, [1896] 1 Q. B. ^Q. The sanction of the Court may
be obtained, but only where the service is of a special nature. No
payment is under any circumstances allowed to a member of the

committee for services rendered by him in discharge of the duties of

his ofhce (Winding-up Eules, 1890, r. 160). Where desirable, the Court

may call a meeting of creditors with a view to altering the constitu-

tion of the committee {Re Radford & Bright, Ltd. (No. 1), [1901] 1 Ch.

272 ;
(No. 2), [1901] 1 Ch. 735).

Protection and Collection of Assets.—The protection of a company's

assets is one of the first objects of a winding-up order, and with this end

in view the Companies Act, 1862, stops summarily all actions and pro-

ceedings (see Humher v. John Griffith Cycle Co., 85 L. T. 141) against the

company (ss. 85, 87), and avoids all the attachments, sequestrations,

distresses, or executions put in force against the estate and effects of

the company after the commencement of the winding-up (s. 163), thus

compelling creditors to come in and share rateably {In re Internationcd

Pulp and Paper Co., 1876, 3 Ch. D. 598 ; In re David Lloyd & Co., 1877,

6 Ch. 1). 344 ; In re Great Ship Co., 1866, 4 De G., J. & S. 70). In all

cases, however, the Court has a discretion, to be exercised, not for the

benefit of any particular creditor, but for the general body of creditors
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interested under the Act (Smith, Fleming & Go's Case, 1866, L. E. 1 Ch.

545; In re Vron Colliery Co., 1882, 20 Ch. D. 445; but see the Scotch

decision, Radford & Bright, Ltd., v. Steveoison, 6 F. 429, Ct. of Sess.).

The Crown is not bound by the Companies Act, not being specially

mentioned, and the Court has therefore no jurisdiction under sec. 87 to

restrain the Crown from proceeding by way of distress or any other

process for arrears of income-tax owing by a liquidating company (In

re Henley & Co., 1878, 9 Ch. I). 469).

Stay of Actions.—An application to stay an action against a company
pending the hearing of a winding-up petition against the company is

made to the Division of the High Court in which the action is pending
(Artistic Colour Printing Co., 1880, 14 Ch. D. 502). It may be made
by the company or by a creditor or contributory. Where a winding-up

order has been made, it operates automatically as a stay, and if the

plaintiff desires to proceed with the action he must get the leave of the

Court which has made the winding-up order ( Wilson v. Natal Investment

Co., 1867, 36 L. J. Ch. 312). A mortgagee of a company is entitled to

leave to commence or continue an action to realise his security ; for the

property i^ijro tanto his (In re David Lloyd & Co., 1877, 6 Ch. D. 339). In

other cases it is a matter of convenience for the discretion of the Court.

Leave has been given to continue an action for specific performance
(Thames Plate Glass Co. v. Land Telegraph Co., 1870, L. E. 11 Eq. 248),

an action for trespass—to determine the plaintiffs right ( JVylei/ v. Exhall

Coal Co., 1864, 33 Beav. 538); for re-entry (In re Strand Hotel Co., 1868,

W. N. 2), for damages under Lord Campbell's Act (In re Thurso New Gas
Co., 1889,42 Ch. D. 491), and for an account (M'Utuen v. London, Bombay,
and Mediterranean Bank, 1867, 15 W. E. 245). Leave will not be given

on an ex parte application ( Western and Brazilian Telegraph Co. v. Bibhy,

1880, 42 L. T. 821). In staying an action commenced before the

winding-up, whether such winding-up is by the Court or voluntary,

the Court allows the creditor, on proving, to add to his debt the costs

of the action down to the time of his receiving notice of the winding-

up (In re Keynsham Co., 1863, 33 Beav. 123). A creditor who com-
mences an action against a company after notice of a winding-up will

be ordered to pay the costs of the action and of the motion to stay (In

re East Kent Shijjping Co., 1868, W. N. 206). The judge of the winding-

up Court has power also, on an ex parte application, to order a transfer

to himself of any cause or matter pending in another Court brought by
or against the company (E. C. S., 1883, Order 49, r. 5 ; In re Landore-

Siemens Steel Co. ; In re Poole, 1886, 55 L. T. 56).

Distress.—In all cases in which a landlord seeks to distrain after a

winding-up order he must show why he should have such an advantage
over the other creditors (In re Oak Pits Colliery Co., 1883, 21 Ch. D.

329 ; for instance, that he has no right of proof in the winding-up (Re

Carriage Co-operative Supply Association ; Ex 'parte Clemence, 23 Ch. D.

154; Re Harpur's Cycle Fittings Co., [1900] 2 Ch. 731). A landlord is

not a "secured creditor" so as to be entitled under sec. 10 of the

Judicature Act, 1875—importing certain bankruptcy rules into wind-
ing-up—to distrain for six months' arrears of rent under the rule

in bankruptcy (B. A., 1890, s. 28 ; In re Bridgewater Engineering Co.,

1879, 12 Ch. D. 181). The rights of the landlord of a company have
been summed up in the following propositions in the above case of In
re Oak Pits Colliery Co.:—(1) Rent in arrear at the commeneemeiit of
the winding-up. If the landlord is a legal creditor of the company in
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respect of rent in arrear at the commencement of its winding-up, he is

not allowed to distrain for the arrears of rent, but must prove his debt
like any other creditor. If the landlord is not a legal creditor of the
company by reason of the company not being his tenant, he is permitted
to distrain for rent in arrear at the commencement of the winding-up
(see In re Carriage Go-operative Supply Association, supra). (2) Bent
accruing after the commencement of the ivinding-up. A landlord of a
company in winding-up, who applies for leave to levy a distress for rent
accrued since* the commencement of the winding-up, must show either

that it is inequitable that the company should be protected by sec. 163
(avoiding distresses), or that the rent is properly payable as part of the
costs, charges, and expenses of the winding-up. If the liquidator, for

instance, has retained possession for the purposes of the winding-up, or

if he has used the property for carrying on the company's business, or

has kept the property in order to sell it or to do the best he can with it,

the landlord will be allowed to distrain for rent which has become due
since the winding-up—it is a debt contracted for the winding-up of the
company, and ought to be paid in full. See In re Internationcd Marine
Hydropathic Co., 1884, 28 Ch. D. 470 ; In re National Arms and Ammu-
nition Co., 1885, 33 W. E. 585 ; Re Higginshaw Mills and Cotton Spiiming
Co., Manchester and County Bank v. Same, [1896] 2 Ch. 544, C. A. ; Be
Lancashire Cotton Spi^mioig Co.; Ex parte Carnelley, 35 Ch. D. 656. If the
occupation is for the benefit of the landlord as well as the company, the
case is different {In re Bridgeioater Engineering Co., 1879, 12 Ch. D. 181).

A mortgagee with an attornment clause is not in as good a position as a
landlord {In re Lancashire Cotton Spinning Co., supra). But winding-up
only bars the landlord's right of distress against " the estate and effects

of the company,'' and, therefore, if the estate and effects of the company
have been overcharged by debentures, they are no longer the estate

and effects of the company, and the landlord may distrain {Be New City

Constitutional Cluh ; Ex parte Purssell, 34 Ch. D. 647 ; Be Harpurs Cycle

Fittings Co., supra).

Executions.—If the sheriff has seized goods before presentation of a
winding-up petition, the Court will not interfere {In re Great Ship Co.,

1864, 33 L. J. Ch. 245 ; Be Boundiuood Colliery Co., Lee v. Same, [1897]
1 Ch. 373). The creditor is a secured creditor {In re Printing Co., 1878,
8 Ch. D. 538; In re United English Co., 1868, L. E. 3 Ch. 720); notice

to the sheriff of a winding-up petition is not like notice of a bank-
ruptcy petition {In re Withernsea Brickworks, 1880, 16 Ch. D. 337). A
garnishee order served before presentation of the petition is thereby
" put in force," and the Court will not interfere {In re Stanhope Silkstone

Co., 1881, 20 Ch. D. 442 ; and see In re Hille Indiaruhher Co. (No. 2),

1897, W. N. 20).

Fraudulent Preference—Dispositions pending Winding-up.—In wind-
ing-up, as in all systems of insolvent administration, it is necessary to

provide against either the giving or getting of an unfair advantage. It

destroys that equality which is equity. The giving of an unfair advan-
tage is met by two sections in the Companies Act—see. 48 (fraudulent

preference), and sec. 153 (dispositions pending winding-up). The prin-

ciples as to fraudulent preference are the same in winding-up as in

bankruptcy, and are illustrated in Willmott v. London Celluloid Co., 1886,.

34 Ch. D. 150; Mason, Gallagher & Slaters Case, 1882, 30 W. E. 378;
Poole, Jackson & Whyte's Case, 1878, 9 Ch. D. 322; Sykes' Case, 1872,
L. E. 13 Eq. 255 ; Re Stenotyper, Ltd., Hastings v. Same, [1901] 1 Ch. 250

;
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Ee Jackson & Bassfonl, Ltd., 75 L. J. Ch. G97). Payment under a sense

of moral obligation will not prevent the transaction being a fraudulent

preference {Re Blackburn & Co., [1899] 2 Ch. 725).

The effect of sec. 153 is to make directors 'primd facie liable for all

moneys of the company expended by them otherwise than in the ordinary

course of business since the commencement of the winding-up {In re

Neath Harbour Smelting Works, 1887, 35 W. K. 827 ; In re Wiltshire Iron

Co., 1868, L. E. 3 Ch. 443). If payments are made honestly and in the

ordinary course of business after presentation of a winding-up petition,

it is usual for the Court to allow them under sec. 153, but directors

should be on their guard what they do after a petition is presented.

Accepting bills in the ordinary course of business {Bolognesis Case,

1870, L. E. 5 Ch. 567), and delivering goods ordered {In re Wiltshire

Iron Co., supra), have been confirmed, but payment to a petitioning

creditor was disallowed {In re Liverpool Service Association, 1874, L. E. 9

Ch. 54; and see In re Civil Service General Store, 1883, 52 L. J. Ch. 119).

Next to protecting the company's assets, the first duty of the Court,

acting by its oflicer, the liquidator, is to collect the assets and apply
them in discharge of its liabilities (C. A., s. 98). A company's assets

on a winding-up consist of all its property, including unpaid capital

recoverable from present and past members {Webb v. Whiffin, 1872,

L. E. 5 H. L. 724) ; but they do not include property of which the com-
pany is reputed owner, neither the order and disposition rule in bank-
ruptcy, nor that as to the avoidance of voluntary settlements, applying

to winding-up {Gorrinqe v. Irwell Incliarubber Works, 1886, 34 Ch. D.

128; Be Gould, 1887, 19 Q. B. D. 92). Winding-up also differs from
bankruptcy in this respect, that in bankruptcy the whole estate, both

legal and general, is taken out of the bankrupt, and is vested in the

trustee ; whereas in a winding-up the legal estate still remains in the

company {In re Oriented Inland Steam Co., 1874, L. E. 9 Ch. 960).

Frequently the business of the company is its most valuable asset, and
to enable it to be sold as a going concern the official receiver, as

liquidator, must carry it on. His power to do so is confined, how-
ever, to the beneficial winding up of the business {Ex parte Emmanuel,
17 Ch. D. 35). He may be allowed for this purpose the assistance of a

special manager by the Court (Companies (Winding-up) Act, 1890, s. 5

;

Winding-up Eules, 1890, r. 42); but he is required to keep a separate

account of the trading, and submit it once a month at least to the

committee of inspection (Winding-up Eules, r. 137). For the purpose

of collecting the assets the Court in winding up has very large powers

—

power to order any contributory, trustee, receiver, banker or agent, or

officer of the company to pay any sum of money or deliver books, papers,

estate, or effects to which the company h primd facie entitled (s. 100);

power to order payment of debts or dividends improperly received by
a contributory (s. 101); power to summon before it any officer of the

company or person known or suspected to have in his possession any of

the estate and effects of the company or supposed to be indebted to the

company, or any person whom the Court may deem capable of giving

information concerning the trade dealings, estate, or effects of the com-
pany, and to require the person summoned to produce any relevant

books or papers. The object of this large power of discovery, which
from its inquisitorial character has been called the Star Chamber clause,

is to get information which will enable the Court to see what course

ought to be followed with reference to some matter or some claim in the
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winding-up {In re Greys Brewery Co., 1884, 53 L. J. Ch. 262). The
power is discretionary {In re Imperial Continental Water Corp., 1886,

33 Ch. D. 314), and the Court of Appeal will not interfere {Re Joseph

Hargreaves, Ltd., [1900] 1 Ch. 347). Usually the liquidator makes the

application for the order, scheduling the names of the examinees {In re

Gold Co., 1879, 12 Ch. D. 84); but if the liquidator does not wish to do
so, or is himself implicated, a contributory may apply {In re London and
Lancashire Paper Mills Co., 1888, 57 L. J. Ch. 766); but a contributory

will not be allowed to use the section to get discovery in an action

which he is bringing against the company or the directors for his own
individual benefit {In re Imperial Continental Water Corp., 1886, 33
Ch. D. 314; In re North Australian Territory Co., 1890, 45 Ch. D. 87;
and see Ex parte Leaver, 1885, 51 L. T. 817). A solicitor appearing at

the examination may be required to give an undertaking not to disclose

information acquired at the examination {Re London and Northern Bank,
Haddock's Case, [1902] 2 Ch. 73). All sorts of persons may be examined
—the company's directors, its solicitors and brokers, a contributory's

banker, partner, stockbroker, relatives {Forhes Case, 1872, L. E. 14 Eq. 6
;

Ex parte Paine & Layton, 1869, L. R. 4 Ch. 215). The proper mode of

enforcing attendance is by summons in chambers. Every witness sum-
moned is entitled to his reasonable expenses {Ex parte Waddell, 1877,

6 Ch. D. 330); and the Court may order the person procuring the

examination to pay them, including the costs of the witness being

represented by solicitor and counsel {Re Appleton, French & Scrafton,

Ltd., [1905] 1 Ch. 749). The examination is held before the registrar

in chambers, or if specially ordered, before an examiner of the Court
(Winding-up Eules, April 1892, r. 3 (2)). The place where it is held

is not a public Court {In re Western of Canada Oil Co., 1877, 6 Ch. D.

109). An examinee has a right to have his counsel and solicitor present

at the examination {In re Breechloading Armoury Co., 1867, W. I?. 225).

The depositions of an examinee can be used as evidence only against the

deponent himself {In re Great Western {Forest of Dean) Coed Consumers
Co., 1885, 33 W. R. 444). The depositions when finished are filed by the

examiner, but they are now private documents, and the leave of the

Court must be obtained to inspect them or take copies (Winding-up
Rules, November 1895, r. 1; Re Merchants Fire Office, [1899] 1 Ch.

432).

Contrihntories.—When a company is wound up, every present member,
so far as his shares are unpaid, is liable to contribute to the assets of

the company to an amount sufficient for the payment of the debts and
liabilities, the costs of winding up, and such sums as may be required for

the adjustment of the rights of contributories among themselves (C. A.,

s. 38 ; Birch v. Cropper, 1889, 14 App. Cas. 543). This liability is a

statutory one, creating a specialty debt {Ex parte Bramvhite, 1879, 48
L. J. Ch. 463). If the contributions of the present members, called the

"A List," are insufficient, then past members, called the "B List," may
be called upon, unless they have ceased to be members for a period of

one year prior to the commencement of the winding up (C. A., s. 38).

The definition of " member " in sec. 23 of the Companies Act is important
for this purpose. It says :

" The subscribers of the memorandum of

association of any company under this Act shall be deemed to have
agreed to become members of the company whose memorandum they
have subscribed

;

" and " Every other person " {i.e. other than the sub-

scribers of the memorandum) " who has agreed to become a member of
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a company under this Act, and whose name is entered on the register of

members, shall be deemed to be a member of the company." There are

thus two classes of members—(1) The subscribers of the memorandum,
who acquire full membership without entry on the register (Re London
and Provincial Coal Co., 5 Ch. 1). 532), are under an obligation to take

their shares from the company {Be Heyford Ironworks Co., Forbes &
Judd's Case, L. K. 5 Ch. 270), and cannot repudiate their subscription

after the company is registered, even though they have been induced to

subscribe by misrepresentation {Be Metals Constituents, Ltd., Ijord Lurgan's

Case, [1902] 1 Ch. 707); and (2) those who have agreed to become
members, and been entered in the register. What constitutes such an
agreement is explained by Cotton, L.J., in Arnofs Case, 1888, 36 Ch. 1).

707. " To enable it to be said," says the learned judge, " under the 23rd
section, that anyone has agreed to become a member (and therefore a

contributory) it must be shown either (1) that with his own knowledge
and assent he is entered as the holder of shares upon the register of

shareholders, or (2) that a contract was entered into by the alleged

contributory which ought to be specifically performed, so that the Court
would be justified without the consent of the alleged contributory in

putting him upon the register in respect of shares which it is said he had
contracted to take from the company." From this and other cases it is

plain that a person may be a contributory although his name is not on the

register at the date of the winding-up. The register is not conclusive,

for it is to be rectified by the Court after winding-up (C. A., s. 98 ; Beese

Biver Silver Mining Co. v. Smith, 1869, L. E. 4 H. L. 77, 80). There is

an important distinction between the case where the alleged contribu-

tory is on the register and where the contract is one resting only in

fieri. In the latter case, where the status of membership is not com-
plete, and the liquidator claims specific performance by putting the

shareholder on the list, he can only make the same claim against the

alleged shareholder that the company could have made {In re Anglesea

Collierij Co., 1866, L. E. 1 Ch. 555 ; Tufnell and Ponsonhys Case, 1883, 23

Ch. D. 432). But where the status of membership has been acquired by
a concluded contract and entry on the register, the specific performance

test does not apply {Fishers Case, 1886, 31 Ch. D. 120, 129). "A man,'"'

as Jessel, M.E., said, "can only become a member of a company and
a contributory by contract" {Hamleys Case, 1877, 5 Ch. D. 706). The
directors putting a person's name improperly upon the register as a

shareholder, when he has not agreed to become such, cannot render him
liable to creditors {Cha'pnian and Barkers Case, 1867, L. E. 3 Eq. 365.

See also Shares, p. 303). A fully-paid shareholder is a contributory,

and though he cannot be called upon to pay more, may claim to be put

on the list in order to get the benefit of an adjustment of rights

between the shareholders {In re Hollyford Mining Co., Ir. E. 1 Eq. 39).

A person who has applied for shares in the name of another without

authority cannot be made a contributory if he had no intention of con-

tracting personally {Coventry's Case, [1891] 1 Ch. 202 ; Mnir v. City of
Glasgow Bank, 1879, 4 App. Cas. 368). But if a person being entitled to

have shares allotted to him takes them in the name of a fictitious person,

he will be put on the list as a contributory, the nominee in such a case

being merely an alias ( Yeoland's Consols, 2 Meg. 74). Directors will not

be made contributories because they have stated in the prospectus that

the directors will take certain shares {Be Moore Brothers & Co., Bartholo-

mew's Case, [1899] 1 Ch. 627).
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Bankrupt.—"Wlien a contributory becomes bankrupt after the com-
mencement of the winding-up, the trustee in bankruptcy, not the
bankrupt, is the proper person to be placed on the list {M'Eivens Case,

1871, L. E. 6 Ch. 582), and the liquidator may prove against the estate

the estimated value of the liability to future calls as well as calls already

made (C. A., s. 75), every liability of a bankrupt under a contract,

however difticult of valuation, being provable in the bankruptcy, unless

declared by .the Court incapable of being fairly estimated {Hardy v.

Fothcrgill, 1888, 13 App. Cas. 351). The trustee may, under sec. 55 of

the Bankruptcy Act, 1883, disclaim the shares or stock by writing, in

which case the company may prove as a creditor for the injury {Ex
parte Budden & Roberts, 1879, 12 Ch. D, 288). As to the measure of

damages in such a case, see In re Hallett, 1894, 1 Mans. B. & C. 380,
and Be Hooley, Ex parte United Ordnance and Engineering Co., 6 Mans.
B. & C. 404. A bankrupt shareholder cannot claim to share in surplus

assets until he has paid all his shares in full. Proof is not equivalent

to payment {Re West Coast Gold Fields, [1906] 1 Ch. 1).

Deceased.—If a contributory dies either before or after he has been
placed on the list, the shares vest in his personal representative, and
whether such personal representative is registered or not in respect of

them, the estate is liable (C. A., s. 76 ; Stewardy. Heatley, 1854, 3 De G.,,

M. & G. 628, 647 ; Baird's Case, 1870, L. E. 5 Ch. 725). The executor

is the right person to be put on the list {Keens Executors Case, 1853,
3 De G., M. & G. 272). But he is only liable in an executorial capacity

{B'ltchans Case, 1879, 4 App. Cas. 597; and see Jervis v. Wolfersliam^

1874, L. E. 18 Eq. 18, and MarkiveWs Case, 1872, W. K 210). An
executor may, however, render himself personally liable by accepting

shares for his testator's estate {Dohsons Case, 1866, L. E. 1 Ch. 231).

He has still a right of indemnity against the estate {Duff's Executor's

Case, 1886, 32 Ch. D. 309).

Firm.—A firm may be a contributory {Needhanis Case, 1867, L. E.

4 Eq. 135).

Infant.—If an infant shareholder is still an infant at the date of the

winding-up, his name must be struck off the list of contributories

{Symons Case, 1870, L. E. 5 Ch. 298), the Court electing for him {Beid's

Case, 1858, 24 Beav. 318, and see Wilsons Case, 1869, L. E. 8 Eq. 240).

But if he is of age the question then arises whether he has elected to

take the shares. An allotment or transfer to an infant is not ah initio

void, but only voidable. Consequently if the infant, on coming of age

before a winding-up, has elected to keep the shares, he will then be a

contributory. Such election may be evidenced by the ex-infant not
repudiating within a reasonable time after coming of age, or exercising

acts of ownership over the shares {Lumsdens Case, 1868, L. E. 4 Ch. 31

;

Duhlin and WicUoio Rly. Co. v. Black, 1870, L. E. 8 Eq. 181). What
is a reasonable time depends on circumstances {Carter v. Silber, 1891,

39 W. E. 556 ; Ebbetfs Case, 1870, L. E. 5 Ch. 302 ; In re Yeoland's

Consols, 1888, 58 L. T. 922). A transfer of shares to an infant is void-

able at the option of the company as well as the option of the infant

{Gooch's Case, 1872, L. E. 8 Ch. 266, and see Curtis Case, 1868, L. E.

6 Eq. 455); but the company must promptly give notice, on discovering

the infancy of the transferee, that it holds the transferor liable, other-

wise it will disentitle itself to any remedy against him {Parson's CasCy

1869, L. E. 8 Eq. 656).

Married Woman.—Upon principle there is nothing to prevent a»
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married woman with or without separate property becoming a share-

holder in a company and liable as a contributory (Married Women's
Property Act, 1893, s.l; In re Leeds Banldng Co., 1866, L. K. 3 Eq. 781).

As to the husband's liability, see Companies Act, s. 78 ; Married Women's
Property Act, 1882, ss. 13, 14; Angus Case, 1847, 1 De G. & Sm. 560;
Ux parte Hatcher, 1879, 12 Ch. D. 284.

Mortgagee.—A mortgagee who takes a transfer to himself of shares

not fully paid up, and is registered, incurs all the liabilities of a share-

holder (Price & Browns Case, 1850, 3 De G. & Sm. 146).

ParticipatingPolicy-holder.—A participating policy-holder in a mutual
life assurance company may be liable as a contributory ( Winstones Case,

1879, 12 Ch. D. 239), but not till after shareholders are exhausted {In

re Albion Life Assurance Society, 1880, 15 Ch. D. 79).

Sale of Shares.—If a man, being a shareholder, has sold his shares,

he is not relieved from being a contributory if owing to any cause,

except the neglect of the company, the transferee's name has not

been substituted for his at the date of the winding-up {Marshall

V. Glamorganshire Iron Co., 1868, L. E. 7 Eq. 137; Evans Case, 1866,

L. E. 2 Ch. 427), but he is entitled to be indemnified by the buyer.

Trustee.—A registered holder of shares is none the less liable that he

is a trustee of them. He cannot, like an executor, be a contributory in

a representative capacity only {Hoares Case, 1867, 2 John. & H. 229 ; and
see Rowlings Trustees v. Smith, 7 F. 390, Ct. of Sess.). His only right

is that of indemnity against his cestui que trust {Levi v. Ayres, 1878,

3 App. Cas. 852). There is no contract by the cestuis que trust with

the company which would entitle the Court to put them on the list

(Barrett's Case, 1864, 4 De G., J. & S. 416). As to where a company
takes a transfer of its own shares in the name of a director as trustee

for it, see Crec v. Somervail, 1879, 4 App. Cas. 648. The Glasgow Bank
failure furnished numerous illustrations of the disastrous position

of trustees of an unlimited company (Muir v. City of Glasgow Bank,

1879, 4 App. Cas. 337; Cuninghame v. City of Glasgow Bank, 1879,

4 App. Cas. 610).

A trustee of shares has a right to be provided by his cestui que trust

as soon as a call is made with funds to pay it (In re National Financial

Co., 1868, L. E. 3 Ch. 791); but he cannot maintain an action for

indemnity while the liability is contingent only, that is, when no call

has been made or is likely to be made (Hughes Hallett v. Indian Mammoth
Gold Mines Co., 1882, 22 Ch. D. 561).

Settling List.—It is the liquidator's duty with all convenient speed

after his appointment to settle a list of contributories (C. A., ss. 98, 99,

Winding-up Eules, 1890, r. 83), and for that purpose he gives notice of

the time and place appointed for settlement to every person whom he

proposes to include in the list (Winding-up Eules, r. 84). If any
person objects, the liquidator hears him, and, after such hearing,

finally settles the list (Winding-up Eules, 1890, r. 85), and gives

notice to the persons settled on it. The list consists of two parts

—

the " A List " or present members, and the " B List " or past members.
Before the Court will sanction a call on past members it must have

(1) proof of unpaid debts existing at the time when the past member
ceased to be a member, and (2) reasonable evidence that the existing

assets of the company, including therein the liability of the existing

shareholders, will be exhausted (Helbert v. Banner, 1871, L. E. 5 H. L.

28 ; JVebb v. Whiffin, 1872, L. E. 5 H. L. 718 ; and see Brett's Case,
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1871, 6 App. Cas. 800 ; and Morris' Case, 1872, L. E. 7 Ch. 200 ; L. E.

8 Ch. 810). The contributions of both Hsts go, however, into a

common fund. A shareholder who has transferred his shares within

a year of a winding-up is liable, as a past member, though the shares

liave been forfeited in the hands of the transferee {Bridger and NeiWs
Cases, 1869, L. E. 4 Ch. 266 ; Creyhes Case, 1869, L. E. 5 Ch. 63). Where
shareholders in a company had transferred their shares less than a year

before a resolution of the company for a voluntary winding-up, but more
than a year before a subsequent compulsory order for winding-up, the

Court held that the winding-up order did not relate back to the date of the

resolution for a voluntary winding-up, so as to make the shareholders

liable to be put on the "B List" {In re Taurine, 1883, 25 Ch. D. 118).

A person who is on the list and disputes his liability may take out a

summons to have his name removed. If he fails he must pay the costs

{In re Birkhech life Insurance Co., 1862, 2 Drew. & Sm. 321). Any
creditor or contributory may appeal against an order striking a person

off the list of contributories (Shij^'s Case, 1865, 2 De G., J. & S. 550).

When a matter has been heard before the registrar in winding-up a

dissatisfied party should move before the judge to reverse the decision,

not go direct to the Court of Appeal (Be Pretoria Pietershurg Bly. (No. 1),

[1904] 2 Ch. 170). An appeal to the Court of Appeal must be brought

within fourteen days (C. A., s. 124; E. S. C, Order 58, r. 15). Leave is

not needed (Jud. Act, 1894, s. 1 (1) (&), (iii.)).

Calls in Winding-up.—The liquidator cannot make a call on the con-

tributories without the special leave of the Court or the sanction of the

committee of inspection. His course is to summon a meeting of the

committee for the purpose (Winding-up Eules, 1890, r. 92). If there is

no committee of inspection, the liquidator takes out a summons to obtain

the leave of the Court to make a call, and gives notice by advertisement

to all persons interested of the time fixed for the hearing of the

summons (Winding-up Eules, 1890, r. 93). If the Court sanctions the

•call, the Court of Appeal will not review its discretion {Helbert v. Banner,

1871, L. E. 5 H. L. 28). Notice of the call sanctioned by the committee
or the Court is sent by post to the contributories. An order for a call

•cannot be served out of the jurisdiction {In re Anglo-African Steamship

Co., 1886, 32 Ch. D. 348) ; but notice of an appointment to settle the

list of contributories {In re Nathan Neioman & Co., 1887, 35 Ch. D. 1),

or notice of an intention to make a call {In re General International

Agency Co., 1867, 15 W. E. 973), may be served out of the jurisdiction,

these being different from process. If a call is not paid, the liquidator

may apply to the Court for an order to enforce it, scheduling to the

summons the names of the defaulting contributories. This order is

called a balance order, and is a summary statutory proceeding for the

purpose of enabling the liquidator to get payment from a contributory

in lieu of proceeding by action {In re Saunders, 1884, 13 Q. B. D. 478).

A balance order is not a " final judgment " within the Bankruptcy Act,

1883, s. 4 (1), (3), on which a bankruptcy notice can be founded (see

In re Huhhack, 1885, 29 Ch. D. 934). Nor can an action be brought
by the liquidator on a balance order {Chalk Webb v. Tennent, 1887, 36
W. R 263; In re Shirley, 1888, 58 L. T. 237); see, however, Westmore-
land Green Slate Co. v. Fielden, 1891, 60 L. J. Ch. 301). If a contributory

is absconding, the Court has jurisdiction to grant a writ of ne exeat regno

{In re Cotton Plantation Co. of Natcd, 1868, W. N. 79). A fi. fa. to

•enforce a call must follow the terms of the balance order {Ex parU)
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Waterloo Life Asmranee Co., 1864, 4 N. E. 207). A bankruptcy petition,

sequestration, a charging order, attachment of debts, elegit, equitaljl©

execution, administration (where a contributory is deceased), are all

different modes of enforcing payment. To enforce payment of calls in

an Irish or Scotch winding-up by contributories in England, the order

for a call by the Irish or Scotch Court must be made an order of the

Chancery Division in England {In re Hollyford Copper Mining Co., 1870,

L. E. 5 Ch. 93).

Interest.—A provision in articles of association for payment of interest

on calls is not applicable to calls by the liquidators {In re Welsh Flannel

Co., 1875, L. R. 20 Eq. 361); but interest will be payable under 3 & 4
Will. IV. c. 42 {In re Overend, Gurney & Co., 1868, L. R. 3 Ch. 784).

Set-off.—A shareholder in a limited company cannot set off a debt
against calls in winding-up {GresselVs Case, 1866, L. R. 1 Ch. 528 ; Re
Auriferous Properties, Ltd. (No. 2), [1898] 2 Ch. 428 ; Be Hiram Maxim
Lamp Co., [1902] 1 Ch. 70); to allow set-off would be in effect to allow

a shareholder-creditor preferential payment out of his own calls {Black's

Case, 1872, L. R. 8 Ch. 254). The case of a bankrupt contributory is

different {In re Duckworth, 1867, L. R. 2 Ch. 578).

As to compromises with contributories and debtors, see Bank of
Hindustan v. Eastern Financicd Assoc., 1869, L. R. 2 P. C. 501 ; In re

Commercicd Bank Corporation of India and the Bast, 1869, L. R. 8 Eq.

241 ; Pearsons Case, 1872, L. R. 7 Ch. 309 ; Roberts v. Crowe, 1872, L. R.

7 C. P. 629 ; Hankey's Case, 1872, 41 L. J. Ch. 385.

Creditors.—The object of the winding-up provisions of the Companies.

Act, 1862, is to put all unsecured creditors upon an equality, and to pay
thQvn pari passu {In re Oak Pits Colliery Co., 1882, 21 Ch. D. 329); and
with this view the Companies Act provides that all debts payable on a con-

tingency, and all claims against the company, present or future, certain or

contingent, ascertained or sounding in damages, shall be admissible to

proof against the company. The provable obligations, the debts and
liabilities of the company, are ascertained as they exist at the commence-
ment of the winding-up {In re General Rolling Stock Co., 1871, 20 W. R.

762). A creditor may come in and prove at any time before final distribu-

tion of the assets, so long as he does not disturb any dividend already

paid {In re Genercd Rolling Stock Co., 1872, L. R. 7 Ch. 646; Hicks v.

May, 1872, 13 Ch. D. 236). A member of a company in his character of
member cannot prove in competition with other creditors (C. A., 1862,

s. 38 (7) ; Re Railway Time Tables Publishing Company, Wiltons Claim,

[1899] 1 Ch. 108, C. A.; Re Leicester Chd) and County Racecourse Co.; Ex
parte Cannon, 30 Ch. D. 629). Proof must be made in the prescribed form,

and state whether the claimant is a secured creditor or not (Winding-up
Rules, 97, Form 66). As to amendment of proof on the ground of inad-

vertence, see Winding-up Act, 1890, first schedule, r. 8 ; Re Piers, [1898]
1 Q. B. 627 ; Ex parte Clarke, 40 W. R. 608 ; Re Safety Explosives, Ltd.,

[1904] 1 Ch. 226 ; and Re Rowe, Ex parte West Coast Gold Fields, Ltd.,

[1904] 2 K. B. 489). The liquidator, or, pending his appointment, the

official receiver (Winding-up Rules, 115-128), is to examine every proof,,

and admit or reject it, in whole or in part, or require further evidence.

If he gives notice rejecting it, and the creditor is dissatisfied, he may
appeal. A liquidator before distributing the assets ought not only to

advertise for creditors but to write to any he knows of who have not

sent in claims {Pidsford v. Devenish, [1903] 2 Ch. 625, distinguishing

KnmvUs v. Scott, [1891] 1 Ch. 717).
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Certain classes of debts in winding-up, as in bankruptcy, are allowed

a preference, and this preference now extends to priority over debenture-

holders and debenture stockholders (Preferential Payments in Bank-
ruptcy Act, 1897). These are—(1) Crown debts {In re Oriental Bank,

1885, 28 Ch. D. 643; In re Henley & Co., 1878, 9 Ch. D. 469); (2) rates

and taxes {Maimesmann Tube Co., Von Siemens y. Same, [1901] 2 Ch. 93),

and the salary or wages of any clerk, servant, or workman (Preferential

Payments Act, 1888, s. 1 {a), (b), (e) ; Winding-up Eules, 1890, r. 106 ; In
re Field, 1887, 4 Morr. 63) ; (3) under the Savings Bank Act, 1863, s. 10

;

and the Savings Bank Act, 1891, s. 13 ; the Friendly Societies Act, 1896,

s. 35 ; In re West of England Bank, 1879, 11 Ch. D. 768 ; and the Work-
men's Compensation Act, 1897, s. 5.

A landlord has no priority in winding-up {Thomas v. Patent Leonite

Co., 1881, 17 Ch. D. 250). He must prove (/?^ re Panther lead Co.,

[1896] 1 Ch. 978; Hardy v. Fothergill, 1888, 13 App. Cas. 351; Be
Harpur's Cycle Fittings Co., [1900] 2 Ch. 731), unless he has obtained

leave to distrain {In re Oak Pits Colliery Co., 1882, 21 Ch. D. 322). But
where a liquidator is making use of the premises to carry on the com-
pany's business the Court will give the landlord leave to distrain for rent

accrued since the liquidator's entry, it being inequitable that the liqui-

dator should have the benefit of the landlord's property without paying

for it {Be Higginshaw Mills and Cotton Spinning Co., Manchester, and County

Bank v. Same, [1896] 2 Ch. 544, C. A. ; Be lancashire Cotton Spinning Co. ;

Ex parte Carnelley, 35 Ch. D. 656; and see pp. ZZ2-'^, ante).

Interest on interest-bearing debts is provable down to the date of

the winding-up order {Humber Ironworks Co. v. Warrant Finance Co.,

L. R 4 Ch. 647 ; Be Ador, [1891] 2 Q. B. 574; Winding-up Eules, 1890,

r. 104). Interest accruing after the date of a winding-up order can only

be proved if there are surplus assets {Be Herefordshire Banking Co., L. K.

4 Eq. 250 ; Be Duncan & Co., [1905] 2 Ch. 307).

Secured Creditors.—A secured creditor of a company can only prove

for the balance of his debt after deducting the value of his security.

This is the effect of sec. 10 of the Judicature Act abolishing the old

Chancery rule and substituting that in bankruptcy {In re Withernsea

Brickworks, 1880, 16 Ch. D. 337). Under the bankruptcy rules a

secured creditor may (1) rest on his security and not prove
; (2) realise

his security and prove for the deficiency
; (3) value it and prove for the

deficiency after deduction of the assessed value, in which case the

liquidator may redeem at the assessed value
; (4) surrender his security

and prove for the whole debt {In re Hopkins, 1881, 18 Ch. D. 378). A
judgment creditor of a company is not entitled to any priority {Be

Leinster Contract Corp., [1903] 1 Ir. E. 517), nor does such judgment
creditor become a secured creditor by getting a receiver in respect of

his debt {Croshaw v. lyndhurst Ship Co., [1897] 2 Ch. 154). Service of

a garnishee order nisi makes the creditor "secured," though he has

not actually received the debt {Be National United Investment Corp.,

70 L. J. Ch. 461).

Mutual Debts and Credits.—The mutual debts and credits section in

bankruptcy is now imported into the winding-up of an insolvent com-
pany by sec. 10 of the Judicature Act. Di re Milan Tramways Co.,

1882, 22 Ch. D. 1 22 ; Mersey Steel Co. v. Mcylor, Benzon, & Go.', 1883,

9 App. Cas. 436 ; Eberle's Hotel Co. v. Jonas, 1887, 18 Q. B. D. 465 ; In
re Asphaltic Wood Pavement Co., 1885, 30 Ch. D. 224, are illustrations.

The latest case is Be Mid-Kent Fruit Factory, [1896] 1 Ch. 567.
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Contracts.—The insolvency or winding-np of a company is not of

itself a breach of a contract by the company {In re Agra Bank, 1867,

L. K. 5 Eq. 165); for instance, for the delivery of goods {Ex 'parte

Halliday, 1858, 2 De G., J. & S. 312). The liquidator has the option of

completing {In re Asphaltic Wood Pavement Co., 1885, 30 Ch. D. 216)

;

but the company may, by winding-up, disable itself from completing

a contract, and it is then liable in damages. But a contract must be
proved {Be Boyal Aquarium and Summer and Winter Garden Society,

20 T. L. R. 35). Whether a liquidator has made himself personally

liable or not in contracting is a question of fact {In re Original Hartle-

pool Collieries Co., 1882, 51 L. J. Ch. 508).

Sales hy Liquidator.—The liquidator of a company has the largest

power under sec. 95 of the Companies Act, to sell the assets of the

company by private contract or public auction, en bloc or in parcels

{In re Oriental Bank Corporation, 1887, 56 L. T. 868). A claim of the

company against ex-directors for misfeasance may be sold by a liquidator

under sec. 95 (3) as part of the company's assets {In re Park Gate

Waggon Works Co., 1881, 17 Ch. D. 234). Such misfeasance claims

have even been put up to auction {Wood v Woodhouse, [1896] W. N. 4).

Where a liquidator fraudulently sells to himself, the sale will be set

aside and the liquidator must repay rents and profits {Silkstone and
Haigh Moor Coal Co. v. Edey, [1900] 1 Ch. 167). As to the right to

use the company's name after sale, see Montreal Litliographing Co. v.

Sabiston, [1899] A. C. 610.

Solicitor.—A liquidator is not personally responsible to the solicitor

for the costs of the winding-up. The solicitor looks to the assets for his

remuneration {Be Anglo-Moravian Co. ; Ex parte Watkin, 1 Ch. D. 130).

In bankruptcy the reverse rule obtains. The solicitor's only claim is

against the trustee personally. As to taxation of the solicitor's costs,

see Be Nationcd Bank of Wales, [1902], 2 Ch. 412.

Costs of Liquidator.—In the case of actions brought by the liquidator

in the name of the company the costs, if the action is unsuccessful, are

ordered to be paid out of the assets, not by the liquidator personally.

He—the liquidator—is not a party litigant '{Eraser v. Brescia Trams,

56 L. T. 771). If the adverse litigant does not get his costs in full it

is his own fault for bringing an action (if he is plaintiff) against a

company in liquidation, or (if he is defendant) for not applying for

security for costs under the Companies Act, 1862, s. 69. If the liqui-

dator takes the proceedings in his own name the case is different. He
will then be ordered, if unsuccessful, to pay the costs personally, and
left to get them out of the assets, which he usually does if he has

acted properly {SichelVs Case, L. R. 3 Ch. 119, 124). If the hquidator

is defendant or respondent the order, if the action or application

succeeds, is for costs out of the assets {Salisbury, Jones & Dcdes Case,

[1893], 1 Ch. 333). As to costs on appeal, see Buckley, Companies,

8th ed., p. 315.

Ticmuneration of Liquidator.—Under the new practice (Winding-up
Rules, 1890, r. 154) the liquidator's remuneration is fixed by the com-
mittee of inspection, and is to be in the nature of a commission or

percentage—one part payable on the amount of the assets realised after

deducting sums paid to secured creditors out of the proceeds of their

securities, and the other part on the amount distributed in dividend.

This is meant as a premium on diligence. But a liquidator is not

entitled to receive anything out of the assets by way of remuneration
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until all the costs of the winding-up, including the costs of the solicitor

employed, have been paid in full {Re Sanitary Burial Assoc, [1900]
1 Ch. 289).

Removal of Liquidator.—A liquidator maybe removed under sees. 93,

141 of the Companies Act, authorising removal on " due cause shown,"
wherever it is for the benefit of all those interested in the company
being liquidated. It is not necessary that there should be any personal

unfitness ( In re Adam Eyton, 1887, 36 Ch. D. 299). Whether due cause

has been shown is a question on which the Court of Appeal may review

the decision of the judge below {In re Sir John Moore Gold Mining Co.^

1879, 12 Ch. D. 325). It is ground for removal if the same person is

liquidator of two companies whose interests are conflicting {In re City

and County Investment Co., 1872, 25 W. E. 342); if he is obstructing an
a3tion by a contributory to recover money improperly received by the

directors and by the liquidator himself when secretary {Sir John Moore,.

s%pra) ; if he insists on prosecuting an action against the wishes of the

creditors where the assets are deficient {In re Tavistock Iron WorkSy

1871, 19 W. K. 672); or if there is any corruption or impropriety on his

part {In re London Flour Co., 1868, 16 W. K. 553); but it is no ground
that the liquidator has an interest in a syndicate which buys the

liquidating company's property, if there is no evidence that the liquidator

has abused his position {In re Llynvi and Tondu Co., 1889, 6 T. L. E. 11),

or that he has refused to employ a solicitor pressed on him by the

creditors (/7i re Plymouth Patent Sugar Refining Co., 1870, W. N. 84), or

that a lay liquidator is willing to act gratuitously {In re Civil Service

Stores, 1884, W. N. 158). Eemoval will not affect the liability to account

{In re Tatum, 1889, 6 Morr. 107; In re Rogers, 1887, 4 Morr. 57).

Stay of Proceedings under Order.—The Court may at any time stay

proceedings under the winding-up order (C. A., 1862, s. 89). The
principles on which it will do so are explained in Re Telescriptor

Syndicate, [1903] 2 Ch. 174.

"Winding-up.—2. Voluntary.

The policy of the Companies Acts is to let the shareholders manage
their own affairs, and part of those affairs is the winding-up of the

company {In re Wear Engine Works Co., 1875, L. E. 10 Ch. 191). Of
this privilege companies avail themselves largely, 90 per cent, being so

liquidated. To such a winding-up by the shareholders, whether it is

purely voluntary or under supervision, the provisions of the Companies
(Winding-up) Act, 1890, have no application. Sec. 129 of the Companies
Act, 1862, defines the circumstances under which a company may be

wound up voluntarily. They are—"(1) Whenever the period (if any)

fixed for the duration of the company by the articles of association

expires or whenever the event (if any) occurs upon the occurrence of

which it is provided by the articles of association that the company
is to be dissolved, and the company in general meeting has passed a

resolution requiring the company to be wound up voluntarily.
" (2) Whenever the company has passed a special resolution requir-

ing the company to be wound up voluntarily.
" (3) Whenever the company has passed an extraordinary resolution

to the effect that it has been proved to their satisfaction that the
company cannot by reason of its liabilities continue its business, and
that it is advisable to wind up the same."
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An extraordinary resolution is one passed in such a manner as

would, if it had been confirmed by a subsequent meeting, have consti-

tuted a special resolution. There must be a proper quorum at the

meetings as required by the articles {In re Cambrian Peat Co., 1875,

23 W. E. 405). The notice of meeting called to pass an extraordinary

resolution for winding-up need not follow the precise words of sec. 129

(3), but it must be given by proper authority (Be Haycraft Gold Beduction

Co., [1900] 2 Ch. 230), and such as to give the sliareholders to under-

stand that an extraordinary resolution to wind up will be proposed {In

re Bridport Old Breiuery Co., 1867, L. E. 2 Ch. 191 ; In re Silkstone Fall

Colliery Co., 1876, 1 Ch. D. 38). As to appointing a liquidator at the

same time, see Be Trench Tuheless Tyre Co., Bethell v. Same, [1900] 1 Ch.

408. There need not be evidence that the company is insolvent to

justify the meeting in resolving on a voluntary winding-up {In re London
Flour Co., 1868, 19 L. T. 138). The declaration of the chairman of the

meeting that a resolution has been passed for voluntary winding-up is

sufhcient evidence without the chairman making an affidavit {In re

Brynmawr Coal and Iron Co., 1877, W. N. 45; and see Arnot v.

United African Land Co., [1901] 1 Ch. 518, C. A., and Be Garatal {New)

Mines, Ltd., [1902] 2 Ch. 498). The extraordinary resolution need not

be registered {In re Outlay Assurance Society, 1886, 34 Ch. D. 480), but

it is to be advertised in the Gazette. The commencement of the winding-

up is the date of the confirmatory resolution {In re Taurine Co., 1883,

25 Ch. D. 138 ; and see In re West Cumherland Iron and Steel Co., 1889,

40 Ch. D. 361). A resolution for voluntary winding-up is, as a rule,

a, bar to a compulsory order on a shareholder's petition, subject to

certain exceptions, see pp. 327-8. Such resolution does not, like a

compulsory order, operate as a notice of dismissal to the servants of

the company, there being in a voluntary winding-up no change in the

personality of the employer {Midland Counties District Bank v. Attwood,

[1905] 1 Ch. 357). The consequences which ensue on a voluntary

winding-up are as follows :—The property of the company—that is the

assets of the company (^e5& v. WUffioi, 1872, L. E. 5 H. L. 724)—is to

be applied in satisfaction of its liabilities, pari loassu, liquidators are to

be appointed by the company in general meeting, and their remuneration
fixed, and thereupon the directors' powers are to cease (except so far as

continued by a general meeting). The liquidators may settle the list of

contributories, make calls to satisfy debts and liabilities, and the costs,

charges and expenses of winding-up, and may, without the sanction of

the Court, exercise all powers given to the liquidator in a winding-up by
the Court, (see ante, p. 330-1). They are to pay the company's debts and
adjust the rights of the contributories amongst themselves (C. A., s. 133).

The scheme for voluntary winding-up under the Companies Acts in the

matters of contribution and distribution is in all essentials the same as

in a winding-up by the Court, though for the guidance of liquidators

in a voluntary winding-up the legislature has been more specific in its

directions (C. A., ss. 133, 144; Wehh v. Whiffln, supra). The appoint-

ment of a liquidator or liquidators, which is the first necessary step to

carry on the liquidation, must not be made until after the confirmatory

resolution has been passed, otherwise it is invalid {In re Indian Zoedone

Co., 1884, 32 W. E. 481); but liquidators may be appointed at the same
meeting at which the confirmatory resolution is passed, immediately
after it {In re Welsh Flannel and Tweed Co., 1875, L. E. 20 Eq. 361

;

Be Trench Tuleless Tyre Co., Bethell v. Trench Tuheless Tyre Co., [1900]
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1 Ch. 408, C. A.), or immediately after an extraordinary resolution to

wind up has been passed (Oakes v. Turqtiand, 1867, L. R. 2 H. L. 354).

If two liquidators are appointed and one dies, the surviving liquidator

cannot act (In re Metropolitan Bank and Jones, 1876, 2 Ch. I). 366).

The Court may appoint an additional liquidator (C. A., 1862, ss. 138,

141; Be Sunlight Incandescent Lamp Co., [1900] 2 Ch. 728). The
secretary of tlie company, from his acquaintance with the affairs of the

company, is a proper person to be, and often is, appointed liquidator {In

re London and Australian Agency Corp., 1873, 29 L. T. 417). In dealing

with contributories, the liquidator should not apply to the Court under

sec. 138 for a declaration that an alleged contributory is liable, but

should put his name on the list and leave him to apply to the Court

to strike it off {In re Cornwall Brick Co., 1893, W. N. 9). When one

contributory has paid more than another, the liquidator may properly

make calls for the purpose of adjusting or equalising the rights of the

contributories inter se (C. A., s. 133 (10); In re Anglesea Colliery Co.,

1866, L. R. 2 Eq. 379) ; and on the same principle a contributory in a

voluntary winding-up is entitled to see that the list of contributories is

rightly settled, and for that purpose to inspect by his solicitor and
accountant the books and documents of the company at all reasonable

times on reasonable notice {In re London Bank of Scotland, 1867, W. N.

114). A registered shareholder cannot, after the commencement of a

voluntary winding-up, any more than after a winding-up by the Court,

rescind his contract to take the shares though voidable for fraud or

misrepresentation {Howe v. City and County Bank, 1877, 3 C. P. D. 282),

nor has a contributory in the voluntary wdnding-up of a limited company
any right to set off a debt due to him from the company against calls,

whether such calls have been made by the directors before the voluntary

winding-up, or by the liquidator after it {In re Whitehouse & Co., 1878,

9 Ch. D. 595 ; Black's Case, 1872, L. R. 8 Ch. 254). A liquidator may
sign judgment against a contributory under R. S. C, 1883, Order 14

{Governriient Security Co. v. Dempsey, 1880, 50 L. J. Ch. 199).

By some oversight creditors of a company in voluntary winding-up

were given no right to apply to the Court, perhaps owing to the legislature

having assumed the solvency of companies winding-up voluntarily. This

has now been rectified, and an application may be made to the Court

under sec. 138 by any creditor of a company in voluntary winding-up

{C. A., 1900, s. 25). He is no longer driven as formerly to bring an

action {In re Poole Firebrick Co., 1873, L. R. 17 Eq. 268). A creditor

residing abroad making such an application may be ordered to give

security for costs {Be Pretoria Pietersbnrg Bly. (No. 2), [1904] 2 Ch. 359).

The Court has jurisdiction (under ss. 133, 138), to stay actions by
creditors after a voluntary winding-up has commenced {In re Thnrso

Gas Co., 1889, 42 Ch. D. 486 ; Westhury v. Tivigge & Co., [1892] 1 Q. B.

77 ; In re Sablonicre Hotel Co., 1866, L. R. 3 Eq. 75) ; but prinid facie

such actions should be left to take their course before the ordinary

tribunals {Cnrrie v. Consolidated Kent Collieries Corp., [1906] 1 Ch.

134, C. A.; In re Joseph Peace Co., 1873, W. N. 127. In staying an
action the Court will give the creditor his costs of action down to the

time when he had notice of the winding-up, and allow him to add such

•costs to his debt {In re Keynsham Co., 1863, 33 Beav. 124; Walker v.

Banagher Distillery Co., 1876, 1 Q. B. D. 129; Bose v. Garden Lodge Co.,

1878, 3 Q. B. D. 235). If the liquidator in a voluntary winding-up
by rejecting a claim drives the creditor to bring an action which proves
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successful, the plaintiffs costs must be paid in full out of the assets

{Re Wellborn & Co., [1905] 1 Ch. 413, distinguishing lie Thurso New
Gas Co., 42 Ch. 1). 486). Interest on a debt of the company stops

running from the commencement of the voluntary winding-up {hi re

Imperial Land Co. of Marseilles, 1871, L. R. 11 Eq. 499), but without

prejudice to any claim if there are surplus assets. The rights of the

landlord of a company in voluntary winding-up have been much
debated ; but it would seem on the latest authorities that the landlord's

right course is to prove if the company is insolvent {Hardy v. Fotliergill,

1888, 13 App. Cas. 351 ; Craig's Claini, [1895] 1 Ch. 267 ; In re New
Oriental Bank Corp. (No. 2), [1895] 1 Ch. 753). If the company is

solvent it cannot of course compel its landlord to come in and prove

the capitalised value of his claim for future rent {Gooch v. London Banking
Association, 1886, 32 Ch. D. 41).

The liquidator in a voluntary winding-up displaces the directors and
becomes in their stead tlie agent of the company. The directors may
still, however, with the liquidator's sanction, or the sanction of a general

meeting, exercise their powers if necessary ; for instance, a power of

enforcing payment of calls by sale or forfeiture {In re Fairhairn Engineer-

ing Co., [1893] 3 Ch. 450). As agent of the company, a voluntary

liquidator is not personally liable in damages to a shareholder for delay

in performing his duties—in distributing, for instance, the consideration,

cash and shares on a reconstruction under Companies Act, s. 161, if such

delay was due to an honest error of judgment, and was not wilful or

fraudulent {Knoivles v. Scott, [1891] 1 Ch. 707); but see Pidsford v.

Devenish, [1903] 2 Ch. 625, as to the duties of a liquidator. To assist

his discretion the liquidator may in a voluntary winding-up apply under
sec. 138 to the Court to decide any question fairly arising in the winding-

up {In re Union Bank of Kin^ston-on-Htdl, 1880, 13 Ch, D. 809), for

example, as to the compromise of a claim against the company {Ex parte

Miller, 1866, L. R 2 Ch. 692), adjusting rights of contributories {In re

Anglesea Colliery Co., 1865, L. R. 1 Ch. 555), determining the rights of

different classes of shareholders to surplus assets {In re Eclipse Gold

Mining Co., 1873, L. R. 17 Eq. 490), proceeding against directors for mis-

feasance {In re Bank of Gibraltar and Malta, 1865, L. R. 1 Ch. 69), stay

of winding-up proceedings {In re South Barride Slate Co., 1869, L. R. 8

Eq. 688), examination and discovery under sec. 115 {Hersees Case, 1880,

15 Ch. D. 139), stay of execution {In re Boole Firebrick Co., 1873, L. R.

17 Eq. 268). The application should be by summons {In re British

Envelope Co., 1885, W. N. 84).

A liquidator in a voluntary winding-up may exercise all the powers
given by the Companies Act, 1862, to a liquidator under a winding-up
by the Court (see p. 217, ante). He may bring actions {Huron s Case,

1880, 15 Ch. D. 139), serve a bankruptcy notice {In re Winterbottom,

1888, 18 Q. B. D. 446), compromise with creditors (C. A., s. 159; Cycle

Makers Co-operative Supply Go. v. Sims, [1903] 1 K. B. 477) and contribu-

tories (s. 160), contract on behalf of the company {In re Anglo-Moravian
Junction Rly. Co., 1875, 1 Ch. D. 130), proceed against the directors for

misfeasance {Bances Case, 1870, L. R. 6 Ch. 104), obtain an examination
order under Companies Act, s. 115 {Huron s Case, 1880, 15 Ch. D. 142),

summon meetings (C. A., s. 139), prosecute directors (C. A., s. 168),

rectify the register {Gilbert's Case, 1870, L. R. 5 Ch. 559), sell the

company's property (C. A., ss. 133 (5), 95). A voluntary liquidator

taking misfeasance proceedings under the Companies Winding-up Act,,
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1890, s. 10, will not be ordered to give security for costs, but he may, if

unsuccessful, be made personally liable for costs {Re Strand Wood Co.y

[1904] 2 Ch. 1).

If a voluntary liquidator is guilty of misconduct he may be removed
(C. A., s. 141 ; In re Oxford Building and Investment Co., 1883, 49 L. T.

495); as to* circularising the shareholders on such an application, see Re
New Gold Coast Exploration Co., [1901] 1 Ch. 860; or proceeded against

for misfeasance {In re Llynvi and Tondn Co., 1889, 6 T. E. 12). If he
has undistributed assets in his hands he may be ordered to pay them
into the company's liquidation account {In re Stock and Shares Auction

Co., [1894] 1 Ch 736). As to the remuneration of a voluntary liquidator

see Re Amalgamated Syndicate, [1901] 2 Ch. 181. A quantum meruit

may be allowed him where the voluntary winding-up has been superseded

by a compulsory order {Re Allison, Johnson & Foster, ltd. ; Ex parte

Carlill, Burhinshaw & Ferguson, [1904] 2 K. B. 327).

Supervision Order.—Under sec. 147 of the Companies Act the Court

has jurisdiction to make an order directing the voluntary winding-up to

continue, but subject to the supervision of the Court. It is a matter of

discretion, as to which the Court will have regard to the wishes of

creditors and contributories (C. A., s. 149 ; In re Bank of Gibraltar and
Mcdta, 1866, L. K. 1 Ch. 73; In re Neiu Oriental Bank Corp., 1893,

41 W. E. 16). Only the company or a creditor or contributory can

petition for a supervision order {In re Pen-y-van Colliery Co., 1877, 6

Ch. D. 477) ; but the Court will not make a supervision order on the

petition of a contributory, unless the resolution for voluntary winding-

up has been unfairly obtained {In re Beaujolais Wine Co., 1867, L. E.

3 Ch. 15), a fortiori if the petitioning contributory's shares are fully

paid up {In re Irrigation Co. of France, 1871, L. E. 6 Ch. 176). As to

a creditor's petition, see In re Zoedone Co., 1883, 49 L. T. 654; In re

Chepstoiu Bobbin Mills Co., 1887, 36 Ch. D. 563. Where a company in

voluntary winding-up petitions for a supervision order costs of serving

the liquidator will not be allowed {Re Chester & Co., 52 W. E. 189). A
supervision order leaves the liquidator free to exercise all the powers of

a voluntary liquidator ; it only provides means by which a creditor or

anyone else can come to the Court and ask it to exercise its powers

of supervision {In re Westbourne Grove Drapery Co., 1878, 27 W. E. 37);

but the applicant does so at his own risk as to costs {In re New York

Exchange Co., 1888, 39 Ch. D. 419). The Court will only exercise its

power of control under a supervision order when applied to to do so

(1866, W. K 327). The Court in making a supervision order may
appoint an additional liquidator (C. A., s. 150). A supervision order

operates like a winding-up order as a stay of actions and executions

(C. A., ss. 151, 148). The taxed costs of the solicitor employed down to

the date of the supervision order will be paid before any remuneration

to the liquidator {Re Sanitary Burial Association, Ltd., [1900] 2 Ch.

289, C. A.).

A voluntary winding-up is no bar to a creditor having the company
wound up by the Court, if the Court is of opinion that the rights of the

creditor will be " prejudiced by a voluntary winding-up " (C. A., s. 145).

See as to this, In re New York Exchange Co., 1888, 39 Ch. D. 415; In
re Taurine Co., 1883, 25 Ch. D. 140; In re Gold Co., 1879, 11 Ch. D.

710. The official receiver may also get a winding-up order under sec.

14 of the Companies Winding-up Act, 1890, if the voluntary winding-up,

or winding-up under supervision, cannot be continued with due regard to
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the interests of the creditors or contributories {Re Jubilee Sites Syndicate,

[1899] 2 Ch. 204).

Stay of Winding-up ProcecdiTigs.—The Court has jurisdiction, under
ss. 89, 138 of tlie Companies Act, to stay all proceedings in a voluntary

winding-up on the petition of the liquidator {In^re Steamship Titian Co.,

1888, 36 W. K. 347 ; In re Hafna Mining Co., 1888, 84 L. T. N. 403; and
see Be Telescriftor Syndicate, [1903] 2 Ch. 174).

Surplus Assets.—The expression " surplus assets " means primd
facie the fund remaining in the hands of the liquidator after all

claims of outside creditors and costs of winding-up have been met
(Be Crichtons Oil Co., [1902] 2 Ch. 86, C. A.). This fund, if there are no
special provisions in the articles, must be applied first in repaying to the

shareholders their paid-up capital, and any balance remaining after doing

so distributed among the shareholders in proportion to the nominal
amount of the share capital held by them, not in proportion to the

amounts paid up on the shares {Bridgeivater Navigation Co., 14 A. C.

525 ; Welton v. Saffery, [1897] A. C. 299 ; Birch v. Croyper, 14 A. C. 525
;

Be Anglo Corp. of Western Australia, [1898] 2 Ch. 327).

The same principle applies where there has been a loss instead of a

gain. The losses must be borne by the shares equally {Be Hodges Distillery

Co., Ex parte Maude, L. K. 6 Ch. 51; and see Be Weymouth Steam Packet

Co., [1891] 1 Ch. 66).

If there are special provisions in the articles, surplus assets must be

distributed in accordance with the agreement contained in the articles

{Be New Transvacd (7o.,[1896] 2 Ch. 750; Be Mutoscope and Biograph

Syndiccde, [1899] 1 Ch. 896; Be North-Western Argentine Bly., [1900]
2 Ch. 882; Be Driffield Gas Light Co., [1898] 1 Ch. 451).

Dissolution of Companies.

After Winding-up hy Court.—When the affairs of a company have
been completely wound up, the Court makes an order that the company
be dissolved, and the registrar enters the order in his books (C. A.,

1862, s. 111).

After Voluntary Winding-up.—In the case of a voluntary winding-

up, the liquidator calls a meeting of the company by advertisement, lays

before it an account of the liquidation, and makes a return to the

registrar of such meeting having been held ; three months after which
the company is dissolved (C. A., s. 143). If the dissolution would work
injustice, the Court can stay the winding-up proceedings under the

Companies Act, 1862, s. 89, till relief can be given {Be Crookhaven

Mining Co., L. E. 3 Eq. 69 ; Be Eastern Investment Co., [1905] 1 Ch. 352).

Apart from fraud, the Court has no jurisdiction when a company
has been dissolved to make a winding-up order, for there is no company
{In re Pinto Silver Mining Co., 1878, 8 Ch. D. 273 ; In re Westhourne

Grove Drapery Co., 1878, 27 W. K. 37; In re Crookhaven Mining Co.,

1866, L. E. 3 Eq. 69; Be Eastern Investment Co., [1905] 1 Ch. 352; In
re Schooner Pond Coal Co., 1888, 84 L. T. K 401). It was, however,
held in Anglo-American Exploration Co., [1898] 1 Ch. 100, that a creditor

seeking to enforce the liability of a director of the defunct company
under Companies Act, 1880, s. 7 (4), might have a winding-up order.

The real and personal chattels of a dissolved corporation aggregate

devolve upon the Crown as hond vacantia ([1899] 1 Q. B. 325; Healy,

Petitioner, 5 F. 644, Ct. of Sess.). As to making a vesting order where
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the legal title to property is outstanding in a dissolved company, see

Ee General Accident Assurance Corp., [1904] 1 Ch. 147; Re Taylor's

Agreement Trusts, [1904] 2 Ch. 737; Ee Eichard Mills & Co., [1905]
W. N. 36; Ee No. 9 Bomore Eoad, [1906] 1 Ch. 359).

Striking Name of Company off Eegisteii.

Names of companies which have made no returns and are believed

by the registrar to be defunct may, after inquiry, be struck ofi' the

register (C. A., 1880, s. 7; C. A., 1900, s. 26); but the Court has power
to restore a name {In re Outlay Assurance Society, 1887, 34 Ch. D. 479 ;

In re Carpenters Patent Boat Co., 1888, 1 Meg. 26 ; In re Estates

Investment Co., 1883, 27 Sol. J. 585); and will do so where justice

requires it, e.g. where there are creditors and the assets would other-

wise fall to the Crown as bond vacantia {Healy, Petitioner, 5 F. 644,

Ct. of Sess.). The Court cannot impose a penalty as a condition of

restoration {Bayleys Steel Works, 21 T. L. E. 374).

[Authorities.—Lindley on Companies, 5th ed. ; Buckley on The
Companies Act, 8th ed. ; Chadwick Healey, Joint-Stock Companies, 3rd
ed. ; Palmer, Company Precedents, 9th ed. ; Palmer's Winding-up Forms,

9th ed. ; Manson, Laiu of Trading and other Companies, 2nd ed. ; Thring,

Joint-Stock Companies, 5th ed. ; Brice on Ultra Vires, 3rd ed. ; Hurrell
and Hyde on Directors, 4th ed. ; Hamilton, 3Ianual of Company laiv,

2nd ed. ; Emden on Winding-up (7th ed. by Johnson).]

Status of English Companies Abroad.

The status of English companies trading abroad is governed

—

speaking generally—by the comity of nations, by which every civilised

State accords to the citizens of every other civilised State the privilege

of trading in its territories, making contracts, suing in its Courts,

and doing all other things which its own citizens might do. In
the case of companies this comity is subject to the qualification

that there is nothing in the constitution of the stranger company at

variance with the policy of the State where it comes to trade. This

general principle of recognition has been more precisely defined in a

series of Conventions entered into between Great Britain, Germany,
France,^ Belgium, Greece, Italy, and Spain. By these Conventions,

all of which are in the same form, the " high contracting parties declare

that they mutually grant to all companies and other associations,,

commercial, industrial, or financial, constituted and authorised in con-

formity with the laws in force in either of the two countries, the
power of exercising all their rights and of appearing before the
tribunals, whether for the purpose of bringing an action or for defend-

ing the same throughout the dominions and possessions of the other

Power, subject to the sole condition of conforming to the laws of

such dominions and possessions. . .
."

The interpretation put on the terms of this Convention by the

Courts in both France and Germany has, however, largely detracted

from the value of the Convention in these countries. The French Court
of Cassation has held (La Construction, Limited) that the nationality

of a company depends not on the place of its origin but on the question

1 British companies are the only companies whose status in France is guaranteed
by a Treaty.
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where it has its centre of affairs—its principal establishment. The
result of this interpretation is to convert an English company having

its principal place of business in France into a French company. In

Germany an English company will, under the Convention, be recognised

as a corporate body; but the right to trade is another matter, and

permission to do so and to hold land must be obtained on the local

conditions (see " English Companies in Germany," by Ernest Schuster,

Esq., Journal of Comparative Legislation, vol. v. pp. 100-8). In Italy

English and other foreign companies may carry on business, provided

they publish—like the home companies—their memorandum and articles

of association, the names of the directors, and the state of the company's

accounts. A foreign company formed for the sole purpose of carrying

on business in Italy is treated as an Italian company.
Requirements like these as to a foreign company publishing its

constitution as contained in its memorandum and articles, or having a

person to act as the company's attorney, to sue and be sued, and an
office where the company can be served with process, are becoming very

common conditions now of admittance to trade, noticeably in our own
colonies. New Zealand, British Columbia, and Manitoba are examples.

Foreign companies are, in fact, being put on terms like alien immigrants.

Foreign Companies.

Companies in France-.—Companies trading with limited liability in

France are of two classes—the Societe Anonyme, corresponding to the

ordinary English company limited by shares, and the Societe en Com-
mandite, corresponding roughly to the English private company or

limited partnership. The Societe Anonyme is so called because it is by
French law a condition of limited liability that the partners enjoying it

shall be anonymous. This rule is inconvenient, naturally, where it is

desired to perpetuate a well-known trade name. The Society en Com-
mandite derives its name from the members commanding or contributing

to the concern each a certain amount of capital. For this contribution

the member—who may be described as a sleeping partner—receives a

proportionate share of profits, but incurs no further liability. The
position of the active managing partner is different. His liability is

unlimited.

The Soci6te Afwni/mc.—The minimum number of subscribers to form
a Societe Anonyme is—as with us—seven. Before the company can be
constituted the whole of the capital must be subscribed, and one-fourth

of it paid up. The lowest denomination for shares is, where the capital

is under 200,000 francs, 25 francs ; where the capital is over 200,000
francs, 100 francs. When the capital has been subscribed, and the

requisite part paid up, a "constitution" or first general meeting is

summoned in the name of the promoters, who are responsible for the

proper drawing up of the articles of association and the declaration as

to the subscription of the capital. One of the functions of this meeting
is to inquire into the value of assets brought into the company otherwise

than in money. Within one month after this general meeting copies of

the company's articles of association, of the declaration of the subscrip-

tion of the capital, of the list of subscribers, and other matters, must
be lodged at the office of the Judge de Paix of the district where the

• company is domiciled. The material particulars of the articles must
. also be published in a Government organ. Directors may be appointed
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either by the articles or a general meeting. They must have a share

qualification, and this qualification is not transferable. The directors

are jointly and severally liable for any infringements of the law relating

to joint-stock companies, and for any wrong-doing in the matter of

management, such as distributing fictitious dividends. A statement

of the financial condition of the company must be submitted to the

auditors every half-year.

One general meeting of shareholders must be held every year. A
bare majority is enough to pass a resolution, but there are usually

special rules regulating resolutions and voting.

If a company has lost three-fourths of its capital the directors must
call a meeting to decide whether the company shall be wound up.

SocUU en Commandite.—When the trading name is a well-known
one, which it is of importance to perpetuate, the French commonly
resort, if further capital is needed, to the formation of a commandite
company. In this case the active partners remain liable to the full

amount for the firm's debts, while the contributors of the fresh capital

are only liable to the extent of their shares. These dormant partners

exercise supervision over the acting partners through the medium of

a committee of inspection, consisting of three shareholders, elected at

a general meeting. The duties of this committee are to examine the

books, accounts and securities of the company, and to make an annual

report to the general meeting. The rules relating to the share capital

are the same for the Societe en Commandite as for the Societe Anonyme.
For further information, see Barclay's (Sir T.) Companies in France,

2nd ed.

Companies in Germany.—Companies in Germany are of two classes

—

share companies (Aktiengesellschaften), corresponding to the English

company limited by shares, and partnerships with limited liability

(Gesellschaften mit beschrankter Haftung), corresponding to the English

private company, which have replaced the earlier commandite companies

with a share capital (Kommandit gesellschaften auf Aktien).

1. The Share Company.—Before a company can be registered

—

registration being equivalent to incorporation—the following steps are

necessary :

—

{a) The articles must be agreed upon.

(h) A managing board and a board of supervision must be appointed.

(c) The whole of the share capital must be allotted, and 25 per cent,

at least must be paid up in coin or legal tender notes.

{cl) Pteports on the formation of the company must be made by
certain persons.

{e) Certain documents must be filed in the registry.

The two boards (h), a managing board and a board of supervision,

are a distinctive feature of the German system. The managing board is

the executive of the company ; the supervision board—which is composed
of persons wholly independent of the company—watches the proceedings

of the managing board, examines its accounts, and reports to a general

meeting of shareholders.

Each of the members of both boards is liable for any damage arising

from his having failed to use the diligence of a provident trader.

Shares cannot be issued for less thou £10 ; as a general rule they
must be for not less than £50. Shares in German companies are usually

to bearer. The certificates, whether to bearer or for registered shares,

cannot be issued until the shares are paid up in full. Where the con-
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sideration is not payment in full in cash, but property or services, the

promoters must sign a declaration, stating on what grounds the prices

agreed to be given for such property or services appear to be justified.

The correctness of this declaration is tested by the managing board of

supervision, which also makes an independent inquiry as to all the

incidents of the formation of the company.
This declaration must be filed in the public register, as must also

the articles, the promotion agreement, and a detailed statement as to

promoters' expenses. These strict provisions have proved very effectual

in preventing fraud without discouraging company formation. Insol-

vent companies are subject to the bankruptcy laws in the same way as

natural persons.

Limited Partnership,—A company of this kind may be formed by
two or more members. The capital must be £1000 at least, and 25 per

cent, must be paid up before the company can be registered. Articles

must also be filed and a declaration by the manager pledging himself

as to the capital, the members and payments. There are numerous
restrictions on the transfer of shares, and a transferor remains liable

for calls for a period of five years from the date of the transfer. The
managers are liable to the company for any loss arising from omission

to exercise the diligence of a prudent trader. The growth of companies
of this kind has been very rapid.

Companies in Italy.—In Italy a distinction is drawn between civil

companies and commercial companies. Commercial companies are of

three kinds—(1) general partnerships unlimited; (2) companies in

accomondita, corresponding to the Societe en Commandite in France

—

an active managing partner or partners with unlimited liability, and
sleeping partners with liability limited to their shares

; (3) joint-stock

companies with limited liability, corresponding to the English ordinary

limited liability company. None of these companies require their

constitution to be sanctioned by the law. All that is necessary is a
written agreement notified to the public in a particular way. But
before a company is constituted, the whole of the capital must be

subscribed and three-fourths at least of it paid up. An ordinary

meeting is held once at least every year, and a fortnight's notice must
be given in the official Gazette of Italy. Shares cannot be made payable
" to bearer " until they are fully paid up. Debentures may be issued if

authorised by a certain majority. One-twentieth part of the company's
dividends must be set aside every year as a reserve fund until the

reserve amounts to one-fifth of the company's capital. If a company's
capital is diminished by one-third, the directors must call the share-

holders together to determine on the course to be taken. If the

capital is diminished by two-thirds, the company winds up as of course,

unless the shareholders are prepared to advance fresh capital. The
promoters of a company cannot reserve themselves any special

benefit in the way of shares, commission or any other profit.

Companies in the United States.—The power to create corporations

—

which is a sovereign right—may be and is exercised by the several

States of the Union, except so far as their constitutions may prohibit

it. In pursuance of this power the legislatures of the several States

have enacted general laws for facilitating the formation of ordinary

business corporations. These Acts generally provide that the persons

purposing to form a corporation shall sign and acknowledge an instru-

ment, called the articles of association, setting forth the name of the
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corporation, the object for which it is to be formed, the principal place

of business, the amount of the capital, stock, and the number of shares

into which it is to be divided, and the intended duration of its corporate

existence. These articles being filed in the office of the Secretary of

State, or in designated Courts of Eecord, a certificate is issued reciting

that the provisions of the Act have been complied with, and thereupon

the incorporators are invested with corporate existence and the powers
flowing therefrom.

The directors of companies having capital stock must themselves

be stock-holders. They are usually elected annually. They must act

as a board. Their powers are primd facie co-extensive iwith those of

the corporation. It is not customary to compensate directors for services

rendered by them to the company in the regular course of their duty.

The directors are bound to call a general meeting on the requisition of

a certain number of stock-holders. The dissolution of corporations is in

most States the subject of statutory regulation.

See S. Thompson's Commentaries on the Laiv of Private Corporations,

6 vols. ; Beach on The La%v of Cor'porations.

Companies in the British Empire

:

—
Australia

—

New South Wales. See 1899, No. 40 ; 1900, No. 47.

Queensland. See 1863, No. 10; 1889, No. 18; 1891, No. 10;
1892, No. 24; 1893, No. 3; 1894, No. 19; 1896, No. 21.

South Australia. See 1892, No. 55; 1893, No. 576; 1890,

No. 487.

Tasmania. See 1869, No. 22 ; 1895, No. 19 ; 1896, No. 17; 1898,

No. 26.

Victoria. See 1890, No. 1074; 1896, No. 355.

Western Australia. See 1892, No. 32 ; 1897, No. 23.

All these are modelled on the lines of the English company system.

Canada

—

Dominion. See 1891, c. 21 ; 1902, c. 15.

British Columbia. See E. S., 1897, c. 44; 1898, c. 13; 1904,

c. 12 ; 1898, c. 14; E. S., 1897, c. 46.

Manitoba. See E. S., c. 30 ; 1903, c. 7 ; E. S., c. 175.

New Brunswick. See 1893, c. 7; 1904, c. 7.

North-West Territories. See 1901, c. 21 ; 1903, c. 13.

Nova Scotia. See E. S., c. 128, c. 129 ; 1903-4, c. 23.

Ontario. See E. S., c. 191, c. 222 ; 1902, c. 28.

Quebec. See E. S., 1888, arts. 4694 et seq. ; 1903, c. 48.

Newfoundland. See 1899, c. 10.

South Africa

—

Cape Colony. See 1892, No. 25.

Natal. See 1864, No. 10 ; 1865, No. 18 ; 1893, No. 19 ; 1866,

No. 19.

Transvaal. See 1874, No. 5; 1874, No. 6; 1894, No. 1; 1904,

Order No. 30.

Proceedings against Foreign Companies.—A foreign corporation carry-

ing on business in this country through a branch office resides in England,
and is liable to be sued in the same manner as an English corporation

aggregate {Haggen v. Comptoir D'Escompte cle Paris, [1893] 23 Q. B. 1).

519). On the same principle a foreign or colonial company carrying on
VOL. III. 23
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business in England, through a branch office may be ordered to be wound
up in England, but the winding-up here will only be ancillary if the

company is also being wound up abroad {In re Matheson Brothers, 1884,

27 Ch. D. 225 ; In re Commercial Bank of South Australia, 1886, 33
Ch. D. 174).

Practice on Registration.

Documents Bequisite.—The memorandum and articles of association

(if any) must be accompanied by the following :

—

1. A statement showing the amount of the share capital (Stamp Act,

1891, s. 112 ; Finance Act, 1899, s. 7 ; Official Form 19, see p. 378). This

duty is at the rate of 5s. per £100.
2. A list of the persons who have consented to be directors of the

company (C. A., 1906, s. 2). Stamp, 5s.

3. A statutory declaration by a solicitor of the High Court engaged
in the formation of the company, or by a person named in the articles

of association as a director or secretary of the company, that all the

requirements of the Acts in respect of registration, and of matters

precedent and incidental thereto, have been complied with. 5s. stamp
(see p. 378).

4. [If the company is a private one and does not intend to invite the

public to take shares], a declaration to that effect (see p. 380).

These documents being delivered, found in order, and all fees paid,

the registrar issues a certificate of incorporation, which is now, by
Companies Act, 1900, s. 1, made conclusive evidence that all require-

ments have been complied with, and that the company is one authorised

to be registered, and duly registered.

The stamp on a memorandum is a 10s. deed-sfcamp, but there is also

a fee-stamp for registration (see C. A., 1862, Table A). This registra-

tion stamp, where the nominal capital does not exceed £2000, is £2 ; if

the nominal capital exceeds £2000 the stamp is £2, plus £1 per £1000
up to £5000 ; if the nominal capital exceeds £5000 the stamp is £2, plus

.5s. per £1000 up to £100,000.

The cost in respect of fees and stamp duties for registering a com-
pany with a nominal capital of, say

—

£1,000 is about £7
5,000 20

10,000 33

25,000 75

50,000 144
100,000 282

LIST OF FOEMS. No. OF
Form.

Agreement, Preliminary . 3

„ Adoption of 3b
„ Recitals 3a

Allotment, Letter of 13
Allotments, Return of . 9
Application for Shares . 12
Articles of Association (Table A) 2
Capital, Statement as to Nominal 4

„ Summary of, and Slitires 16
Declaration on behalf of Company 11

Page.

375
377
377
391
385
391
359
378
392
389
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Declaration of Com23liance with Requisitions of Com- form!
panies Acts 5

Declaration where Company does not invite Public to
Subscribe 7

Directors, Names and Addresses, List of . . . 6
Memorandum of Association 1
Notice of General Meeting 17
Notice of General Meeting to consider Resolution for

Voluntary Winding-up 18, 19
Prospectus 8
Proxy .

Share Certificate 14
Statutory Meeting, Report for 10
Transfer of Shares 15
Winding-up Petition by Creditor 20

Page.

378

380
379
355
395

395, 396
381
369
392
386

362, 392

Kame.

Kegistered
office.

Objects-

Liability.

Capital.

Form No. 1.

Memorandum of Association of a Limited Company.

1. The name of the company is the Company,
Limited.^

2. The registered office of the company will be situate in Eng-

land [or Scotland, or Ireland],

3. The objects for which the company is established are (see

p. 259).

4. The liability of the members is limited.

5. The capital of the company is [£50,000] divided into [50,000]

shares of £[1] each.

Any shares in the original capital, and any new shares, may be

divided into different classes, and may be issued with such special

rights, preferences, conditions, or disqualifications as regards divi-

dends, capital, voting, or other incidents attached thereto, as may
be provided by the company's regulations from time to time ; or

The capital of the company is [£50,000], divided into [50,000]

shares of £[1] each, of which [25,000] are preference shares, and

[25,000] ordinary shares. The preference shares will be entitled

to such preferential rights in regard to dividend and capital as may
be provided by the company's articles from time to time^ ; or

The preference shares will be entitled to a cumulative prefer-

ential dividend of [5] per cent., and also to priority of payment of

capital on the winding-up of the company.

We, the several persons whose names and addresses are sub-

scribed, are desirous of being formed into a company in pursuance

1 " Limited" is part of the company's name, and must always be used (C. A.,

1862, s. 41). A company may change its name— by a special resolution of share-

holders—with the approval of the Board of Trade (C. A., 1862, s. 13).

2 Without some such words as these, the rights given to preference shareholders
by the memorandum of association are unalterably fixed (Ashhcry v. IVatson, 30
Ch. D. 376; Re Welsbach hicandescent Gas Light Co., [1894] 1 Ch. 87, C. A.; and
see p. 267) ; but this power again of fixing the preference shareholders' rights by
the articles from time to time is open to abuse ; it leaves the preference share-

holders very much at the mercy of the ordinary shareholders' vote, who might
cut down the preferential dividend to half the amount. To guard against any
possible injustice of this sort the article dealing with the matter should be so

iramed as to protect the preference shareholders by requiring the consent of a
three-fourths or some such substantial majority of the preference shareholders to

any variation of their rights.
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of this memorandum of association, and we respectively agree to

take the number of shares in the capital of the company set oppo-

site our respective names.

Names, Addresses and Descriptions of Subscribers.
Number of Shares
taken by each
Subscriber.

1. A. B., of in the County of Merchant

2. C. D., „ „ Stockbroker

3. E. F., „ „ Solicitm-

4. G. H., „ „ Insce. Agent
5. I. J., „ „ Banker

6. K. L., „ „ Merchant

7. M. N., „ „ Doctor

Total shares taken

50
1

1

1

1

50
50

154

Dated the day of

Witness to the above signatures,^

X. Y. of

The Objects Clause.

Auctioneer.

(a) To carry on the business of an auctioneer, house agent, land and

estate agent, commission agent, appraiser and valuer, surveyor, broker,

and general agent, in all its branches, and for that purpose to acquire as

a going concern the business of an auctioneer and estate agent, referred

to in clause of the company's articles of association.

Baker and Miller.

To carry on the business of a baker, miller, flour factor, bread and

biscuit manufacturer and confectioner, and for that purpose to acquire,

&c.

To carry on the business of a brewer, maltster, corn merchant,

distiller, hop merchant, wine and spirit merchant and importer, cooper

and bottler, manufacturer of aerated and mineral waters and other

drinks, licensed victualler, hotel-keeper, and restaurant keeper, and for

that purpose to acquire.

Clothier.

To carry on the business of a wholesale or retail clother, hosieiv

bootmaker, hatter, haberdasher, trunk and brushmaker, and general

outfitter, and for that purpose to acquire, &c.

Engineers.

To carry on the business of mechanical and general engineers,

machine and engineering tool makers, boiler makers, ironfounders^

^ The same witness will do to witness all the seven signatures.
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brassfounders, millwrights, metal workers and steel converters, and to

buy, sell, manufacture, repair, convert, let on hire and deal in machinery,

rolling stock, iron, steel, metal implements, tools, utensils and con-

veniences of all kinds, and for that purpose to acquire, &c.

Hotel.

To carry on the business of an hotel and restaurant-keeper, club-

house and assembly-rooms proprietor, livery -stable -keeper, and the

letting of residential or other chambers, and for that purpose to acquire,

&c., and to erect, fit up, furnish and maintain suitable premises and

accommodation.

Insurance.

To carry on the business of accident, employers' liability, fidelity

guarantee, burglary, fire, marine, hailstorm, plate-glass, contingency,

investment and indemnity insurance.

Mining.

To carry on the business of mining or quarrying in England or

elsewhere, and for that purpose to acquire, &c. (as above), or to acquire

any property which may be suitable for the company's purposes, and to

prospect, search for, get, win, work, raise and refine gold, silver, coal,

iron, ironstone and other ores, metals and minerals.

Printing and Publishing.

To carry on in the United Kingdom or elsewhere the business of a

paper-maker, printer, bookbinder, editor, publisher, bookseller, stationer,

newsvendor, newspaper proprietor, advertising agent and contractor,

manufacturer and distributor of and dealer in prints, pictures, draw-

ings, engravings and other similar productions, and for that purpose to

acquire, &c.

Steam-Packet Company.

The objects of the company are

—

The conveyance of passengers, goods and merchandise in ships

or boats between such places as the company may from time to time

determine.

Set out any other special objects.^

To acquire (5) To acquirc and carry on the business and assets of any

nesses. company having objects similar to those of this company, or whose

business can with advantage be carried on by this company in

connection with its own, whether in England or elsewhere.

Drawing {c) To draw, accept, make and indorse any bill of exchange,
^^^^'

promissory note, or other negotiable instrument.

Borrowing. (d) To borrow money for the purposes of the company, and

to secure any sums so borrowed by mortgaging or charging the

company's undertaking and assets.

1 A company cannot enlarge its primary object by stringing together a number
of general enabling clauses {Stephens v. Mysore Reefs Mining Co., [1902] 1 Ch. 745), but
there is no objection to a conipaiij'' having a number of independent objects, so long

as such objects are stated with precision (Pedlar v. The Road Block Gold Mines of
India, [1905] 2 Ch. 427).
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To form («) To fomi any Company for the purpose of acquiring all or
companies.

^^^^ ^£ ^^^ property, rights and liabilities of the company, or for

any other purpose which may seem directly or indirectly calculated

to benefit the company.

To sell (/) To sell and transfer the undertaking and assets of the com-
undertaking.p^j^y.

^^ ^ going concern, or any part thereof, for any consideration

which the company in general meeting may approve, and in case

the sale is to a company, for such consideration in cash, shares,

either part paid or fully paid, stock, debentures, debenture-stock,

or other property of the purchasing company, as a general meeting

of the company may resolve on.

To amaiga- (g) To amalgamate with any company having objects similar to

those of the company.
To pay

^/^^
-j^Q p^y brokerage or underwriting commission to any person

s-for subscribing or procuring subscriptions for shares in the company,

and to remunerate any such person by an option to take shares in

the company at par.

Tosnbscribe (i) To Subscribe to any philanthropic or public objects, or to any

obj'ects"^ institution or organisation calculated to benefit persons employed

by the company or having dealings with the company.

To distribute (j) To distribute all or any of the property of the company

specS! ^ ^" among the members in specie.

To procure (k) To procurc the company to be registered or recognised in

abioacL*^°° any colony or foreign country, on such terms as may be thought

expedient.

To pay (1) To pay out of the funds of the company all expenses of

formatk?n° ov incident to the formation, registration and advertising of the

company, and the issue of the company's capital.

Form No. 2.

Articles of Association.

The old Table A, which had become obsolete, has now been replaced

(Oct. 1906) by a new Table A, revised under the auspices of the Board
of Trade by eminent counsel, one of whom has since been raised to the

bench. It may be taken therefore to furnish the best form of model
articles for an ordinary company limited by shares, and as such it is

printed in extenso here, but as no one form—even when official—can fit

all cases, the present writer has added by way of footnotes some alter-

native or additional clauses for the consideration of the practitioner.

For example, Table A naturally contains no clause authorising the

directors of the company to adopt a particular preliminary agreement.
This clause is one usually required, and an article for that purpose is

accordingly added (see p. 359). Again in the " private company "—so

common in these days—special clauses are necessary to secure the

predominance on the board of the partners who are the real owners of

the business (see p. 369??.), or to restrict the transfer of sha^-es (see p. o62n).

The provisions of Table A are not appropriate for either of these

purposes. Supposing, then, that the promoters of a company decide

to adopt Table A as the regulations of the company, the form will

run as follows:

—
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The articles of association of the company shall be the regula-

tions contained in Table A of the Companies Act, 1862, as revised

(Oct. 1906), but with the additions, omissions, variations, and

substitutions hereinafter specified.

Adoption of Agreement.

The directors of the company shall at their first board meeting

after the incorporation of the company take into consideration the

draft preliminary agreement dated the day of , and

made between A. B. of of the one part, and C. D. of

(as trustee for this company) of the other part (a copy of which,

initialled for identification by two of the subscribers of these articles,

is annexed hereto), and shall, if they approve the terms of such

agreement, enter on behalf of the company into an agreement with

the said A. B. in the terms of the said agreement, but with such

modifications (if any) as the directors may deem necessary or

desirable for the purpose of giving the company the benefit of

such agreement.^

Directors' Share Qualification.

Substitute The qualification of a director shall be the holding as beneficial

owner of [50] shares in the company, and it shall be his duty to

comply with the provisions of the Companies Act, 1900, s. 3.

TABLE A.^

[revised.]

for clause
70,

Preliminary.

1. In these regulations, unless the context otherwise requires, expres-

sions defined in the Companies Acts, 1862 to 1900, or any statutory

modification thereof in force at the date at which these regulations

become binding on the company, shall have the meanings so defined
;

and words importing the singular number only shall include the plural

number, and vice versd, and words importing the masculine gender shall

include the feminine, and words importing persons shall include cor-

porations.

Business.

2. The directors shall have regard to the restrictions on the com-

mencement of business imposed by sec. 6 of the Companies Act, 1900,

if, and so far as, such restrictions shall be binding upon the company.

Shares.

3. Subject to the provisions, if any, in that behalf of the memoran-

dum of association of the company, and without prejudice to any special

1 The adoption of the agreement—if the company is one which intends to

invite the public to subscribe its shares—will be provisional until the company
has fulfilled the conditions entitling it to commence business (C. A., 1900,

s. 6 (3)). See p. 261.
2 Scheduled to the Report of the Company Law Amendment Committee,

1906.
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rights previously conferred on the holders of existing shares in the

company, any share in the company may be issued with such preferred,

deferred, or other special rights, or such restrictions, whether in regard

to dividend, voting, return of capital or otherwise, as the company may
from time to time by special resolution determine.

4. If at any time the capital is divided into different classes of

shares, the rights attached to any class (unless otherwise provided

by the terms of issue of the shares of that class) may be varied with

the consent in writing of the holders of three-fourths of the issued

shares of that class, or with the sanction of an extraordinary resolution

passed at a separate general meeting of the holders of the shares

of the class. To every such separate general meeting the provisions

of these regulations relating to general meetings shall mutatia mutandis

apply, but so that the necessary quorum shall be two persons at least

holding or representing by proxy one-third of the issued shares of the

class.

5. No share shall be offered to the public for subscription except

upon the terms that the amount payable on application shall be at least

five per cent, of the nominal amount of the share ; and the directors

shall, as regards any allotment of shares, duly comply with such of the

provisions of the Companies Act, 1900, sees. 4 and 7, as may be

applicable thereto.

6. Every person whose name is entered as a member in the register

of members shall, without payment, be entitled to a certificate under

the common seal of the company specifying the share or shares held by

him, and the amount paid up thereon, provided that in respect of a

share or shares held jointly by several persons the company shall not be

bound to issue more than one certificate, and delivery of a certificate

for a share to one of several joint holders shall be sufficient delivery

to all.

7. If a share certificate is defaced, lost, or destroyed, it may be

renewed on payment of such fee, if any, not exceeding one shilling, and

on such terms, if any, as to evidence and indemnity as the directors

think fit.

8. No part of the funds of the company shall be employed in the

purchase of, or in loans upon the security of, the company's shares.

9. The company shall have a lien on every share (not being a fully-

paid share) for all moneys (whether presently payable or not) called or

payable at a fixed time in respect of such share, and the company shall

also have a lien on all shares (other than fully-paid shares) standing

registered in the name of a single person, for all moneys presently pay-

able by him or his estate to the company ; but the directors may at any

time declare any share to be wholly or in part exempt from the provi-

sions of this clause. The company's lien, if any, on a share shall extend

to all dividends payable thereon.

10. The company may sell, in such manner as the directors think

fit, any shares on which the company has a lien, but no sale shall be

made unless some sum in respect of which the lien exists is presently
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payable, nor until the expiration of fourteen days after a notice in

writing, stating and demanding payment of such part of the amount

in respect of which the lien exists as is presently payable, has been

given to the registered holder for the time being of the share, or the

person entitled by reason of his death or bankruptcy to the share.

11. The proceeds of the sale shall be applied in payment of such

part of the amount in respect of which the lien exists as is presently

payable, and the residue shall (subject to a like lien for sums not

presently payable as existed upon the shares prior to the sale) be

paid to the person entitled to the shares at the date of the sale. The

purchaser shall be registered as the holder of the shares, and he shall

not be bound to see to the application of the purchase-money, nor shall

his title to the shares be affected by any irregularity or invalidity in the

proceedings in reference to the sale.

Calls on Shares.

12. The directors may from time to time make calls upon the

members in respect of any monies unpaid on their shares, provided

that no call shall exceed one-fourth of the nominal amount of the share,

or be payable at less than one month from the last call ; and each

member shall (subject to receiving at least fourteen days' notice

specifying the time or times of payment) pay to the company at the

time or times so specified the amount called on his shares.

13. The joint holders of a share shall be jointly and severally liable

to pay all calls in respect thereof.

14. If a sum called in respect of a share is not paid before or on the

day appointed for payment thereof, the person from whom the sum is

due shall pay interest upon the sum at the rate of £5 per cent, per

annum from the day appointed for the payment thereof to the time of

the actual payment, but the directors shall be at liberty to waive pay-

ment of such interest wholly or in part.

15. The provisions of these regulations as to payment of interest

shall apply in the case of non-payment of any sum which, by the terms

of issue of a share, becomes payable at a fixed time, whether on account

of the amount of the share, or by way of premium, as if the same had

become payable by virtue of a call duly made and notified.

16. The directors may make arrangements on the issue of shares for

a difference between the holders in the amount of calls to be paid and

in the times of payment.

17. The directors may, if they think fit, receive from any member

willing to advance the same, all or any part of the moneys uncalled and

unpaid upon any shares held by him ; and upon all or any of the moneys

so advanced may (until the same would, but for such advance, become

presently payable) pay interest at such rate (not exceeding, without the

sanction of the company in general meeting, six per cent.) as may be

agreed upon between the member paying the sum in advance and the

directors.

Transfer and Transmission of Shares.

18. The instrument of transfer of any share in the company shall be

executed both by the transferor and transferee, and the transferor shall
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be deemed to remain a holder of the share until the name of the trans-

feree is entered in the register of members in respect thereof.

19.1 Shares in the company shall be transferred in the following

form, or in any usual or common form which the directors shall

approve :

—

I, A. B. of
, in consideration of the sum of Z

paid to me by C. D. of (hereinafter called " the said trans-

feree "), do hereby transfer to the said transferee the share [or shares]

numbered in the undertaking called the Com-
pany, Limited, to hold unto the said transferee, his executors, adminis-

trators and assigns, subject to the several conditions on which I held

the same at the time of the execution hereof : And I, the said transferee,

do hereby agree to take the said share \or shares] subject to the

conditions aforesaid. As witness our hands the day of

Witness to the signatures of, &c.

20. The directors may decline to register any transfer of shares, not

being fully-paid shares, to a person of whom they do not approve, and

may also decline to register any transfer of shares on which the company
has a lien. The directors may also suspend the registration of transfers

during the fourteen days immediately preceding the ordinary general

meeting in each year. The directors may decline to recognise any

instrument of transfer unless {a) a fee not exceeding two shillings and

sixpence is paid to the company in respect thereof, and (b) the instru-

ment of transfer is accompanied by the certificate of the shares to which

it relates, and such other evidence as the directors may reasonably

require to show the right of the transferor to make the transfer.

21. The executors or administrators of a deceased sole holder of a

share shall be the only persons recognised by the company as having

any title to the share. In the case of a share registered in the names

of two or more holders, the survivors or survivor, or the executors

or administrators of the deceased survivor, shall be the only persons

recognised by the company as having any title to the share.

^ For a private company the following may be used :

—

19a. No shares shall be transferred to a person not a member of the

company so long as any member of the comj)any may be willing to purchase
such share.

196. Any member or person entitled to transfer shares in the company,
desirous of selling his shares, or any of them, shall notify his desire in writing
to the directors, and such notification shall constitute an authority to the

dii'ectors to otter the shares at a " fair value," as hereinafter defined, to any
member of the company who may be desirous of purchasing shares in the

company.
19c. For the purpose of ascertaining such "fair value," the auditors of the

company shall, in their aiuiual report on the company's balance-sheet, state

what they estimate to be the current value of the company's shares, and such
estimates shall be accepted by all parties as a fair value on any sale.

Vdd. If the directors shall be unable, within one calendar month from the

date of the notification, to find a purchaser for the shares, the member or person
entitled to transfer the shares may sell such shares to any person, though not
a member of the company, but subject to the right of the directors to refuse

registration on any of the grounds mentioned in art. 20.
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22. Any person becoming entitled to a share in consequence of the

death or bankruptcy of a member shall, upon such evidence being

produced as may from time to time be required by the directors, have

the right, either to be registered as a member in respect of the share,

or, instead of being registered himself, to make such transfer of the

share as the deceased or bankrupt person could have made ; but the

directors shall, in either case, have the same right to decline or suspend

registration as they would have had in the case of a transfer of the

share by the deceased or bankrupt person before the death or bank-

ruptcy.

23. A person becoming entitled to a share by reason of the death or

bankruptcy of the holder shall be entitled to the same dividends and

other advantages to which he would be entitled if he were the registered

holder of the share, except that he shall not, before being registered as

a member in respect of the share, be entitled in respect of it to exercise

any right conferred by membership in relation to meetings of the

company.

Foi'feiture of Shares.

24. If a member fails to pay any call or instalment of a call on the

day appointed for payment thereof, the directors may, at any time

thereafter during such time as any part of such call or instalment

remains unpaid, serve a notice on him requiring payment of so much of

the call or instalment as is unpaid, together with any interest which

may have accrued.

25. The notice shall name a further day (not earlier than the

expiration of fourteen days from the date of the notice) on or before

which the payment required by the notice is to be made, and shall

state that in the event of non-payment at or before the time appointed,

the shares in respect of which the call was made will be liable to be

forfeited.

26. If the requisitions of any such notice as aforesaid are not

complied with, any share in respect of which the notice has been

given may at any time thereafter, before the payment required by

the notice has been made, be forfeited by a resolution of the directors

to that effect.

27. A forfeited share may be sold or otherwise disposed of on such

terms and in such manner as the directors think fit, and at any time

before a sale or disposition the forfeiture may be cancelled on such

terms as the directors think fit.

28. A person whose shares have been forfeited shall cease to be a

member in respect of the forfeited shares, but shall, notwithstanding,

remain liable to pay to the company all moneys which, at the date of

forfeiture, were presently payable by him to the company in respect

of the shares, but his liability shall cease if and when the company

shall have received payment in full of the nominal amount of the

shares.

29. A statutory declaration in writing that the declarant is a

director of the company, and that a share in the company has been

duly forfeited on a date stated in the declaration, shall be conclusive
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evidence of the facts therein stated as against all persons claiming to be

entitled to the share, and such declaration, and the receipt of the

company for the consideration, if any, given for the share on the sale

or disposition thereof, shall constitute a good title to such share, and

the person to whom the share is sold or disposed of shall be registered

as the holder of the share, and shall not be bound to see to the applica-

tion of the purchase-money, if any, nor shall his title to the share be

affected by any irregularity or invalidity in the proceedings in reference

to the forfeiture, sale, or disposal of the share.

30. The provisions of these regulations as to forfeiture shall apply

in the case of non-payment of any sum which, by the terms of issue of

a share, becomes payable at a fixed time, whether on account of the

amount of the share, or by way of premium, as if the same had been

payable by virtue of a call duly made and notified.

Conversion of Shares info Stock.

31. The directors may, with the sanction of the company previously

given in general meeting, convert any paid-up shares into stock, and

may, with the like sanction, reconvert any stock into paid-up shares of

any denomination.

32. The holders of stock may transfer the same, or any part thereof,

in the same manner, and subject to the same regulations as, and subject

to which, the shares from which the stock arose might previously to

conversion have been transferred, or as near thereto as circumstances

admit; but the directors may from time to time fix the minimum
amount of stock transferable, and restrict or forbid the transfer of

fractions of such minimum, but the minimum shall not exceed the

nominal amount of the shares from which the stock arose.

33. The holders of stock shall, according to the amount of the

stock held by them, have the same rights, privileges, and advantages

as regards dividends, voting at meetings of the company, and other

matters, as if they held the shares from which the stock arose, but

no such privilege or advantage (except participation in the dividends

and profits of the company) shall be conferred by any such aliquot

part of stock as would not, if existing in shares, have conferred such

privilege or advantage.

34. Such of the regulations of the company (other than those

relating to share warrants) as are applicable to paid-up shares shall

apply to stock, and the words " share " and " shareholder " therein

shall include " stock " and " stock-holder."

Share Warrants.

35. The company may issue share w^arrants, and accordingly the

directors may in their discretion, with respect to any share which is

fully paid up, on application in writing signed by the person registered

as holder of the share, and authenticated by such evidence, if any, as

the directors may from time to time require as to the identity of the

person signing the request, and on receiving the certificate, if any, of

the share, and the amount of the stamp duty on the warrant, and such
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fee as the directors may from time to time require, issue under the

company's seal a warrant, duly stamped, stating that the bearer of the

warrant is entitled to the shares therein specified, and may provide by

coupons, or otherwise, for the payment of dividends, or other moneys,

on the shares included in the warrant.

36. A share warrant shall entitle the bearer to the shares included

in it, and the shares shall be transferred by the delivery of the share

warrant, and the provisions of the regulations of the company with

respect to transfer and transmission of shares shall not apply thereto.

37. The bearer of a share warrant shall, on surrender of the warrant

to the company for cancellation, and on payment of such sum as the

directors may from time to time prescribe, be entitled to have his name

entered as a member in the register of members in respect of the shares

included in the warrant.

38. The bearer of a share warrant may at any time deposit the

warrant at the office of the company, and so long as the warrant remains

so deposited, the depositor shall have the same right of signing a requisi-

tion for calling a meeting of the company, and of attending and voting

and exercising the other privileges of a member at any meeting held

after the expiration of two clear days from the time of deposit, as if his

name were inserted in the register of members as the holder of the shares

included in the deposited warrant. Not more than one person shall

be recognised as depositor of the share warrant. The company shall,

on two days' written notice, return the deposited share warrant to

the depositor.

39. Subject as herein otherwise expressly provided, no person shall,

as bearer of a share warrant, sign a requisition for calling a meeting of

the company, or attend, or vote, or exercise any other privilege of a

member at a meeting of the company, or be entitled to receive any

notices from the company ; but the bearer of a share warrant shall be

entitled in all other respects to the same privileges and advantages as if

he were named in the register of members as the holder of the shares

included in the warrant, and he shall be a member of the company.

40. The directors may from time to time make rules as to the terms

on which (if they shall think fit) a new share warrant or coupon may be

issued by way of renewal in case of defacement, loss, or destruction.

Alteration of Capital.

41. The directors may, with the sanction of an extraordinary resolu-

tion of the company, increase the capital by such sum, to be divided into

shares of such amount, as the resolution shall prescribe.

42. Subject to any direction to the contrary that may be given by

the resolution sanctioning the increase of capital, all new shares shall,

before issue, be offered to such persons as at the date of the offer are

entitled to receive notices from the company of general meetings, in

proportion, as nearly as the circumstances admit, to the amount of the

existing shares to which they are entitled. Such offer shall be made by

notice specifying the number of shares offered, and limiting a time with-

in which the offer, if not accepted, will be deemed to be declined, and

after the expiration of such time, or on the receipt of an intimation from
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the person to whom the offer is made that he declines to accept the shares

offered, the directors may dispose of the same in such manner as they

think most beneficial to the company. The directors may likewise

so dispose of any new shares which (by reason of the ratio which the

new shares bear to shares held by persons entitled to an offer of new
shares) cannot, in the opinion of the directors, be conveniently offered

under this article.

43. The new shares shall be subject to the same provisions with

reference to the payment of calls, lien, transfer, transmission, forfeiture

and otherwise as the shares in the original capital.

44. The company may, by special resolution

—

(a) Consolidate and divide its capital into shares of larger

amount than its existing shares.

(b) By subdivision of its existing shares, or any of them,

divide the whole, or any part, of its capital into shares

of smaller amount than is fixed by the memorandum
of association, subject, nevertheless, to the proviso con-

tained in the Companies Act, 1867, s. 21.

(c) Cancel any shares which, at the date of the passing of the

resolution, have not been taken or agreed to be taken by

any person.

(d) Reduce its capital in any manner and with, and subject to,

any incident authorised, and consent required, by law.

General Meetings.

45. The statutory general meeting of the company shall be held

within the period required by the Companies Act, 1900, s. 12.

46. A general meeting shall be held once in every year at such time

and place as may be prescribed by the company in general meeting, or,

in default, at such time in the month following that in which the anniver-

sary of the company's incorporation occurs, and at such place as the

directors shall appoint. In default of a general meeting being so held,

a general meeting shall be held in the month next following, and may
be convened by any two members in the same manner as nearly as

possible as that in which meetings are to be convened by the directors.

47. The above-mentioned general meetings shall be called ordinary

meetings ; all other general meetings shall be called extraordinary.

48. The directors may, whenever they think fit, convene an extra-

ordinary general meeting, and extraordinary general meetings shall also

be convened on such requisition, or, in default, may be convened by

such requisitionists as provided by the Companies Act, 1900, s. 13.

If at any time there shall not be within the United Kingdom
sufficient directors capable of acting to form a quorum, any director

or any two members of the company may convene an extraordinary

general meeting in the same manner as nearly as possible as that in

which meetings may be convened by the directors.

Proceedings at General Meetings.

49. Seven days' notice at the least (exclusive of the day on which the

notice is served, or deemed to be served, but inclusive of the day for
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which notice is given), specifying the place, the day, and the hour of

meeting and, in case of special business, the general nature of such

business shall be given in manner hereinafter mentioned, or in such

other manner, if any, as may be prescribed by the company in general

meeting, to such persons as are, under the regulations of the company,

entitled to receive such notices from the company; but the non-receipt

of such notice by any member shall not invalidate the proceedings at any

general meeting.

50. All business shall be deemed special that is transacted at an

extraordinary meeting, and all that is transacted at an ordinary meeting,

with the exception of sanctioning a dividend, the consideration of the

accounts, balance-sheets, and the ordinary report of the directors and

auditors, the election of directors and other ofhcers in the place of those

retiring by rotation, and the fixing of the remuneration of the auditors.

51. No business shall be transacted at any general meeting unless a

quorum of members is present at the time when the meeting proceeds to

business ; save, as herein otherwise provided, three members personally

present shall be a quorum.

52. If within half an hour from the time appointed for the meeting

a quorum is not present, the meeting, if convened upon the requisition

of members, shall be dissolved; in any other case it shall stand adjourned

to the same day in the next week, at the same time and place, and if at

such adjourned meeting a quorum is not present within half an hour

from the time appointed for the meeting, the members present shall be

a quorum.

53. The chairman, if any, of the board of directors shall preside as

chairman at every general meeting of the company.

54. If there is no such chairman, or if at any meeting he is not

present within fifteen minutes after the time appointed for holding the

meeting, or is unwilling to act as chairman, the members present shall

choose some one of their number to be chairman.

55. The chairman may, with the consent of any meeting at which a

quorum is present (and shall if so directed by the meeting), adjourn the

meeting from time to time and from place to place, but no business shall

be transacted at any adjourned meeting other than the business left

unfinished at the meeting from which the adjournment took place.

When a meeting is adjourned for ten days or more, notice of the

adjourned meeting shall be given as in the case of an original meeting.

Save as aforesaid, it shall not be necessary to give any notice of an

adjournment, or of the business to be transacted at an adjourned

meeting.

56. At any general meeting a resolution put to the vote of the meet-

ing shall be decided on a show of hands, unless a poll is (before or on

the declaration of the result of the show of hands) demanded in case the

resolution be proposed as a special or extraordinary resolution by at least

five members, or in any other case by at least two members, and, unless

a poll is so demanded, a declaration by the chairman that a resolution

has, on a show of hands, been carried, or carried unanimously, or by a

particular majority, or lost, and an entry to that effect in the book of

proceedings of the company shall be conclusive evidence of the fact,
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without proof of the number or proportion of the votes recorded in

favour of, or against, such resolution.

57. If a poll is duly demanded, it shall be taken in such manner as

the chairman directs, and the result of the poll shall be deemed to be the

resolution of the meeting at which the poll was demanded.

58. In the case of an equality of votes, whether on a show of hands,

or on a poll, the chairman of the meeting at which the show of hands

takes place, or at which the poll is demanded, shall be entitled to a

second or casting vote.

59. A poll demanded on the election of a chairman, or on a question

of adjournment, shall be taken forthwith. A poll demanded on any

other question shall be taken at such time as the chairman of the

meeting directs.

Votes of Members.

60. On a show of hands every member present in person shall have

one vote. On a poll every member shall have one vote for each share of

which he is the holder.

61. In the case of joint holders, the vote of the senior who tenders a

vote, whether in person or by proxy, shall be accepted to the exclusion

of the votes of the other joint holders ; and for this purpose seniority

shall be determined by the order in which the names stand in the

register of members.

62. A member of unsound mind, or in respect of whom an order has

been made by any Court having jurisdiction in lunacy, may vote, whether

on a show of hands or on a poll, by his committee, curatm^ bonis, or other

person in the nature of a committee or curator bonis appointed by such

Court, and such committee, curator bonis, or other person may, on a poll,

vote by proxy.

63. No member shall be entitled to vote at any general meeting

unless all calls or other sums presently payable by him in respect of

shares in the company have been paid.

64. On a poll votes may be given either personally or by proxy.

65. The instrument appointing a proxy shall be in writing under the

hand of the appointor or of his attorney duly authorised in writing, or,

if the appointor is a corporation, either under the common seal, or under

the hand of an officer or attorney so authorised. No person shall act as

a proxy unless either he is entitled on his own behalf to be present and

vote at the meeting at which he acts as proxy, or he is appointed to act

at that meeting as proxy for a corporation.

66. The instrument appointing a proxy and the power of attorney

or other authority, if any, under which it is signed, or a notarially

certified copy of such power or authority shall be deposited at the

registered office of the company not less than forty-eight hours before

the time for holding the meeting at which the person named in the

instrument proposes to vote, and in default the instrument of proxj^-

shall not be treated as valid.

67. An instrument appointing a proxy may be in the following form,

or in any other form which the directors shall approve :

—
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Company, Limited.

I, of , in the County of , being a

member of the Company, Limited, hereby appoint

of as my proxy to vote for me and on my behalf at the

[ordinary or extraordinary, as the case may be] general meeting of the

company to be held on the day of , and at any adjournment

thereof.

Signed this day of

Director's.

68.1 The number of the directors and the names of the first directors,

shall be determined in writing by a majority of the subscribers of the

memorandum of association.

69.2 The remuneration of the directors shall from time to time be

determined' by the company in general meeting.

70.^ The qualification of a director shall be the holding of at least

one share in the company, and it shall be his duty to comply with the

provisions of the Companies Act, 1900, s. 3.

Powers and Duties of Directors.

71. The business of the company shall be managed by the directors,

who may pay all expenses incurred in getting up and registering the

company, and may exercise all such powers of the company as are not,

by the Companies Acts, 1862 to 1900, or any statutory modification

thereof for the time being in force, or by these articles, required to be

exercised by the company in general meeting, subject, nevertheless, to

any regulations of these articles, to the provisions of the said Acts, and

to such regulations, being not inconsistent with the aforesaid regulations

or provisions, as may be prescribed by the company in general meeting

;

but no regulations made by the company in general meeting shall invali-

date any prior act of the directors which would have been valid if such

regulation had not been made.

72. The directors may from time to time appoint one or more of

their body to the office of managing director or manager for such term,

and at such remuneration (whether by way of salary, or commission, or

1 [The number of the directors of the company shall not be less than [3],

more than [5].]

[The first directors of the company shall be A. B. of "

, C. D. of

, and E. F. of .]

2 [The remuneration of each member shall be the sum of £ per
annum.]

^ [The qualification of a director shall be the holding of at least [50] shares

in the company.]
In case of a private company, the following may be used :

—
[The first directors of the company shall be A. B. of , C. D.

of , and E. F. of . The said A. B., C. D., and E. F. shall so

long as they remain the beneficial owners of shares in the company, con-

tinue to hold office until the company shall, by resolution, at a general meeting
appoint some other person or persons to act as directors in their stead] ; or

[A. B. of shall, so long as he continues to hold as beneficial owner
shares in the company, be permanent managing director, and shall not be

liable to retirement or removal, except in either ot the events specified in clauses

3 and 4 of art. 77.] (See p. 370.)

VOL. III. 24
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participation in profits, or partly in one way and partly in another), as

they may think fit, and a director so appointed shall not, while holding

such office, be subject to retirement by rotation, or taken into account

in determining the rotation of retirement of directors ; but his appoint-

ment shall be subject to determination ipso facto if he shall cease from

any cause to be a director, or if the company in general meeting shall

resolve that his tenure of the office of managing director or manager be

determined.

73. The amount for the time being remaining undischarged of

moneys borrowed or raised by the directors for the purposes of the

company (otherwise than by the issue of share capital) shall not at any

time exceed the issued capital of the company without the sanction of

the company in general meeting.

74. The directors shall duly comply with the provisions of the

Companies Acts, 1862 to 1900, or any statutory modification thereof

for the time being in force, and in particular the provisions in regard

to the registration of mortgages and charges affecting the property of,

or created by, the company, and to keeping a register of the directors,

and in regard to sending to the Registrar of Joint-Stock Companies an

annual list of members, and a summary of particulars relating thereto,

and notice of any consideration or increase of capital, or conversion of

shares into stock, and copies of special resolutions, and a copy of the

register of directors, and notifications of any changes therein.

75. The directors shall cause minutes to be made in books provided

for the purpose

—

(a) Of all appointments of officers made by the directors

;

{b) Of the names of the directors present at each meeting

of the directors, and of any committee of the directors

;

(c) Of all resolutions and proceedings at all meetings of the

company, and of the directors, and of committees of

directors,

and every director present at any meeting of directors or committee of

directors shall sign his name in a book to be kept for that purpose.

The Seal.

76. The seal of the company shall not be affixed to any instrument

except by the authority of a resolution of the board of directors, and in

the presence of at least two directors, and of the secretary or such other

person as the directors may appoint for the purpose; and those two

directors and secretary or other person as aforesaid shall sign every

instrument to which the seal of the company is so affixed in their

presence.

Disqualifications of Directors.

77. The office of director shall be vacated :

—

If he ceases to be a director by virtue of the Companies Act,

1900, s. 3.

If he holds any other office of profit under the company except

that of managing director or manager.

If he becomes bankrupt.
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If he is found lunatic or becomes of unsound mind.

If he is concerned or participates in the profits of any contract

with the company.

But the above rules shall be subject to the following exceptions :

—

That no director shall vacate his office by reason of his being a member
of any company which has entered into contracts with or done any work
for the company of which he is director : nevertheless he shall not vote

in respect of such contract or work : and if he does so vote, his vote shall

not be counted.

Rotation of Directors.

78. At the first ordinary meeting of the company the whole of the

directors shall retire from office, and at the ordinary meeting in every

subsequent year one-third of the directors for the time being, or if their

number is not three or a multiple of three, then the number nearest to

one-third, shall retire from office.

79. The directors to retire in every year shall be those who have
been longest in office since their last election, but as between persons

who became directors on the same day those to retire shall (unless they

otherwise agree among themselves) be determined by lot.

80. A retiring director shall be eligible for re-election.

81. The company at the general meeting at which a director retires

in manner aforesaid may fill up the vacated office by electing a person

thereto.

82. If at any meeting at which an election of directors ought to take

place the places of the vacating directors are not filled up, the meeting

shall stand adjourned till the same day in the next week at the same
time and place, and if at such adjourned meeting the places of the

vacating directors are not filled up, the vacating directors, or such of

them as have not had their places filled up, shall be deemed to have

been re-elected at such adjourned meeting.

83. The company may from time to time in general meeting increase

or reduce the number of directors, and may also determine in what
rotation such increased or reduced number is to go out of office.

84. Any casual vacancy occurring in the board of directors may be

filled up by the directors, but the person so chosen shall be subject to

retirement at the same time as if he had become a director on the day
on which the director in whose place he is appointed was last elected

a director.

85. The directors shall have power at any time, and from time to

time, to appoint a person as an additional director who shall retire

from office at the next following ordinary general meeting, but shall be

eligible for election by the company at that meeting as an additional

-director.

86. The company may by extraordinary resolution remove any

director before the expiration of his period of office, and may by an
ordinary resolution appoint another person in his stead ; the person so

appointed shall be subject to retirement at the same time as if he had

become a director on the day on which the director in whose place he

is appointed was last elected a director.
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Proceedings of Dired&i'S.

87. The directors may meet together for the despatch of business,

adjourn and otherwise regulate their meetings as they think fit.

Questions arising at any meeting shall be decided by a majority of

votes. In case of an equality of votes, the chairman shall have a

second or casting vote. A director may, and the secretary on the

requisition of a director shall, at any time summon a meeting of the

directors.

88. The quorum necessary for the transaction of the business of the

directors may be fixed by the directors, and unless so fixed shall (when

the number of directors exceeds three) be three.

89. The continuing directors may act notwithstanding any vacancy

in their body, but, if and so long as their number is reduced below the

number fixed by or pursuant to the regulations of the company as

the necessary quorum of directors, the continuing directors may act

for the purpose of increasing the number of directors to that number,

or of summoning a general meeting of the company, but for no other

purpose.

90. The directors may elect a chairman of their meetings and

determine the period for which he is to hold office ; but if no such

chairman is elected, or if at any meeting the chairman is not present

within five minutes after the time appointed for holding the same, the

directors present may choose one of their number to be chairman of the

meeting.

91. The directors may delegate any of their powers to committees

consisting of such member or members of their body as they think

fit; any committee so formed shall in the exercise of the powers so

delegated conform to any regulations that may be imposed on them by

the directors.

92. A committee may elect a chairman of their meetings : if no such

chairman is elected, or if at any meeting the chairman is not present

within five minutes after the time appointed for holding the same, the

members present may choose one of their number to be chairman of the

meeting.

93. A committee may meet and adjourn as they think proper.

Questions arising at any meeting shall be determined by a majority

of votes of the members present, and in case of an equality of votes the

chairman shall have a second or casting vote.

94. All acts done by any meeting of the directors or of a committee

of directors, or by any person acting as a director, shall, notwithstanding

that it be afterwards discovered that there was some defect in the

appointment of any such directors or persons acting as aforesaid, or that

they or any of them were disqualified, be as valid as if qyqyj such

person had been duly appointed and was qualified to be a director.

Dividends and Reserve.

95. The company in general meeting may declare dividends, but no

dividend shall exceed the amount recommended by the directors.

96. The directors may from time to time pay to the members such
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interim dividends as appear to the directors to be justified by the profits

of the company.

97. No dividend shall be paid otherwise than out of profits.

98. Subject to the rights of persons, if any, entitled to shares with

special rights as to dividend, all dividends shall be declared and paid

according to the amounts paid on the shares, but if and so long as

nothing is paid up on any of the shares in the company, dividends may
be declared and paid according to the amounts of the shares. No
amount paid on a share in advance of calls shall, while carrying interest,

be treated for the purposes of this article as paid on the share.

99. The directors may, before recommending any dividend, set aside

out of the profits of the company such sums as they think proper as

a reserve or reserves which shall, at the discretion of the directors, be

applicable for meeting contingencies, or for equalising dividends, or for

any other purpose to which the profits of the company may be properly

applied, and pending such application may, at the like discretion, either

be employed in the business of the company or be invested in such

investments (other than shares of the company) as the directors may
from time to time think fit.

100. If several persons are registered as joint holders of any share,

any one of them may give effectual receipts for any dividend payable

on the share.

101. Notice of any dividend that may have been declared shall be

given in manner hereinafter mentioned to the persons entitled to share

therein.

102. No dividend shall bear interest against the company.

Accou7ifs.

103. The directors shall cause true accounts to be kept :

—

Of the sums of money received and expended by the com-

pany, and the matter in respect of which such receipt and

expenditure takes place ; and

Of the assets and liabilities of the company.

104. The books of account shall be kept at the registered office of

the company, or at such other place or places as the directors think fit,

and shall always be open to the inspection of the directors.

105. The directors shall from time to time determine whether and

to what extent and at what times and places and under what conditions

or regulations the accounts and books of the company or any of them

shall be open to the inspection of members not being directors, and no

member (not being a director) shall .have any right of inspecting any

account or book or document of the company except as conferred by

statute or authorised by the directors or by the company in general

meeting.

106. Once at least in every year the directors shall lay before the

company in general meeting a profit and loss account for the period

since the preceding account, or (in the case of the first account) since

the incorporation of the company, made up to a date not more than

six months before such meeting.

107. A balance-sheet shall be made out in every year and laid before
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the company in general meeting, made up to a date not more than six

months before such meeting. The balance-sheet shall be accompanied

by a report of the directors as to the state of the company's affairs, and

the amount which they recommend to be paid by way of dividend, and

the amount, if any, which they propose to carry to a reserve fund.

108. A copy of such balance-sheet and report shall, seven days

previously to the meeting, be sent to the persons entitled to receive

notices of general meetings in the manner in which notices are to be

given hereunder.

Audit.

109. Auditors shall be appointed and their duties regulated in

accordance with the Companies Act, 1900, s. 21, 22, and 23, or any

statutory modification thereof for the time being in force.

Notices.

110. A notice may be given by the company to any member either

personally, or by sending it through the post in a prepaid letter addressed

to such member at his registered address, or (if he has no registered

address in the United Kingdom) at the address, if any, within the

United Kingdom supplied by him to the company for the giving of

notices to him.

111. If a member has no registered address in the United Kingdom,

and has not supplied to the company an address within the United

Kingdom for the giving of notices to him, a notice addressed to him,

and advertised in a newspaper circulating in the neighbourhood of the

registered office of the company, shall be deemed to be duly given to

him on the day on which the advertisement appears.

112. A notice may be given by the company to the joint holders

of a share by giving the notice to the joint holder named first in the

register in respect of the share.

113. A notice may be given by the company to the persons entitled

to a share in consequence of the death or bankruptcy of a member by

sending it through the post in a prepaid letter addressed to them by

name, or by the title of representatives of the deceased, or trustee of

the bankrupt, or by any like description, at the address, if any, in the

United Kingdom supplied for the purpose by the persons claiming to

be so entitled, or (until such an address has been so supplied) by giving

the notice in any manner in which the same might have been given if

the death or bankruptcy had not occurred.

114. Notice of every general meeting shall be given in some manner
hereinbefore authorised to (a) every member of the company (including

bearers of share warrants) except those members who (having no regis-

tered address within the United Kingdom) have not supplied to the

company an address within the United Kingdom for the giving of

notices to them, and also to (b) every person entitled to a share in

consequence of the death or bankruptcy of a member, who, but for

his death or bankruptcy, would be entitled to receive notice of the

meeting. No other persons shall be entitled to receive notices of

general meetings.

115. Any notice, if given by post, shall be deemed to have been
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served at the time when the letter containing the same is put into the

post office, and in proving the giving of the notice it shall be sufficient

to prove that the letter containing the notice was properly addressed

and put into the post office.

Form No. 3.

Form of Preliminary Agreement by a Vendor with a Trustee /or an

intended Company.

An agreement made the day of , between A. B.

of (hereinafter called the vendor) of the one part, and

X. Y. of , as trustee for the company hereinafter mentioned :

Whereas the vendor has for some years carried on the business of

a draper at aforesaid : And whereas it is intended to form

a limited liability company with a capital of £ divided

into shares of <£ each, to acquire and carry on

said business : And whereas the memorandum and articles of

association of such intended company, hereinafter called the com-

pany, have been prepared with the privity of the vendor, and

empower the company to enter into an agreement with the vendor

in terms similar mutatis mutandis to the terms of these presents :

Now it is hereby agreed between the parties hereto as follows :

—

1. The vendor shall sell, free from incumbrances, and the com-

pany shall purchase

—

Agreement (i.) AH that business of a draper carried on by the vendor
^"^^^^®"

at aforesaid, with the goodwill thereof, as a

going concern,

(ii.) The freehold [copyhold] and leasehold lands, heredita-

ments and premises on which the said business is

carried on, which lands, hereditaments and premises

are more particularly described in the first part of

the schedule hereto,

(iii.) The stock-in-trade, furniture, fittings, stands, models

and other accessories,^ used in or in connection with

the said business [and more particularly specified in

the second part of the schedule hereto],

(iv.) The book and other debts owing to the vendor in

connection with the said business, and any securities

for the same,

(v.) The benefit of all current contracts entered into by the

vendor in connection with the said business,

(vi.) All other property belonging to the vendor in con-

nection with the said business.

The con- 2. The Consideration for the sale shall be the sum of £
,

sideration.
^^ ^^ ^^-^ ^^^ satisfied as follows :—

As to £ part thereof, by payment of cash to that amount.

As to £ part thereof, by the issue to the vendor or his

nominees by the company of debentures \m^ first mortgage

1 These words must be varied according to the nature of the business, e.g. plant,

machinery, fittings, tools, stands, utensils, drays, vans, and horses.
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debentures] of £ each [or of debenture stock to

the amount of £ ] charged upon the entire undertaking

and assets of the company.

As to £ the residue thereof, by the allotment by the

company to the vendor or his nominee of fully paid shares in the

company to that amount.

^

Apportion- 3. For the purpose of apportioning the ad valm'em stamp duty

SamVduty. payable in respect of this agreement, the goodwill of the business

and the other choses in action comprised in this agreement shall

be taken to be of the value of <£ , and the lands and heredita-

ments and the stock-in-trade and other property passing by

delivery to be of the value of <£

After com- The title to the freehold land and hereditaments described in

clause! the first part of the first schedule hereto shall commence with an

indenture of mortgage, dated, &c. [set out any special conditions']

;

or [the company shall accept such title to the premises in the

first schedule as the vendor can show].

Date for 5. The purchase shall be Completed on the day of
completion.

^^ ^^^ ^^^^ ^^ ^^^ Vendor's solicitor , No. Lincoln's

Inn Fields, when the consideration mentioned in clause 2 shall be

paid and satisfied by the company paying to the vendor the said

sum of £ in cash, and delivering to the vendor or his

nominees the debentures of the Company for £ , and

certificates for fully paid up shares in the company to the amount

of £ , and the vendor shall thereupon put the company in

possession, as far as practicable, of the premises comprised in this

agreement, and shall execute and do all such assurances and things

as may be necessary for vesting such premises in the company,

and giving the company the full benefit thereof.

Default in 6. If for any cause, other than wilful default of the vendor, the
completion.

p^J.(J^Jg^gg Q\^si\\ not be completed on the day of
,

the company shall pay to the vendor interest at the rate of 4 per

cent, on the purchase-money, or on so much thereof as may then

remain unpaid.

rire policies. 7. The company shall be entitled to the benefit of any current

policies of fire insurance effected by the vendor on any part of the

property comprised in this agreement.

Vendor not 8. The vcndor shall not for a period of [10] years from com-

pletion carry on, either solely or jointly, directly or indirectly, or

be concerned or interested in any business similar to or competing

with that hereby agreed to be sold.

Agreement 9. If an agreement embodying substantially the terms of this

adoption by agreement is not entered into by the company with the vendor
company,

^^^ihin one week after the company shall have become entitled to

commence business, either party may on notice to the other rescind

the agreement.

Discharge of On adoption of this agreement by the company so as to become
trus ee.

binding on the company the said X. Y. shall be discharged from all

liability hereunder.

1 The contract must be filed with the return of allotments within a month of

allotment (C.A., 1900, s. 7 (1), (b)).
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Reference of Any dispute arising under this agreement shall be referred to
disputes,

arbitration in the mode provided by the Arbitration Act, 1889.

First Schedule.

[Freehold and Leasehold Premises.]

Second Schedule.

[Stock-in-Trade, &c.]

Other Miscellaneous Clauses.

incum- The business and property is sold free from all incumbrances
^^""^^^-

other than

Existing The busincss is taken over subject to existing debts and
la

1
ities.

liabilities. The company shall indemnify the vendor against such

debts and liabilities.

Date for sale. The business shall be taken over as from the day of

(past), and the vendor shall be deemed to have been

carrying on the business from that date on behalf of the company,

and shall account accordingly.

Form No. 3a.

The folloiving Recitals are Apijlicable to the Case, not uncommon, where

a Business is Converted into a Company on the Trader's Death :—

•

An agreement made the day of , between A. B.

of and C. D. of (hereinafter called the vendors) of

the one part, and X. Y. of , trustee for the company here-

inafter mentioned of the other part : Whereas E. F. for several

years prior to his death carried on the business of a court

dressmaker at Bond Street, in the County of London : And
whereas the said E. F. died on the day of

,

having made his will, whereby he appointed the vendors his

executors and trustees of his said will, and devised and bequeathed

to them all his real and personal estate, including the said

business, with power to sell the same upou certain trusts for the

benefit of the testator and family : And whereas the said will

was, on the day of , duly proved by the vendors

in the Probate Division of His Majesty's High Court of Justice

:

And whereas the vendors have, with the consent of all the

beneficiaries under the said will, determined to convert the said

business into a private company with limited liability, and for the

purpose of such conversion, a company is about to be formed under

the name of , Limited, with a capital of £
divided into shares of £ each, to purchase and

carry on the said business : And whereas the memorandum and

articles of such intended company have been prepared and have been

approved by the vendors : Now it is hereby agreed as follows :

—

Form No. 3b.

Agreement by Company for Purchase in Terms of

Preliminary Agreement.

An agreement made the day of between A. B. of

(hereinafter called the vendor) of the one part, and the
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Company, Limited, having its registered office at No. in the

County of London of the other part : Whereas the agreement hereto

annexed was entered into by X. Y., therein mentioned as trustee

for a company intended to be formed : And whereas such intended

company has since been formed and registered under the name of the

Company, Limited, being this company : And whereas the

directors of the company have taken the terms of said agreement

into consideration, and have resolved to adopt the same [provisionally

on the company obtaining a certificate entitling it to commence

business],! now it is hereby agreed between the parties as follows :

—

The agreement annexed hereto shall be binding on the vendor

and the company respectively, as if the company had been incorporated

at the date of the agreement, and had been a party thereto in the place

of the said X. Y.

Form No. 4.

Number of
)^

Certificate J

Statement as to Nominal Capital. ^

The Company, Limited.

Presented for registration by .^

The nominal capital of the Company^

Limited, is <£ , divided into shares of £ each.

Signature

Description

Dated

Form No. 5.

Number of \
Certificate j

Declaration of Compliance with the

Eequisitions of the Companies Acts.

Made pursuant to section 1, sub-section 2, of the Companies

Act, 1900, 63 & 64 Vict. Ch. 48, on behalf of a company proposed

to be Registered as

.Limited.

^ These words will not be necessary where the company is one which does,

not invite the public to subscribe its shares.

2 Made pursuant to sec. 112 of the Stamp Act, 1891, as amended by sec. 7

of the Finance Act, 1899.
^ The statement must be made by the applicant for registration or an officer

of the company.
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of_

1 Here insert

"A Solicitor

oi! the High
Court en-
gaged in the
formation,"
or "A Direc-
tor or the
Secretaiy
named in

the Articles
of Associa-
tion."

Do solemnly and sincerely Declare that I am V

Limited,

and that all the requisitions of the Companies Acts in respect of

matters precedent to the registration of the said company and

incidental thereto have been complied with. And I make this

solemn Declaration conscientiously believing the same to be true,

and by virtue of the provisions of the Statutory Declarations

Act, 1835.

Declared at.

the. day of_

One thousand nine hundred and

, before me,

A Commissioner for Oaths.

Form No. 6.

Names and Addresses of the Persons who are the

Directors of

.Limited,

on the. -day of. .19

(Pursuant to section 19, sub-section 1 (6), of the Companies Act, 1900.)
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Names. Addresses.

Date

Signature.

.19

Description.

{i.e., Manager or Secretary.)

This list should be attached to the annual return, immediately after the list

of members.

Form No. 7.

Number of\

Certificate J

Company Limited by Shares.

A
Companies'
Fee Stamp

of 5s.

should be
impr

here,

Application for a Certificate of Incorporation

To be filed by a company which does not issue any invitation to the public

to subscribe for its shares.

(Pursuant to section 2, sub-section 3, of the Companies Act, 1900.)

Name of Proposed Company :

Limited.

AVe, the several persons whose names are subscribed, hereby Declare that

.Limited

(whose Memorandum of Association is delivered herewith), does not issue

any invitation to the public to subscribe for its shares.
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Names, Addresses, and Descriptions of Subscribers,

Dated this day of . 19 .

Witness to the above signatures

—

Form No. 8.

PEOSPECTUS.

Specimen Form (to comply with the Requirements of the Companies Ad,

1900, ss. 9-10).

Filed with the Registrar of Joint-Stock Companies.

Dated ,19 .

The Subscription List will be open on , 19 » and close on

or before the ,19 .

The Company, Limited.

(Incorporated under the Companies Acts, 1862-1900, as a Company
Limited by Shares.)

Nominal Share Capital, £50,000.

Divided into 25,000 5 per cent. Cumulative Preference

Shares of £1 £25,000

And 25,000 Ordinary Shares of £1 . . . 25,000

£50,000

£20,000 Mortgage Debenture Stock bearing interest at 4 per cent,

per annum has been created.
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Issue of

25,000 5 per cent. Cumulative Preference Shares of £1 each.

10,000 Ordinary Shares of £1 each.

£10,000 4 per cent. Mortgage Debenture Stock at par.

The balance of 15,000 Ordinary Shares and £10,000 Mortgage

Debenture Stock are being taken by the vendor in part payment of

his purchase money.

The issues are payable as follows :

—

Preference and Ordinary Shares

—

2s. 6d. on application
;

7s. 6d. on allotment

;

10s. on , 19 .

Debenture Stock

—

10 per cent, on application
;

40 per cent, on allotment

;

50 per cent, on 19

The minimum subscription fixed by the articles as that on which

the directors shall go to allotment is the subscription of shares to

the amount of £
The preference shares will be entitled to cumulative preferential

dividend at the rate of 2 per cent, per annum, and will rank both

for capital and dividend in priority to the ordinary shares of the

company.

The dividend on the preference shares will be payable half-yearly,

on 1st April and 1st October. The first payment will be made on

April 1, 1901, and will be calculated from the dates of payment of

the instalments.

The debenture stock and the interest thereon will be secured by

a first mortgage to trustees for the debenture stockholders upon the

freehold and leasehold properties of the company, and by a floating

charge upon all the general assets of the company. A sinking fund

of an amount to be approved by the trustees will be created to meet

the depreciation of the leaseholds.

The stock will be registered in the books of the company, and

interest will be paid half-yearly on every 1st April and 1st October, the

first payment, calculated on the instalments actually paid, being made
on April 1, 1901.

The stock will be issued and will be transferable in multiples

of £20.

Diredm'S.

Names. Descriptions. Addresses.

A. B. Merchant of

C. D. Stockbroker of

E. F. . . Solicitor of

G. H. Banker of

I. J. . . Merchant

Bankers.

of

The Banking Co., Limited, of \address\
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Solicitors.

, of [address].

Auditors.

, of [address].

Brokers.

, of [address].

Trustees fffr the Debenture Stockholders.

, of [address].

Secretary and Registered Office.

, of [address].

The Company, Limited, has been formed to carry

on , &c.

[Description of company and general statements of aims, valuations, reports.]

Particulars as required by the Companies Act, 1900, s. 10 :

—

(a) For memorandum of association, see p. of this prospectus.^

There are no founders' shares or management shares.

[If founders' or management shares have been created, the

Form may run as follows :

—

There are 100 founders' shares of £10 each. The
holders of these shares are entitled to half the surplus

profits after payment of a cumulative dividend of

7 per cent, to the ordinary shareholders. They will

rank equally with the ordinary shareholders on a

distribution of surplus assets on a winding-up.]

(h) The number of shares fixed by the articles of association as

the qualification of a director is ordinary shares of

£1 each. The remuneration fixed by the articles for the

services of the directors is the sum of £ per annum
to each director.

(c) See front page of prospectus.

(d) See front page of prospectus.

A previous issue of shares was made by the company
in 1899, when the shares to the amount of were

offered, allotted and paid up by the

subscribers on the shares so allotted.

(e) The number of shares to be issued by the company as fully

paid, otherwise than in cash, is 15,000 .£1 ordinary shares

of the company. The amount of debenture stock to be

issued as fully paid, otherwise than in cash, is £10,000.

The consideration for which both the said ordinary shares

and the said debenture stock are to be issued as fully paid

1 The contents of the memorandum of association must be printed with the
prospectus (see C. A., 1900, s. 10 (1) (a), except for purposes of newspaper adver-
tisement, ihid., s. 10 (2) (6)).
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is the sale of the property described in the prospectus, to

the company by the persons to whom the said shares and

stock are to be issued.

(/) The names and addresses of the vendors of the property

acquired [or to be acquired] by the company, and to be

paid for out of the proceeds of the issues offered for

subscription, are

—

A. B., of [address].

C. D., of

E. F., of „

G. H., of

The company is a sub-purchaser,^ and the amount pay-

able respectively to the above vendors in cash, shares, and

debenture stock will be as follows :

—

To A. B. and C. D.—
In cash

In fully paid shares .

ordinary shares.

In debenture stock

£30,000.

£30,000

£20,000.

fully paid £1

To E. F.—
In cash £20,000.

(g) The amount payable by the company as purchase-money for

the above-mentioned property described in the prospectus

is £30,000, payable as to £5000 in cash, and as to £15,000

in 15,000 fully paid £1 ordinary shares, and as to the

remaining £10,000, in £10,000 mortgage debenture stock

of the company. The amount payable for goodwill, so

far as capable of being estimated separately, is the sum
of

(h) The amount authorised by the articles to be paid by the

directors as a commission for subscribing or procuring

subscriptions for the shares of the company is £2, 10s.

per cent.

(i) The amount of the company's preliminary expenses (exclusive

of the above commission is £
(j) The amount to be paid to X. Y., the promoter of the company,

is £ . The consideration for which such payment

is to be made is

—

Services by the said X. Y. in working out in detail a

scheme for the company's operations.

(/•) The only material contracts are

—

(i.) A contract dated day of , and made
between

(ii.) A contract dated day of , and made
made between

The above contracts may be inspected at the offices of

1 As to the meaning of this word, see Brookes v. Hansen, [1906] 2 Ch. 129.
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the solicitors to the company at any hour between ten

and four o'clock.

(I) See front page of prospectus.

(m) A. B., one of the company's directors, has an interest to the

extent of one-tenth in the property acquired [or to be

acquired] by the company. A. B. will not join the board

till after allotment. C. D., one of the directors of the

company, is to be allotted 200 fully paid shares in the

company in consideration of special services rendered to

the company by him, while in America, in obtaining for

it certain important agencies.

(n) Set out any other particulars which the special circumstances

or history of the company may render proper.

(Signed) A. B.

Diredms of the

Company.

Number of\
Certificate f

Form No. 9.

Return of Allotments

OF

Limited,
A

Companies*
from the day of f \ Fee stamp

of 5s.

must be

to the day of V_/ tapr^sed

Made pursuant to section 7, sub-section 1, of the Companies Act, 1900.

(To be filed with the Registrar of Joint-Stock Companies within one

month after the allotment is made.)

ti?guish
*Number of the shares allotted payable in cash

between
preference, * „ „ „ „ „ „
ordinary,

descriptions ^Nominal amount of the shares so allotted £
of shares.

it £

^Amount paid or due and payable on each such \ «

share . . . . . ./

*Amount paid or due and payable on each such \^
share ....../

Number of shares allotted for a consideration other\

than cash .... J

Nominal amount of the shares so allotted . . £.

Amount to be treated as paid on each such share . £_
VOL. III. 25
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The consideration for which such shares have been allotted is as

follows :

—

NAMES, ADDRESSES, and DESCRIPTIONS of the Allottees of Shares

in Limited.

Surname.
Christian
Name. Address. Description.

Number of
Preference

Shares
allotted.

Number of

Ordinary
Shares
allotted.

Number of

Deferred or
Founders'
Shares
allotted.

Date .190

Signature.

Officer

Form No. 10.

Number of^

Certificate

Report for the Statutory Meeting

(Pursuant to section 12 of the Companies
Act, 1900)

OF

Limited.

To be certified by not less than two directors, or by one

director or manager whenever there is only one, and forwarded at

least seven days before the statutory meeting to every member of

the company, and to be filed with the Registrar of Joint-Stock

Companies forthwith after the sending thereof to the members of

the company. (See C. A., 1900, s. 12 (4), and pp. 274-75.)



* Here state

as "fully
paid up," or
" paid lip

otherwise
than in
to the ex-
tent of

per share,
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{a) The total number of shares allotted is.

are allotted

387

., of which

ksh in consideration of.

and upon each of the remaining shares the sum of

has been paid in cash.

(b) The total amount of cash received by the company in

respect of the shares issued wholly for cash is £ , and

on the shares issued partly for cash is £

(c) The receipts and payments of the company on capital

account to the date of this report are as follow :

—

Particulars of Receipts. Particulars of Payments.

Presented for filing by

—

The following is an account (or estimate) of the preliminary expenses

of the company :

—
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(d) Names, addresses, and description of the directors, auditors (if any),

manager (if any), and secretary of the company :

—

Directors.

Surname. Christian Name. Address. Description.

Auditors.

Surname. Christian Name. Address. Description.

Manager.

Surname. Christian Name. Address Description.
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Secretary.

389

Surname. Christian Name. Address. Description.

(e) Particulars of any contract the modification of which is to be sub-

mitted to the meeting for its approval, together with the particulars of the

modification or proposed modification :

—

We hereby Certify this Report.

Two
Directors.

We hereby Certify that so much of this report as relates to the shares

allotted by the company and to the cash received in respect of such

shares, and to the receipts and payments of the company on capital

account is correct.

Auditors.

Dated .day of. 19

Form No. U.
Number of\
Certificate J

'

The Coinjpanies Acts, 1862 to 1900.

Declaration

made on behalf of

A
Companies'
Fee Stamp

of 58.

should be
impressed

here.

-Limited,
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i Insert
here " the
secretaiy,"
or " a di-

rector."

that the conditions of section 6, sub-section 1, of the Companies

Act, 1900, have been complied with.

I.

of-

being
o A Declara-

tion Stamp
of 28. 6d.
should be
impressed

here.

0f_

.Limited,

do solemnly and sincerely declare

—

That the amount of the share capital of the company offered

to the public for subscription is £

That the amount fixed by the memorandum or articles of

association, and named in the prospectus as the minimum sub-

scription upon which the company may proceed to allotment

is £

That shares held subject to the payment of the whole amount

thereof in cash have been allotted to the amount of £

That every director of the company has paid to the company

on each of the shares taken or contracted to be taken by him, and

for which he is liable to pay in cash, a proportion equal to the

proportion payable on application and allotment on the shares

offered for public subscription.

And I make this solemn declaration conscientiously believing

the same to be true, and by virtue of the provisions of the Statutory

Declarations Act, 1835.

Declared at.

the. .day of-

One thousand nine hundred and

-
, before me,

A Commissioner of Oaths. /
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Form No. 12.

Form of Application for Shares.

To the Directors of the Company^ Limited.

Gentlemen,—I request you to allot me shares of <£[!] each

in the Company, Limited, upon the terms of the company's

prospectus, dated the day of , and I agree to accept

such shares or any less number that you may allot me, and I authorise

you to enter my name in the register of members.

I have paid to the company's bankers the sum of £ as

application moneys in respect of the said shares.

Name and Address.

Description.

Date.

Receipt.^

Eeceived of the sum of £ , being a deposit

of shillings per share upon shares in the Company,

Limited.

The Bank,

per , Cashier.

Form No. 13.

Form of Letter of Allotment.

The Company, Limited.

Sir,—I am directed to inform you that the directors of the

Company, Limited, have, in response to your request of \date\ allotted

you shares of £ each, and I have to request that you

will kindly pay to the company's bankers, the Bank,

Street, , on or before the [date'] of next, the sum of

<£ , in respect of the moneys due in respect of the shares on

allotment.—Yours faithfully, X. Y.,

Secretary.

To [applicant\

A share certificate will be issued to you on or after the day

of , in exchange for this allotment letter, accompanied by the

banker's receipts for application and allotment moneys.

1 The receipt, when returned by the bank, should be retained by the applicant

for shares to be exchanged, with the allotment letter and receipt for allotment

moneys, against the share certificates when deliverable.
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Form No. 14.

Form of Registered Share Certificate.

The Company, Limited.

Incorporated under the Companies Acts, 1862-1900.

Capital, £20,000 divided into 20,000 shares of £\ each.

No.

This to certify that X. Y. of is the registered holder of

shares numbered to , in the Company,

Limited, on the terms contained in the company's memorandum and

articles of association, and that the sum of s. has been paid up upon

each of the said shares [or that the full amount has been paid up in

respect of each share].

Given under the common seal of the company this day

of

Two
Directors.

^ecy.

Note.—No transfer of the shares mentioned in this certificate, or

any of them, will be registered without production of this certificate at

the office of the company.

Form No. 15.

Form of Transfer of Shares.

For this Form, see p. 362.

Form No. 16.

Number of)

Certificate j

Form E
As altered by the Board of Trade pursuant to

section 71 of the Companies Act, 1862.

A
Companies'
Fee Stamp

of 5s.

should be
impressed

here.

Summary of Capital and Shares

OF

made up to the_

Limited,

day of. .19 ,
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(being the fourteenth day succeeding the day of

19 , when the first ordinary general meeting in the year was held.)

Nominal capital, £, divided into^i [shares of <£M each.

Total number of shares taken up to the day of 19 (

(Which iiuml)er must agree \vitli the total shown in the list as held by existing
|

members)! ^-

Number of shares issued subject to payment wholly in cash

Number of shares issued as fully paid up otherwise than for cash, _

Number of shares issued as partly paid up to the extent of \
per share otherwise than for cash ]^~

2 There has been called up on each of shares . . £_

^ Total amount of calls received, including payments on applica-1

tion and allotment ]^~

Total amount (if any) agreed to be considered as paid on \

shares which have been issued as fully paid (otherwise than \£,.

in cash .J

Total amount (if any) agreed to be considered as paid on \

shares which have been issued as partly paid up to the extent [£_

of per share J

Total amount of calls unpaid £-

Total amount (if any) paid on^ shares forfeited . . &-

Total amount of debt due from the company in respect of all

mortgages and charges which require registration under the

Companies Act, 1900, or which would require such registra-

tion if created after the commencement of that Act

NOTE.—A list of the names and addresses of the directors (see p. 388) must
follow the list of members. Banking companies must also add a list

of all their places of business.

The return must be signed at the end, by the manager or secretary of the

company.

List of persons holding shares in Limited,

on the day of 190 , and of persons who
have held shares therein at any time since the date of the last return,

1 Where there are shares of * different kinds or amounts {e.g., preference and
ordinary, or £10 and £5), state the numbers and nominal values separately.

2 Where various amounts have been called, or there are shares of different kinds,

state them separately.
^ Include what has been received on forfeited as well as on existing shares.
* State the aggregate number of shares forfeited (if any).
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showing their names and addresses, and an account of the shares

so held.

Folio
in Register

NAMES, ADDRESSES, AND OCCUPATIONS.

Ledger
containing
Particulars. Surname. Christian-

Name. Address. Occupation.

ACCOUNT OF SHARES.

1 Number of
Shares held by-

existing
Members at date

of Return.2

•i Particulai-s of Shares
Transferred since the date of the
last Return by persons who are

still Members.

•^ Particulars of Shares
Transferred since the date of the
last Return by persons who have

ceased to be Members.
REMARKS.

2 Number. Date of Registration
of Transfer.

2 Number. Date of Registration
of Transfer.

Signature

Officer

1 The aggregate number of shares held, and not the distinctive numbers, is to

be stated, and the column must be added up throughout, so as to make one total to

agree with that stated in the summary to have been taken up.
^ When the shares are of different classes these columns may be subdivided, so

that the number of each class held, or transferred, may be shown separately.
3 The date of registration of each transfer should be given, as well as the

number of shares transferred on each date. The particulars should be j)laced

opposite the name of the transferor, and not opposite that of the transferee, but the
name of the transferee may be inserted in the " Remarks " column, immediately
opposite the particulars of each transfer.



COMPANY—FOKMS 395

Form No. 17.

Notice of General Meeting.^

The Comjpany^ Limited.

Notice is hereby given that an extraordinary general meeting of the

Company, Limited, will be held at [the registered office of

the company. No. ], on the day of at o'clock

in the fore(after)noon, at which the following special resolution will be

proposed :

—

Resolution.

That the articles of the company be altered by [substituting for the

sum of £10,000 which the directors are by article authorised to

borrow the sum of £20,000] ; or

[That the company do reduce its paid up capital of £50,000 to

£25,000 by writing off the sum of 10s. per share on each of the shares

of the company.]

And notice is hereby further given that in the event of the

above-mentioned resolution being passed by the statutory majority, a

subsequent extraordinary general meeting of the Company,

Limited, will be held on the day of , at the same place

and hour at which the said resolution will be submitted for confirmation

in the manner required by sec. 51 of the Companies Act, 1862.

By order of the directors,

X. Y.,

Secretary.

Dated

Form No. 18.

Notice of General Meeting to consider Kesolution for

Voluntary Winding-Up.

The Cam^any, Limited.

Notice is hereby given that an extraordinary general meeting of the

Company, Limited, will be held at [the registered office of

the company. No. ], on the day of at o'clock

in the fore(after)noon, at which the following resolution will be pro-

posed as an extraordinary resolution under sec. 129 of the Companies

Act, 1862.

Resolution.

That it having been proved to the satisfaction of the company that

the company cannot by reason of its liabilities continue its business,

and that it is advisable to wind up the same.

1. That the company be wound up voluntarily.

2. That X. Y. of (the secretary of the company, or a chartered

accountant) be appointed liquidator for the purpose of winding up the

affairs of the company.

1 For Form of Proxy, see p. 369.
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Form No. 19.

Notice of General Meeting to consider Special Kesolution

TO Wind up Voluntarily.

Notice is hereby given that an extraordinary general meeting of the

Company, Limited, will be held at [the registered office of

the company, No. ], on the day of at o'clock

in the fore(after)noon, at which the following special resolution will be

proposed :

—

Besoluiion.

1. That the company be wound up voluntarily.

2. That X. Y. of (the secretary of the comjMny, or a chartered

accountant) be) appointed liquidator for the purpose of winding-up the

affairs of the company.

And notice is hereby further given that in the event of the above-

mentioned resolution being passed by the statutory majority, a sub-

sequent extraordinary general meeting of the Company, Limited,

will be held on the day of ,i at the same place and hour at

which the said resolution will be submitted for confirmation in the

manner required by sec. 51 of the Companies Act, 1862.

By order of the directors,

X.Y.,

Secretary.

Dated

Form No. 20.

Form of Winding-up Petition by Creditor.

1 9 . [Here, state letter and number.]

In the [state name of Court, and, in the High Court, the Division and

Judge].

In the matter of the Companies Acts, 1862 to 1893,

and

In the matter of the Company, Limited [or as the case may he].

To [insert title of Court].

The humble petition of [insert full name, title, &c. ofpetitioner] showeth

as follows :

—

1. The Company, Limited (hereinafter called the company) was

in the month of incorporated under the Companies Acts.

2. The registered office of the company is at [state the full address of

the registered office, so as sufficiently to show the district in which it is situate].

3. The nominal capital of the company is £ , divided into

shares of £ each. The amount of the capital paid up or credited as

paid up is £
1 Fourteen clear days must elapse between the first meeting and the meeting

to confirm the resolution (see p. 343).
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4. The objects for which the company was established are as follows :

—

To , and other objects set forth in the memorandum of association

thereof.

[Here set out in paragraphs the facts on which the petitioner relies, and

conclude as follows :]

—

Your petitioner therefore humbly prays as follows :

—

(1) That the Company, Limited, may be wound up by the

Court under the provisions of the Companies Acts, 1862

to 1893 :

(2) Or that such other order may be made in the premises as

shall be just.

Note.—It is intended to serve this petition on . [This note will

be unnecessary if the company is petitioner.]

Compensation is the word usually applied by lawyers to the

satisfaction to be made to persons whose rights are interfered with or

whose property is taken away in the exercise of statutory powers. By
the common law of England, as stated by Mr. Ingram in the intro-

duction to his book on the Law of Compensation, " no violation of the

rights of private property is allowed even for the general good of the

whole community. The principle—that the good of the individual

should yield to that of the community—has in this country never been
received with favour. And no tribunal of the judicature has ever

been intrusted with the power of compelling a sale of land or dis-

possessing a citizen of his house or premises even for public purposes

of great and manifest utility."

An Act of Parliament is the only method by which public bodies

and promoters of undertakings can obtain those rights of interfering

with private property ; and the terms on which such rights are usually

granted are that full compensation should be made to the persons whose
property is either taken away from them or is injuriously affected.

But it is necessary, for the good of the community, that undertakings

of great public utility should not be stopped or crushed by the opposi-

tion of individuals ; and although hardship in some cases may be and
is inflicted by the carrying out of such undertakings, still, for the good
of the public, private owners are compelled to accept a monetary compen-
sation for any loss or injury they may have suffered. Before the Acts
which were passed in the year 1845, the method of ascertaining this com-
pensation was provided for by the insertion in each Act of Parliament

of what were then known as " common clauses
;

" but as time went on

it was found that this practice was open to considerable abuse and
caused great expense. Every ingenuity was used in making various

alterations in the wording of the clauses of the bills then promoted,

the object of which, though not always apparent, was to gain some
advantage in the terms upon which the compulsory powers were
granted ; and this led to an Act being passed called " The Lands Clauses

Consolidation Act, 1845," 8 & 9 Vict. c. 18, the introductory words of

which are worth quoting, because they show very clearly the reasons

for the Act and the state of affairs which then existed. The preamble is

as follows :
—

" Whereas it is expedient to comprise in one general Act
sundry provisions usually introduced into Acts of Parliament relative
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to the acquisition of lands required for undertakings of a public nature,

and to the compensation to be made for the same, and that as well for

the purpose of avoiding the necessity of repeating such provisions in

each of the several Acts relating to such undertakings as for ensur-

ing greater uniformity in the provisions themselves : may it therefore

please," etc.

There were other Acts also of a similar nature passed about the

same time, and some one or more of these Acts are now by reference

incorporated, in whole or part, as the case may require, into all Acts of

Parliament which, if passed before 1845, would have required similar

provisions to be inserted in each of them. By the passing of these Acts
in 1845 the saving in printing alone, apart from other savings, was
therefore enormous.

Other Acts passed about that time for the purpose of defining the

basis and methods of acquiring private rights and for making com-
pensation therefor are the liailways Clauses Consolidation Act, 1845,

8 & 9 Yict. c. 20; the Waterworks Clauses Act, 1847, 10 & 11 Yict.

c. 17; the Markets and Fairs Clauses Act, 1847, 10 & 11 Vict. c. 14;
the Harbours, Docks, and Piers Clauses Act, 1847, 10 & 11 Vict. c. 27;
the Towns Improvement Clauses Act, 1847, 10 & 11 Vict. c. 34.

Numerous private and public Acts have since been passed which it

is needless to enumerate, but a short description of the Lands Clauses

Consolidation Act, 1845, is desirable.

The parties who have obtained a right, by Act of Parliament, to

execute any works or undertaking, whether company, undertakers, com-
missioners, trustees, corporations, or private persons, are called the

promoters; and the owner is understood to mean any person or cor-

poration who is enabled to sell and convey land to the promoters.
" Land " also under the Act has a wide meaning, extending as it does

to messuages, tenements, and hereditaments of any tenure.

The first power of the promoters is to purchase land by agreement
for a consideration in money, though it may be either a gross sum or an
annual rent-charge.

The second and chief power of the promoters is to purchase land

otherwise than by agreement, and this naturally requires a special

procedure.

The procedure is as follows :—The promoters, before they can take

land compulsorily, are required to give what is called a notice to treat,

that is, a notice in which they must specify the lands which they

require to purchase ; and they must also demand the particulars of the

estate and interest of the owner, and of the claims made by him ; and,

besides this, they must state that they are willing to treat for the

purchase of the land, and as to compensation to be made to all parties

for the damage that may be sustained by reason of the execution of the

works.

The effect of a notice to treat is somewhat difficult to define, but,

practically speaking, directly the promoters get their Act passed, all the

lands mentioned in the Act are deemed to be under offer to the pro-

moters, and the notice to treat is a kind of acceptance of the offer by
the promoters, subject to a price being agreed upon or fixed by one

of the various tribunals prescribed by the Lands Clauses Acts. The
notice does not establish an actual contract until the amount of com-
pensation is settled, but certain relations of vendor and purchaser

exist.
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Upon receiving a notice to treat, an owner may do one of three
things—he may state the particulars of his claim, he may not do so, or

he may give a counter-notice.

The necessity for a counter-notice arises in cases where the promoters
have given a notice to treat in respect of only a part of the owner's
property, and the owner claims that the promoters must take the whole
or none.

The owner's rights in this respect are conferred by sec. 92, which
provides that " no party shall at any time be required to sell or convey
to the promoters of the undertaking a part only of any house or other
building or manufactory, if such party be willing and able to sell and
convey the whole thereof." What is or is not a house, other building,

or manufactory has received various judicial interpretations, but no
definition can well be made which would apply to every case.

[The word "house" must be construed in the same way as it would
be in a grant in a conveyance. It does not mean merely an erection of

bricks and mortar, but whatever is annexed to and enjoyed with the house
for its more convenient occupation {Low v. Staines Reservoirs Joint Com-
mittee, 1900, 16 T. L. K. 184; 64 J. P. 212). But a stable and gardens
on the opposite side of the road would not be included {Kerferd v.

Seacomhe Railway Company, 1888, 58 L. T. 445; 57 L. J. Ch. 270).]
One house, from its size and importance, might have attached to it and
require, for its proper use and enjoyment, much more land than a
smaller house, and, while the land thus attached might pass with a sale

of the house, outlying fields would not so pass [(Chambers v. London,
Chatham, and Dover Railway Company, 1863, 8 L. T. 235 ; 11 W. E. 479.
See also Allhnsen v. Ealing, etc., Railway Company, 1898, 78 L. T. 285,

396 ; 46 W. E. 483)].

A " manufactory " may be land or buildings, or both. The question
to be considered is what the land or buildings are used for by the ow^ner.

The manufactory may be on two sides of a road, but if the two sides are

indispensable parts of the w^hole, they would both come under the word
" manufactory." [As a rule, a very liberal construction is adopted in

deciding over what area a manufactory extends {Richards v. Swansea
Jmprovement and Tramways Company, 1878, 9 Ch. D. 425 ; Brook v.

Manchester, Sheffield, and Lincolnshire Rly. Company, [1895] 2 Ch. 571).]
The effect of the counter-notice is to suspend the notice to treat by

the owner saying in effect to the promoters, " Your notice to treat is

bad ; my property under your Act is under offer to you as a whole
; you

can take the whole, but not the part."

These and other difficulties and disputes which arise between the
promoters and the owner, apart from the assessment of compensation,
must be determined by the High Court; the only powers which the
various tribunals have under the Lands Clauses Act is to assess the
amount in cases of disputed compensation.

These tribunals consist of justices, arbitrators, a jury, and a sur-

veyor appointed by justices, and they have jurisdiction in the following
cases :

—

{a) Justices.—(1) When the claim does not exceed £50 (s. 22);
(2) when the claimant has no greater interest than a tenant for a
year (s. 121).

(h) Arbitration.—(1) When the claim exceeds £50, and the claimant
desires arbitration (s. 23 (11)); (2) when the amount has been ascer-
tained by a surveyor (as hereinafter mentioned), and the claimant is
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dissatisfied (s. 64) ; (3) when superfluous lands are to be sold, and the

former owner and promoters do not agree as to price (s. 130); [but

arbitration under (3) is not an arbitration within sees. 24-45 of the Act
{Jones V. South Staffordshire Raihuay Company, 1869, 19 L. T. 603)].

(c) Jury.—(1) When the claim exceeds £50, and the claimant does

not signify his desire to have arbitration, or when the claim has been
arbitrated upon, but no award has been made within the time limited

;

(2) when the claim exceeds £50, and the claimant gives notice in writing

of his desire to have the same settled by a jury (ss. 23, 121).

{d) Surveyor appointed hy Justices.—(1) When an owner cannot be
found, or is absent from the kingdom, or does not appear at the time
appointed (s. 58) ; (2) when the claim is in respect of commonable
rights, and a committee has not been appointed to treat with the

promoters (ss. 102, 106).

The Lands Clauses Acts further contain elaborate provisions for the

procedure before such tribunals, as well as methods for the appointment
of an arbitrator in the case of the appointed arbitrator dying or refusing

to act.

The promoters are not allowed to enter upon lands, except to make
a survey, unless they make a deposit and give a bond in the manner
prescribed by the Act. The deposit then has to remain as security, and
to be applied under the direction of the Court.

There are other provisions for the enfranchisement of copyholds and
the purchase of common lands, and the rights of commoners thereon.

These latter rights are ascertained by convening a meeting of the parties

interested, and the meeting is required to appoint a committee to treat

with the promoters. If disputes arise between the committee and the

promoters the claims are settled in the same way as in other disputed

cases of compensation ; but if no committee is appointed, the amount of

the claim has to be settled by a surveyor.

In the space of a short article it is impossible to enumerate all the

various kinds of compensation to which the Lands Clauses Acts are

made applicable, but these and other contemporaneous Acts provide

also for compensation for injury to mines, streams, and for injury by
the temporary occupation of lands, making gas works, laying sewers,

draining land, electric lighting, telegraph works, and for injury caused

to owners by the abandonment of an undertaking, as, for instance, for

the loss incurred in payment of the costs and fees of solicitors and
surveyors employed by the owner after receipt of a notice to treat.

When lands are taken, the compensation may include equitable as

well as legal interests, damage for severance, and for injurious affection

of other land held therewith. The basis of value is the value to the

owner, and upon this principle the value of the goodwill, if the property

taken is a business, may be assessed, as well as the loss of profits and
the damage caused by expulsion. Prospective value is also an element
of value.

[The question of compensation for depreciation in the value of land

caused by the making of tramways has recently been considered in

B. V. Mountford, Ex parte London United Tramways (1901), Ltd., [1906]
2 K. B. 814. A., a tramway company, was obliged to widen a street,

and to obtain land for the purpose. A. acquired a portion of the land

belonging to B., a frontager, for widening the street, but no portion of

their line passed over such land. A. received compensation on the

basis of the depreciation of his adjoining property by reason of the
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land taken being used as part of the street, but not on the basis of

general depreciation in value caused by the running of trams along the
street.

As to sewers, where A., a local authority, acquired land from B.,

constructed sewers through it, and linked these up with a pumping
station, etc., on land adjoining that of B. but belonging to A., B. was
held not able to recover from A. for depreciation in the value of his

land caused by A.'s works {Horton v. Colwyn Bay Urban District Council,

1906, 23 T. L. E. 75, in which Bigham, J., adopts (see p. 78) Darling, J.'s,

view as expressed in the tramway case, supra).]

Compensation may also be recovered when no land is taken, but the
compensation in such cases is limited to injury to land, or any right

incident thereto caused by the execution (not the use) of the works
comprised in the undertaking.

There is no provision in the Lands Clauses Acts for a set-off by the
promoters for the increased value to the owner by the execution of the
works comprised in the undertaking, but the principle of betterment (q.v.)

is fast gaining favour in this country, and it is very probable that before

long considerable changes will be effected in the practice of the assess-

ment of compensation. See Lands Clauses, where authorities are

given; and generally, Cripps on Compensation (1905 ed.); and as to

compensation for extinction of licences for the sale of intoxicating

liquor, see Licensing.

Compensation (for Assisting in Capture of
Felons).—See Eewahd.

Competence is the equivalent in foreign law to "jurisdiction"

in English.

The terms are practically interchangeable, the difference being that

jurisdiction in English relates upwards from the matter to the Court,

while competence in French relates downwards from the Court to the

matter before it. (See Juhisdiction.)

Compilation.—See Copyright.

Complaint.—1. An allegation that a wrong has been done, or

a grievance suffered. This term is most generally used in law with
reference to Courts of summary jurisdiction, to describe the mode in

which proceedings are to be instituted to obtain an order for the

payment of money or otherwise, and to distinguish them from pro-

ceedings "on information," with a view to obtain a conviction. Such
proceedings cannot legally be instituted unless a complaint has been
made and a summons to the defendant issued thereon. The complaint

need not be either in writing or on oath, unless required to be so by the

particular enactment upon which it is framed (11 & 12 Vict, c. 43,

ss. 8, 10). It must be made by the person aggrieved, or his counsel

or solicitor, or by some person authorised on his behalf, and must be
made within six months from the time when the cause of complaint

arose, unless a longer or shorter period is prescribed or allowed by
the statutes under which it is made (11 & 12 Vict. c. 43, ss. 10, 11),

or unless it is made in respect of a continuing cause of complaint

{London County Council v. Worley, [1894] 2 Q. B. 826). See CONTlNUlNa
Act.

VOL. III. 26
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Eoughly speaking, " complaints " are confined to claims of a civil or

quasi-civil character, which could not be described as " criminal causes

or matters" within the Supreme Court of Judicature Act, 1875 {li. v.

Kersivill, [1895] 1 Q. B. 1). They do not include applications to justices

under sec. 22 of the Lands Clauses Act, 1845 {E. v. Udiuards, 1884,

13 Q. B. D. 589) ; nor to make an award of expenses for calling a fire

brigade out of its district (B. v. Fart, 1906, 70 J. P. 398); nor pro-

ceedings to enforce a rate {Sweetman v. Guest, 1867, L. 11. 3 Q. B. 262

;

Seaman v. Burky, [1896] 2 Q. B. 344). But in the case of a complaint

made with a view to obtain a warrant to seize books under the Obscene
Publications Acts, 1857, 20 & 21 Vict. c. 83, the proceeding was held

to be essentially criminal, and not to abate by the death of the person

who instituted it {B. v. Truelove, 1879, 5 Q. B. D. 336).

Defects in a complaint or in a summons issued thereon, and variances

between a complaint or summons and the evidence adduced at the

hearing, cannot be made a ground of objection, but if calculated to

prejudice the defendant may be made ground for adjournment of the

case by the Court (11 & 12 Vict. c. 43, s. 1).

The forms of complaint and summons now in use are scheduled to

the Summary Jurisdiction Eules of 1886 (St. Pt. & 0., Eev. (ed. 1904),

vol. xi., tit. " Summary Proceedings," E). They must be confined to one^

cause of complaint (11 & 12 Vict. c. 43, s. 10); but non-compliance with
this rule is merely a ground for making the complainant confine himself

at the hearing to a single charge, which he could have made without a

written complaint {B. v. Johnson, 1896, 31 L. J. N. 703). He cannot,

however, without the defendant's assent, substitute for a matter in-

cluded in the summons one not so included (see B. v. Brickhall, 1864,

33 L. J. M. C. 156 ; Egginton v. Pearl, 1875, 33 L. T. 428).

Except in bastardy proceedings {q.v.) no warrant can be issued on a

complaint when it is first applied for (11 & 12 Vict. c. 43, s. 2); but

only a summons, which must be served on the defendant personally, or

left in original or duplicate for him with some person at his last or usual

place of abode, in England or Wales, at a reasonable time before the

hearing, unless a minimum period is prescribed as to the particular

complaint. The service must be effected a reasonable time before the

day fixed for its return. It need not be effected by a police officer. If

personal service is not effected, the summons must be explained to the

person with whom it is left for the defendant {B. v. Smith, 1875, L. E.

10 Q. B. 604; and cp. Holloway v. Coster, [1897] 1 Q. B. 346). It can

be served without indorsement in any part of England and Wales
outside the local jurisdiction of the issuing justice, and in Scotland after

indorsement by a Court of summary jurisdiction there, unless it is a

complaint for a civil debt (42 & 43 Vict. c. 49, s. 6 ; 44 & 45 Vict. c. 24,

s. 4); or a bastardy summons {Berkeley v. Thompson, 1885, 10 App. Cas.

45). In certain cases the mode of service of a complaint is prescribed

by the statute on which it is founded, e.g. the Friendly Societies Act,

1896, 59 & 60 Vict. c. 25; the Bastardy Acts {B. v. Farmer, [1892]
1 Q. B. 637; B. v. Wcbh, [1896] 1 Q. B. 487); and see the provisions as

to service on joint-stock companies (8 & 9 Vict. c. 16, s. 135 ; 25 & 26
Vict. c. 89, s. 62 ; Fearks, Gunston & Tee v. Bichardson, 1902, 1 K. B. 91).

Hearing.—Neither party need be present at the hearing of the com-
plaint ; but either may be represented by counsel or solicitor. If the
defendant does not appear, and is not so represented (Bessell v. Wilson,

1843, 1 El. & Bl. 489), proof of service of the summons is given either
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by calling the person who served it, or by his declaration made under
42 & 43 Vict. c. 49, s. 41. (For form, see S. J. Kules, 1886, St. K. & 0.,

Kev., ed. 1904, vol. ii., tit. " Summary Proceedings," E. The justices can
then proceed ex parte ; or on the filing of a written complaint verified

by oath, and in the case of a summons served in Scotland, on being
satisfied that there is a primd facie case, may issue a warrant for the
defendant's arrest (11 & 12 Vict. e. 43, s. 13 ; 44 & 45 Vict. c. 24, s. 4).

But a warrant cannot be issued against a person who fails to appear to

answer a complaint for non-payment of money, except when the payment
is under a bastardy order (42 & 43 Vict. c. 49, ss. 35, 54). If the
defendant appears voluntarily or under warrant, or is represented, and
the complainant does not appear personally, and is not represented, the
complaint may be dismissed or the case adjourned (11 & 12 Vict. c. 43,

s. 13). If both parties appear or are represented, the hearing proceeds
in accordance with the provisions of sees. 14, 15 of the S. J. Act, 1848.

The defendant is a competent and compellable witness in all cases where
an order for payment of money only is sought, or an order for the doing
of an act which the defendants can be required to perform, i.e. where
the proceeding is in substance of a civil and not of a criminal character

<see R V. Berry, 1859, Bell C. C. 46 ; Taylor on Evidence, 9th ed., s. 1358).
The Court on making or refusing an order may direct the unsuccessful

party to pay the costs of the successful ; and if a complaint is dismissed,

the defendant is entitled, on demand, to receive a certificate of dismissal.

The costs awarded on dismissal are recoverable by judgment
summons as a civil debt {Ex parte Boeder, [1893] 2 Q. B. 146). Where
an order is made on the defendant to pay money, it is enforceable by
distress, but not by imprisonment, unless there is evidence that the
defendant has the means to pay and will not pay (32 & 33 Vict. c. 62,

s. 5 ; 42 & 43 Vict. c. 49, ss. 6, 9, 35). Where the orders are made
under Acts subsequent to 1879 to do or abstain from any act other than
the payment of money, as a general rule, subject to exception by any
express provisions, the justices can prescribe the mode of enforcing the

order, and impose, in case of default, a penalty of so much j9cr clieni till

obedience, which is recoverable as a civil debt (42 & 43 Vict. c. 49,

ss. 34, 51). (For form of order, see S. J. Eules, 1886.)

No appeal on fact or law lies to Quarter Sessions against an order

made on complaint unless specifically given by statute. (See Quarter
Sessions.)

The decisions of the justices on points of law are open to review by
case stated under 20 & 21 Vict. c. 43, and 42 & 43 Vict. c. 49, s. 33

;

and as the proceedings on complaint are of a civil nature, an appeal by
leave lies to the Court of Appeal for the decision of the High Court on
the case stated. (See Special Case.)

{Authorities.—See Paley, Summary Convictions, 8th ed. ; Stone,

Justices Manual, 38th ed. ; Glen, Summary Jurisdiction Acts, 8th ed.,

by Douglas.]

2. " Complaint " is sometimes used in a different sense from that in

which it appears in the Summary Jurisdiction Acts, e.g. in sec. 42 of the

Offences against the Person Act, 1861 (where it is employed in the

ordinary sense of allegation of a grievance, and not as substituting
" information " for " complaint ") ; and in sec. 3 of the Clergy Discipline

Act, 1840.

3. It is also used of extra-judicial statements as to the commission
of an offence ; especially with reference to offences against the chastity
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of women. Special importance is laid on information given by a
woman as to an offence against her, given without delay after its

commission. Such information may be placed before the jury not as

evidence of the facts stated by the complainant, but as evidence of

the consistency of her conduct with the evidence given by her before

the jury, and as negativing consent (i^. v. Lillyman, [1896] 2 Q. B. 169

;

E. V. 0>^hoi^ne, [1905] 1 K. B. 551).

Compos mentis (non).—See Lunacy.

Compound Householder.—Where the owners of small

houses themselves pay the rates, and receive a composition from the

occupiers in respect of the rates so paid, legislation has enabled such

occupiers to retain the Parliamentary franchise (one of the qualifications

for which is the payment of poor-rate) by demanding to be rated to the

poor-rate, and tliereupon being placed upon the rate. Householders so

demanding to be rated are commonly known as " Compound House-
holders," see the Compound Householders Act, 1851, 14 & 15 Vict,

c. 14, which is intituled " An Act to amend the law for the registration

of certain persons connnonly known as Compound Householders, and
to facilitate the exercise by such persons of their right to vote in the

election of borough members to serve in Parliament."

Sec. 30 of the Eepresentation of the People Act, 1832, 2 & 3 Will.

IV. c. 45, provides that in every city or borough returning a member or

members to Parliament, and in every place sharing in the return for

such city or borough, any person occupying any house, warehouse^

counting-house, shop, or other building, either separately or jointly with

any land occupied therewith as owner, or occupied therewith by him as.

tenant under the same landlord, in any parish or township in which
there is a rate for the relief of the poor, may claim to be rated to the^

poor-rate in respect of such premises, whether the landlord is or is not

liable to be rated to the poor-rate in respect thereof; and, upon such

occupier so claiming and actually paying or tendering the full amount
of the rate, if any, then due in respect of such premises, the overseers

of the parish or township in which such premises are situate are required

to put the name of such occupier upon the rate for the time being ; and
in case such overseers neglect or refuse so to do, such occupier is never-

theless for the purposes of the Act to be deemed to have been rated to

the poor-rate in respect of such premises from the period at which the

rate was made in respect of which he so claimed to be rated. By tho
Parliamentary Electors Eegistration Act, 1868, 31 & 32 Vict. c. 58,

s. 30, this provision was applied to all occupiers of premises capable of

conferring the franchise for a county under the Piepresentation of the

People Act, 1867, 30 & 31 Vict. c. 102. See also the Municipal Cor-

porations Act, 1882, 45 & 46 Vict. c. 50, s. 9, and the Eepresentation of

the People Act, 1884, 48 Vict. c. 3, s. 9.

The inconvenience of being obliged to make continual claim in

respect of each rate resulted in many persons being deprived of the

franchise. To obviate this the Compound Householders Act, 1851,

enacted (s. 1) that occupiers having once claimed to be rated in respect

of premises and paying rates need not make any further claim with
regard to future rates, but sliall be entitled to be registered as voters,,

provided that the requirements as to occupation are satisfied, and that
the rates have been paid. The liability of every person so claiming,.
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who is registered as a voter in respect of the premises to which the

claim relates, is to continue so long as he occupies the premises and
remains on the register (s. 2), and, in case of a composition with the

landlord in respect of the rate, the liability of the occupier is to be

limited to the amount of the composition (s. 3). See also the Assessed

Eates Act, 1879, 42 & 43 Vict. c. 10.

It was formerly a common practice for landlords of houses of small

value to compound for the poor-rate at a lower rate than an ordinary

occupier would pay. This was abolished, except as to dwelling-houses

or tenements wholly let out in apartments or lodgings not separately

rated, by sec. 7 of the Representation of the People Act, 1867, 30 & 31

Vict. c. 102. The practice was, however, revived by the Poor-Rate
Assessment and Collection Act, 1869, 32 & 33 Vict. c. 41, which enabled

the owners of small tenements to be rated instead of the occupiers, and
a deduction to be allowed them from the rate. The occupier is entitled

to pay the rate in default of the owner doing so, and to deduct the

amount so paid from the rent due from him to the owner. Sec. 7 of

that Act provides that every payment of a rate by the owner, whether
he is himself rated, or has agreed with the occupier or with the over-

seers to pay such rate, and notwithstanding any allowance or deduction

which the overseers are empowered to make from the rate, is to be

deemed a payment of the full rate by the occupier for the purpose of

any qualification or franchise which, as regards rating, depends on the

poor-rate. Under Sec. 19 the name of the occupier is to be inserted in

the rate-book in all cases, whether the rate is collected from the owner
or the occupier, and such occupier is to be deemed to be duly rated for

the purpose of the franchise, and his right to the franchise is not to be

affected by the wrongful omission of his name from the rate-book. In

order to remove doubts which were entertained as to the application of

this enactment, it has been enacted by sec. 14 of the Parliamentary and
Municipal Registration Act, 1878, 41 & 42 Vict. c. 26, that sec. 19 of

the Act of 1869 "shall not be deemed to apply exclusively to cases

where an agreement has been made under sec. 3 of the same Act, or

where an order has been made under sec. 4 of the same Act, but shall

be of general application."

It is now clear, therefore, that the operation of sec. 19 of the Act
of 1869 is not restricted to cases where the overseers have agreed in

writing with an owner to receive the rates from him under sec. 3 of

that Act, or where the vestry has ordered the rating of owners instead

of occupiers under sec. 4, but that it applies wherever an agreement

within sec. 7 has been entered into between an owner and an occupier

for payment of the rates by the owner (see Barton v. Toiun Clerk of
Birmingliam,, 1878, 2 Hopw. & Colt. 393, following Smith v. Overseers of

Seghill, 1875, L. R. 10 Q. B. 422, and distinguishing Cross v. Alsop, 1870,

1 Hopw. & Colt. 444). It follows, in such cases, that for the purpose of

the franchise the omission of a tenant-occupier's name from the rate-

book is immaterial, his franchise being preserved by the effect of sec. 19

of the Act of 1869.

The effect of the statutes is to place the occupier of a rateable

tenement, where the landlord is rated, in the same position, so far as

rating is concerned, as if the occupier had been rated, and this is so also

in the case of the occupier of a portion of a dwelling-house (see Bradley

V. Baylis, 1881, 8 Q. B. D. 210; see also Kent v. Fittall, [1906] 1 K. B.

60, in which this decision was considered in an elaborate discussion of
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the authorities as to the distinction between an " inhabitant occupier as

tenant," and a " lodger "). In short, the result of the legislation is that

payment of the poor-rate, or of a composition in respect thereof, by the

owner or by the occupier, will qualify the occupier for the franchise.

[Authorities.—Rogers on Elections, part i. Registration, 16th ed. ; see

also the articles Franchise (Electoral), Recjistration.]

Compounding^ Felony. —See Hush-Money; Public

Policy.

Compromise.—"A compromise takes place when there is a

question of doubt, and the parties agree not to try it out, but to settle

it between themselves by a give and take arrangement " {yer Kay, L.J.,

in Huddersficld Banking Co. v. Lister, [1895] 2 Ch. 273). As to the

power of counsel and solicitors to compromise an action, see titles

Advocate and Solicitor.

The terms of the compromise of an action may be made a rule of

Court, and enforced accordingly, if one of the terms is that this can

be done (see Grams v. Graves, 1893, 69 L. T. 420) ; in Smythe v. Smythe,

1887, 18 Q. B. D. 544, an agreement of compromise entered into in the

Divorce Division was made an order of Court in the Queen's Bench
Division.

An application to set aside a compromise cannot be made by sum-
mons in the particular action ; a fresh action must be instituted ; but

to succeed in such an action very strong grounds must be shown, e.g.

fraud, or the parties not being ad idem. See also In re Eoherts, [1905]
1 Ch. 704. In an action to enforce a compromise the defendant may
counterclaim to set it aside {ibid.).

ComptableS.—A technical term used in the old French law in

force in Lower Canada, and, by virtue of article 2098 of the Code Civil,

in Mauritius, denoting officers who received and were accountable for

the King's revenues. The term is still retained with the same meaning
in article 1994 of the Civil Code of Lower Canada (see Exchange Bank
of Canada v. B., 1885, 11 App. Cas. 157; Maritime Bank of Canada v.

Beceiver-General of Neiv Brunswick, [1892] A. C. 437).

Compter or Counter {Comiotoir, Compatatorium).—The
prison attached to the Court of justice of the mayor and (or) sheriffs of

a borough. The Poultry Compter and the Wood Street Compter were
the prisons for the Sheriffs' Courts of the City of London, now merged
in the City of London Court. See London (City).

Comptroller (Controller).—The term comptroller or

controller signifies, in its widest and most general sense, one who
examines and verifies the accounts of collectors of public money. There
was a " comptroller in bankruptcy " under the Bankruptcy Act, 1869
(ss. 55-58), whose duty it was to receive and examine the accounts of

trustees. The " comptrollers of the Hanaper " were officers of the old

Court of Chancery, whose offices were abolished by 5 & 6 Vict. c. 103.

As to the appointment and function of the Comptroller of the Patent
Office, see Patents.

Compulsory PoAvers.—See Lands Clauses Acts.
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Compulsory Purchase—See Lands Clauses Acts.

Compulsory Registration.—Eegisters of deeds have
long been established in Middlesex, Yorkshire, and the district known
as the Bedford Level {q.v.), A registry was established for Middlesex
by 7 Anne, c. 20 ; but in 1891, by the Land Kegistry (Middlesex Deeds)
Act of that year this registry was transferred to the office of the land

registry established under the Land Transfer Act, 1875, which has been
amended by the Land Transfer Act, 1897, 60 & 61 Vict. c. 65. For
Yorkshire, registers were established by various statutes of Anne and
George ii., which, however, have been replaced by the Yorkshire
Eegistries Acts, 1884 and 1885. The Bedford Level Registry was
established by 15 Car. ii. c. 17.

In Yorkshire assurances have priority according to the date of their

registration, and the same applies in Middlesex, subject to this, that

a purchaser or mortgagee, with notice of a prior unregistered deed
affecting the same land, gains no priority over same by registering first.

In the Bedford Level registration is in terms compulsory.

See Middlesex Registry ; Yorkshire Registry ; Land Transfer.

Compurg'atiori.—1. Comimrgatio canonica was a form of pro-

cedure in criminal cases derived from the canon law. It was employed
in the English Ecclesiastical Courts, in which a clerk over whose offence

the Court claimed cognisance was usually put to his purgation, i.e. to

calling a certain number of other clerks to swear to his character or

innocence. By the time of Edward I. the Common Law Courts had put
a stop to these proceedings as farcical and an impediment to civil justice

(1 Pollock and Maitland, Hist. Eng. Laiu, 426, 427).

2. The term compurgation properly applies to these ecclesiastical

proceedings only. But until the establishment of trial in pais before

a petty jury, a similar procedure, derived from old Teutonic or Anglo-

Saxon law, was employed in the lay Courts as an alternative to the

ordeal or wager of battle. In the lay Courts a man was said to wage
his law (vadiare legem suam) or purge himself by oath-helpers (consacra-

mentales or eideshillfe). The procedure was in use both in civil and in

criminal cases. In the former it long survived in actions of detinue

and of debt on a document not under seal, and was used as late as

1824 {King v. Williams, 2 Barn. & Cress. 538), and not abolished till

1833 by 2 & 3 Will. iv. c. 42, s. 13 (2 Pollock and Maitland, Hist. Eng.

Law, 212, 599, 631). In criminal cases it preceded jury trial, and
survived as its alternative, especially in boroughs and franchises such

as the city of London (2 Pollock and Maitland, Hist. Eng. Law, 631).

The man who waged his law had to swear an oath of innocence

backed by a number (usually eleven) of oath-helpers or compurgators,

at first kinsmen, who swore to the best of their knowledge and belief

that the oath of the accused was true. Ultimately the compurgators

became mere witnesses to character, and were not accepted in contra-

diction of manifest facts, and by the fourteenth century the procedure

had given way to trial by jury on evidence (2 Pollock and Maitland,

Hist. Eng. Law, 598, 631).

[Authorities.—See 3 Black. Com. 343; Ducange, s.v. "Juramentum";
1 Stephen, Hist. Cri7ii. Law, 68.]

Computation of Time—See Time.
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Concert, European.—A term used to describe a joint

understanding between the Great Powers of Europe. Though the term

seems to have come into use only recently, there were many instances

of such joint action during tlie last century, chietiy in connection with

events in Eastern Europe and the preservation or joint dismemberment
of Turkey.

The institution which is described by the term European Concert

was begun to be felt about the time of the fall of Napoleon. During
the preceding century it was the aim of all the most far-seeing

European statesmen to preserve the status quo, but we find no concerted

measures to that end. The first occurs in 1813, when Metternich, to

whom more than to anyone else belongs the honour of founding and
promoting a system since found to be so powerful an influence in

the cause of peace, persuaded the Emperor Francis ii. to invoke European
support in furtherance of his claim to the throne of France in behalf of

his grandson. Of joint action in Eastern Europe with which the European
Concert is now chieliy identified, the first instance was in 1826-1827,

when the nations of Europe combined to prevent war between Turkey
and Greece. That they were not ultimately successful is immaterial

;

it established the principle which has ever since been recognised.

Mr. Gladstone in 1880 stated that " our main hope for putting down
disturbances, aggrandisements, and selfish schemes in Europe depends

upon maintaining the common accord, or what commonly is called the

Concert of Europe." Lord Salisbury, in the House of Lords on 19th

March 1897, gave the following description of it : "I feel it is our duty
to sustain the federated action of Europe. I think it has suffered by
the somewhat absurd name which has been given to it—the Concert of

Europe—and the intense importance of the fact has been buried under
the bad jokes to which the word has given rise. But the federated

action of Europe—if we can maintain it—is our sole hope of escaping

from the constant terror and the calamity of war, the constant pressure

of the burdens of an armed peace which weigh down the spirits and
darken the prospects of every nation in this part of the world. The
federation of Europe is the only hope we have; but that federation

is only to be maintained by observing the condition on which every

Legislature must depend, on which every judicial system must be based

—the engagement which it enters into must be respected" (Times,

March 20, 1897).

Concession.—A term used to describe a grant made by a

central or local public authority to a private person or persons for the

utilisation or working of lands, an industry, railway, waterworks, etc.

Though such concessions are governed by the internal law of the State

in or by which the grant is made, representations have frequently been
made by foreign States on behalf of their subjects to whom concessions

have been granted. The law of nations, unless a treaty right has been
infringed, or the rules of humane conduct recognised by civilised man-
kind are infringed, does not, however, sanction any such interference.

Concessit Solvere.—A count sicr concessit solvere (he

agreed to pay) is customary in the Mayor's Court of London and the
Bristol Tolzey Court, in which the common-law system of pleading
survives, and is that most commonly used either with or without other
counts. It is specially in vogue because it is not beset with the tech-
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nicalities which attend indehitatus counts, and because under it the

plaintiff can simultaneously claim for any demand of a liquidated

nature, such as work done, goods sold, money received to the plaintiff's

use, bills of exchange, or promissory notes, etc. It probably came into

use because the agreement within the city of London or other franchise

having its own Court of record to pay the sum claimed, on which it is

founded, gave jurisdiction in cases in which the original liability of the

defendant was not within the local jurisdiction of the Court. The
defence to this count is by plea of " never indebted."

[Authorities.—See Glyn and Jackson, Mayor s Court Practice, 2nd
ed., pp. 16, 39-42, 98, 99, and for form of count, p. 186 ; also Mayor's
Court.]

Conciliation.—The Conciliation Act, 1896, 59 & 60 Vict. c.

30, repealing earlier enactments of a similar character (the Masters
and Workmen Arbitration Act, 1824, the Councils of Conciliation Act,

1867, and the Arbitration (Masters and Workmen) Act, 1872), provides

machinery for the prevention and settlement of trade disputes. Its

substance may be summarised as follows :

—

Registration and Poivers of Conciliation Boards.—Any board estab-

lished before or after the passing of the Act (7th August 1896),

constituted for the purpose of settling disputes between employers
and workmen by conciliation and arbitration, and any association or

body authorised by an agreement in writing made been employers
and workmen to deal with such disputes, may apply to the Board of

Trade for registration under the Act as a " conciliation board " (s. 1 (1)).

The application is to be accompanied by copies of the constitution,

by-laws, and regulations of the conciliation board, with any other

information the Board of Trade may require {ihid. (2)). A register

of "conciliation boards" is kept by the Board of Trade, and any
conciliation board may have its name removed from the register on
sending to the Board of Trade a written application to that effect

{ibid. (3)). Such a removal may also be made by the Board of Trade
if satisfied that a registered "conciliation board" has ceased to exist

or to act (ihid. (5)). Every registered " conciliation board " is to furnish

such returns, reports, etc., as the Board of Trade may reasonably require

{ihid. (4)); and, subject to any agreement to the contrary, proceedings for

conciliation before a registered board are to be conducted in accordance

with the regulations of the Board in that behalf {ibid. (6)).

Poivers of Board of Trade as to Trade Disimtes.—Where a difference

•exists or is apprehended between an employer or any class of em-
ployers and workmen, or between different classes of workmen, the

Board of Trade may {a) inquire into the causes and circumstances

of the difference ; (b) take such steps as to the Board seem fit for the

purpose of enabling the parties to the difference to meet together by
themselves or their representatives under the presidency of a chairman
mutually agreed upon or nominated by the Board of Trade or by some
other person or body, with a view to the amicable settlement of the

difference; (c) on the application of employers or workmen interested,

and after taking into consideration the existence and adequacy of the

means available for conciliation in the district (sec. 4 gives power to

the Board of Trade to aid in establishing conciliation boards) or trade,

and the circumstances of the case, appoint a person or persons to act

as conciliator or as a board of conciliation; {d) on the application of
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both parties to the difference, appoint an arbitrator (s. 2 (1)). A
conciHator so appointed is to incpiire and report to the Board of

Trade {ibid. (2)). If a settlement is effected by conciHation or by
arbitration, a memorandum of its terms is to be drawn up and signed

by the parties or their representatives, and a copy is to be delivered

to and kept by the Board of Trade {ihid. (3)).

The Arbitration Act, 1889 (see AiUiiTKATiON), does not apply to the

settlement by arbitration of disputes under this Act. Such proceed-

ings are to be conducted in accordance with such provisions of the

Act of 1889, or such regulations of any conciliation board, or under such

other rules or regulations, as may be mutually agreed upon between the

parties (s. 3). The Board of Trade is from to time to report its pro-

ceedings under this Act to Parliament (s. 5), and its expenses, incurred

in tlie execution of the Act, are to be defrayed out of moneys provided

by Parliament (s. 6).

[Authorities.—See authorities cited under article Employers and
WOKKMEN.]

Concionator.—An old term for a common council-man (Cowel,

Zmu Diet.).

Conclusive.—This term is used in statutes with reference (1)

to judgments and orders or decisions of a Court or a public department
or authority

; (2) to evidence.

1. Where a judgment or order of a Court is declared to be final or

conclusive, it cannot be questioned by appeal or otherwise unless given

with such disregard of the jurisdiction of the Court as not to be really

a decision, in which case it may be treated as a nullity ( Waterhouse v.

Gilbert, 1885, 15 Q. B. D. 569 ; Bri/ant v. Beading, 1886, 19 Q. B. D. 128 ;

Lyon V. Morris, 1887, 19 Q. B. D. 139).

A decision of a magistrate declared to be final and conclusive under

sec. 129 of the Metropolis Management Act, 1855, was held to be so

only on the facts and not on the law (B. v. Bridge, 1890, 24 Q. B. D.

609); but the decision admitted the general rule and relied on subsequent

legislation as giving an appeal on points of law.

Where an Order in Council or proclamation or order of a Govern-
ment department is declared to be conclusive, its legality cannot be

questioned by the ordinary tribunals, so long as it is made by the proper

authority. Thus Orders in Council applying the Extradition Acts to

a treaty are made conclusive and binding in Courts of justice (33 &
34 Yict. c. 52, s. 5). And orders of county councils as to boundaries

confirmed by the Local Government Board under sec. 57 of the Local

Government Act, 1888, are, after six months from contirmation, to be
presumed to have been duly made, and to be within the powers of the

section, and their legality cannot be challenged (Local Government Act,

1894, s. 42), During the six months they can apparently be challenged

by certiorari (see In re Todmorden Loccd Board, 1861, 30 L. J. Q. B.

305), and certainly by petition (Act of 1888, s. 57; Act of 1894, s. 41);
and see Slattery v. Naylor, 1888, 13 App. Cas. 452 ; and Institute of
Batent Agents v. Lockiuood, [1894] A. C. 347.

2. Where a document or evidence is made conclusive it creates a

presumption juris et de jure in favour of the truth and legality of the

matter stated, and no evidence can be adduced to contradict it. Thus
where production of a copy of an order, proclamation or document
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printed by authority is made conclusive evidence of some fact, no further

inquiry will be allowed as to the fact or the legality of the procedure by
which the fact arose {E. v. Levi, 1865, 34 L. J. M. C. 174). "Conclusive"

evidence is distinguishable from evidence which is made "sufficient"

{Barradoiigli v. Grecnhough, 1867, L. E. 2 Q. B. 612). Thus the certifi-

cate of an analyst under the Sale of Food and Drugs Acts, which, if in

accordance with the prescribed form is " sufficient " evidence (38 & 39

Vict. c. 63. s. 21 ; see also 62 & 63 Vict. c. 51, s. 22), is onlj primd facie

evidence, and can be rebutted by the defendant or disregarded in the

light of the justices' own knowledge or in favour of an analysis ordered

by the justices under sec. 22 of the- Act of 1875 (B. v. Field, 1895,

11 T. L.' E. 240; Hewitt v. Taylor, [1896] 1 Q. B. 287; Mivhy v. Sims,

[1894] 1 Q. B. 478).

Where the Eegistrar of Joint-Stock Companies gives a certificate

under sec. 15 of the Companies Act, 1867, 30 & 31 Vict. c. 131, that all

the requisitions of the Act have been complied with, with reference to

the reduction of the company's capital, such certificate is conclusive, even

if the requisitions have not been complied with and the irregularity is

thereby cured (Ladies Dress Association v. Fulbrook, [1900] 2 Q. B. 376).

Concordat is the name given to a treaty between the Pope and
a temporal Power. Since the power of the Holy See has become entirely

of a spiritual nature, concordats are merely the contracts by which

matters concerning the internal government of the Eoman Church in

different countries are arranged.

Concurrent Finding's-—It is a general rule of practice on

appeals in the Privy Council not to reverse the concurrent findings of

two Courts on a question of fact (Hay v. Gordon, 1872, L. E. 4 P. C. 337,

348 ; 21 W. E. 11); and the question for the Privy Council is, not what
conclusion their Lordships would have arrived at if the matter had for

the first time come before them, but whether it has been established

tliat the judgments of the Courts below were clearly wrong (Allen

V. Quebec Warehouse Co., 1886, 12 App. Cas. 101; 56 L. T. 30; 56

L. J. P. C. 6).

[The same rule does not obtain in the House of Lords. There is no

law or settled practice of that House to prevent it from differing, even

from two concurrent judgments of fact, and it cannot decline the duty

of formally expressing its own judgment (Montgomerie & Co v. Wallace-

James, [1904] A. C. 73; explaining the observations of Lord Herschell,

L.C., in Owners of the P. Caland and Freight v. Glamorgan. S. S. Co.,

[1893] A. C. 207, 215; and in M'Lntyre Brothers v. iWGavin, [1893]

A. C. 268, 275].

The rule does not apply where there is no conflict of testimony,

and the only question of fact is as to the effect of the facts proved in

raising further inferences of fact (Thnrhurn v. Stewart, 1871, L. E. 3

P. C. 478 ; 40 L. J. P. C. 5 ; 19 W. E. 678).

Concurrent Sentences.—Sentences are said to be con-

current when made to run from the same date in respect of convictions

on several counts or indictments. The term is used in opposition to

consecutive or Cumulative Sentences (q^.v^ Prior to the case of B.

V. OConnell, 1844, 5 St. Tri. N. S. 2, it was usual to sentence a convicted

person generally on the whole indictment ; but the present practice is
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to impose concurrent sentences on each count on which a conviction is

made and recorded, so that if on a case stated or a writ of error any
counts are quashed as bad, the sentences on the valid counts may still

hold good. All English Courts of criminal jurisdiction have in all non-

capital cases full power and discretion to make the sentences for two or

more offences adjudicated upon at the same sessions concurrent: unless

some statutory exception limits their power, e.g. where a ticket-of-leave

man is convicted of another crime during the currency of his ticket

;

in which case the Court has no alternative, under sec. 9 of the Penal

Servitude Act, 1864, 27 & 28 Vict. c. 47, but to send the convict back
to prison to complete the remanet of his original sentence, after under-

going the punishment for his subsequent offence {R. v. King, [1897]
1 Q. B. 214).

Concurrent Writs.—A concurrent writ of summons is a

duplicate of the original writ, with such variation of the technical

wording of the form as the purpose for which it is issued may require.

It is sealed with a special seal bearing the word " concurrent," and when
issued is in all respects and for all purposes equivalent to the original,

and is in force for the period during which the original writ in the action

is in force (R. S. C, Order 6, r. 1).

The variation of form permissible is confined to such alteration of the

mandatory and directory portions of the writ itself as may be requisite

in order to render it effective for service on the defendant, or one of the

defendants, e.g. when it is issued for service out of the jurisdiction.

One of the requirements of personal service is that the party served

should, at the time of service, be entitled to see the original of the

process served on him (see Service and Delivery). Where a writ

has been issued for service within the jurisdiction, and subsequently it

becomes necessary to serve the defendant, or one of the defendants, out

of the jurisdiction pursuant to order (see Service out of the Juris-

diction), the original writ could not be used for the purpose, as a special

form must be used where service of a writ, or where the defendant is

a foreign subject notice of the writ, is to be effected in a foreign country.

A concurrent writ being in all respects equivalent to the original, its

production to the person served is equivalent to production of the

original writ. If the defendant comes within the jurisdiction, the

original eight-day writ may be served on him. But if he has to be

served abroad a special time for appearance is fixed, and the form of

the writ is different. To that extent a concurrent writ for this purpose
differs from the original eight-day writ, but it must in all other respects,

such as the names of the parties in the title, and the indorsement of

claim, be a duplicate of, and bear teste of the same day as, the original

{Smalpage v. Tonge, 1872, 17 Q. B. D. 644).

Concurrent writs are issued at the Writ, etc.. Department, Central

Office, or at a district registry, as of course without order at the time of

issuing the original writ, or at any thereafter within twelve months from
the issue of the original, but not afterwards except by order (Order 6,

r.l).

There is a slight ambiguity in the rule as to this period of twelve
months. According to the ordinary rule of computation the phrase " at

any time during twelve months after the issuing of the original writ

"

would, taken by itself, mean that the day of issue was to be excluded
from the period of time (see Time, Computation of). But the concluding
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words of the rule provide that a concurrent writ shall only be in force

for the same period as the original writ, which by Order 8, r. 1, is defined

as " twelve months from the day of the date thereof (day of issue) including

the day of such date." It is clear that a concurrent writ cannot be
issued after the original has ceased to be in force. The twelve months
here spoken of must, therefore, be computed inclusive of the day of

issuing the original writ. Thus, where an original writ is issued on
the 31st December, the last day for issuing a concurrent writ without
order is the 30th December in the following year.

Where an ordinary eight-day writ lias been issued for service within
the jurisdiction, and it is desired to serve it, or notice of it, out of the
jurisdiction, either on new parties added by amendment, or on existing

parties, or where there is only one defendant who has left the jurisdic-

tion since the writ was issued, and in any such event an order has been
obtained for service out of the jurisdiction, a concurrent writ must be
issued to give effect to such order. See Burt v. Boiven, 1871, 8 Times
L. R 28; The Due D'Aumale, [1903] P. 18.

But where the original writ is issued for service out of the jurisdic-

tion, and the defendant comes within the jurisdiction, no order is required

for the issue of a concurrent writ, in the form of an ordinary eight-day

writ, for service within the jurisdiction. See Western Suhurhan, etc.,

Building Society v. Bueldidge, W. N., 1905, 141, where a writ for service

ex. JUT. was served by substituted service within the jurisdiction.

Where the original writ is renewed by order before the expiration

of the year during which it is in force, all concurrent writs previously

issued are ipso facto renewed also. And where the original cannot be
produced for renewal by reason of its having been sent abroad for service,

or from any other cause, the renewal of a concurrent writ operates to

renew the original and any other concurrent writs which may have been
issued.

[Authorities.—Daniell's Chancery Frac, 7th ed., 273; Daniell's

Chancery Forms, 134; Chitty's Forms, 64; Annual Practice, Order 6,

rr. 1, 2, and notes.]

Conditional Acceptance is an acceptance "which makes
payment by the acceptor dependent on the fulfilment of a condition

therein stated" (Bills of Exchange Act, 1882, s. 19, subs. 2 (a)). An
acceptance in this form, " Accepted, payable on giving up bill of lading

for 76 bags of clover seed, per Amazon, at the L. & W. Bank," is a

conditional acceptance which renders the acceptor liable to pay the bill

upon delivery of the bill of lading (see Smith v. Vertue, 1860, 30 L. J. C. P.

56). The holder of a bill may refuse to take a conditional acceptance,

and may treat it as dishonoured unless he gets an unqualified acceptance.

The drawer or an indorser, unless he has authorised or subsequently

assented to the taking of a conditional acceptance, is discharged from
liability on the bill by the holder taking such an acceptance ; but the

drawer or indorser is deemed to have assented to the taking thereof

unless within a reasonable time after receiving notice of the same he

expresses dissent to the holder (Bills of Exchange Act, 1882, s. 44). See

Bills of Exchange.
In the law relating to the sale of goods, by arrangement, goods may

be accepted conditionally, and the acceptance may be withdrawn on
failure of the condition. Goods, for example, are frequently accepted

by a person conditionally on their proving suitable for his purposes.
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Such acceptance becomes absolute when the goods are retained beyond
the time fixed, or beyond a reasonable time, if no time has been fixed

for their return. See sec. 35, Sale of Goods Act, 1893; Hcilhittt v.

Hichson, 1872, L. li 7 C. P. 438, and Sale of Goods.

Conditional Advance Note— A note given by the

master of a ship promising to pay to the order of the member of his

crew named therein a specified amount (which must not exceed the

amount of one month's wages of such seaman) after the expiration of a

certain number of days after the sailing of the ship, conditionally upon
such seaman going to sea therein, in pursuance of his agreement with

the master (see the Merchant Shipping Act, 1894, s. 140). The object

of such notes is " that the sailor shall not receive an advance in cash

before the sailing of the ship, which, from the known improvident
habits of mariners, would inevitably be thrown away ; but that he shall

be enabled, by means of an instrument payable within a short period

after the departure of the vessel, to procure articles which are essential

to his comfort and well-being on the voyage" {per Cockburn, C.J., in

MKune v. Joynson, 1858, 5 C. B. N. S., at p. 225). Such notes are

not negotiable {Cardiff Boarding Masters Association v. Cory, 1893,

9 T. L. R. 388 ; see also Roivlands v. Miller, [1899] 1 Q. B., 743).

Sec. 140 only applies to ports in the United Kingdom, and is not

extended to ports where there is a British Consular Office, by sec. 124
{Ritchie v. Lansen, [1899] 1 Q. B. 727; Boivlands v. Miller, [1899]
1 Q. B. 735). There is no limit to the advances which may be made
to a seaman joining a ship at a foreign port, but if the seaman be

shipped at a home port the amount of advances must not exceed one-

half of his wages (Piracy Act, 1721, 8 Geo. i.), s. 7, and Roiulands v.

Miller {uhi supra). Advances made to a seaman shipped at a foreign

port, and paid by the master to a third party under the written authority

of the seaman, are not prohibited by sec. 163 of the Act of 1894 {ibid.).

Conditional Appearance.—See Appearance.

Conditional Allotment-—The allotment of shares by a

company in response to an application must, to bind the applicant, be

unconditional. If the allotment is conditional—if, for example, it intro-

duces a new term—it is not an acceptance of the offer to take shares, but

a new offer by the company, which may or may not be accepted by the

apjjlicant ; till accepted there is no contract. See Company.

Conditional Application.—A person in applying for

shares in a company may, and not unfrequently does, qualify his

offer by some condition, as for instance—" if limited," " if successfully

floated," " on condition I am credited," etc. In such cases the question

is whether the imported condition is a condition precedent, or a con-

dition collateral or subsequent only. If the condition is a condition

precedent, the applicant does not become a shareholder until the

condition is fulfilled, and cannot meanwhile be made liable to creditors

of the company; if the condition is collateral or subsequent, the

applicant becomes a shareholder m pra^senti, and on winding-up a

contributory with a claim, for what it may be worth, against the

company for breach of the condition. As an illustration of a

condition precedent, see Re Universal Banking Co., Roger^ Case, 1868,
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L. E. 3 Ch. 633 ; and as an illustration of a condition subsequent, Re
Hichmond Hill Hotel Co., Elldngtoris Case, 1867, L. E. 2 Ch. 511.

Conditional Appointment.—Conditions not authorised

by the power of appointment annexed to a gift are void, and the gift

takes effect absolutely. But the donee of an exclusive power of appoint-

ment in favour of children may appoint to one child on a contingency,

and if the contingency does not happen, to another child. So, also, a
condition annexed is good if it is not inconsistent with the scope of the

power, and can be performed by the appointee. See cases cited and
discussed in Farwell on Powers, 2nd ed., pp. 298 et seq.

Conditional Assent.—A person may assent to do or pay
something in a certain event, e.g. he may assent to accept and pay for

goods delivered to him on approval, conditionally on his being satisfied

with them. Such assent becomes absolute on the condition being ful-

filled. See Contract.

Conditional Covenant.—A covenant whereby a person

undertakes to do something on the happening of a certain event. An
illustration of such a covenant frequently occurs in marriage settle-

ments, where the father of the intended wife covenants to pay to the

trustees of the settlement a sum of money conditionally on the marriage

taking place.

Conditional Fee.—Under the old common law an estate

granted to a person and his heirs of a particular class

—

e.g. the heirs of

his body, or the heirs-male of his body—was so termed. Such an estate

was alienable by the grantee only on the birth of issue of the prescribed

class, and in the event of his dying without such issue, or on failure

thereof, the estate reverted to the grantor or his successors. Being
subject to this condition, an estate of this kind received the name of a

conditional fee ; but by the Statute De donis conditionalibus such estates

were turned into estates tail (see Estates of Inheritance). See 2

Black. Com. pp. 110 e^ seq. As, however, that statute applied only to

estates of freehold, there may still be conditional fees in copyhold,

where, by the custom of the manor, there cannot be estates tail (Pullen

V. Middleton, 1754, 9 Mod. 483).

Conditional Leg^acy .
—

" A bequest, whose existence depends
upon the happening, or not happening, of some uncertain event, by
w^hich it is either to take place or be defeated " (Eoper, Law of Legacies,

4th ed., vol. i. p. 748). Any expression showing the intention of

the testator to create a condition will be given effect to, no particular

words being necessary. Conditions are of two kinds—conditions pre-

cedent and conditions subsequent. In the case of the former, the legacy

does not vest until the condition has been fulfilled; while in the case

of the latter, the legacy vests at once, but is subject to be defeated by
the non-fulfilment or breach of the condition. A bequest to A., provided

he marries B., is an instance of a legacy which does not vest until the

precedent condition is fulfilled ; whereas a bequest to A. to be paid to

her at the age of twenty-one, and if she should die before twenty-one
or marriage then over, is an example of a legacy which vests at once,

but is subject to be defeated by the non-fulfilment of the condition (see
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Williams, Excciitm^s and Administrators, 10th ed., vol. xi. pp. 1003 et seq.).

See Conditions ; Legacy.

Conditional Limitation.—An estate so expressly defined

and limited by the words of its creation that it cannot endure for a

longer time than until the happening of a specified event, which may or

may not happen, or which shall endure only so long as an existing state

of things endures, which may possibly endure for ever. Land granted

to a person so long as he is parson of Dale, or lohile he continues un-
married, or as long as the Church of St. Paul shall stand, are examples
of conditional limitations. In such cases the estate determines as soon

as the specified contingency happens or the existing state of things

ceases to exist, and the next subsequent estate becomes immediately
vested without any act being done by the person next entitled ; in this

resjiect a conditional limitation differs from a grant subject to a
condition subsequent where breach of the condition does not ipso

facto determine the estate, and where entry or an action for possession

is necessary (2 Black. Com. 155 ; Challis, Ileal Property, 2nd ed., pp. 224
et seq.).

Conditional Order.—An order granted by the Court, subject

to the performance by the party obtaining it of some condition; a

common instance being in actions for specific performance, where, e.g.

a defaulting purchaser may be ordered to pay the amount due upon
execution by the vendor of the conveyance and delivery of the title-

deeds. If the party obtaining such an order does not perform or comply
with the condition, he is considered to have waived or abandoned the

order, and any other person interested in the matter may take such steps

as the order may warrant, or which he might have taken if no such

order had been made, unless the Court or a judge otherwise directs

(R. S. C, Order 42, r. 2). Leave must be obtained before execution can

be issued on a conditional order (ihid. r. 9). In an action by a vendor
for specific performance of a contract for the purchase of leaseholds,

judgment was obtained for payment of the purchase-money by the

purchaser on delivery up to him of the deeds relating to the property.

The vendor tendered the deeds to the purchaser, who refused to accept

them or to pay the purchase-money. On motion for leave to issue

execution under Order 42, r. 9, the Court directed the vendor to deposit

the deeds in Court, and ordered the purchaser to pay the purchase-

money within four days after service of the order {Bell v. Denvir, 1886,

34 W. R, 638). In a case of BoUnson v. Galland, 1889, 37 W. E. 396,

Chitty, J., pointed out that an order made in an action for specific

performance, directing an account of what was due to the plaintiffs and
payment of the amount certified at a time and place to be appointed

by the judge was not a conditional order, but was an absolute order for

payment to the plaintiffs, and became complete and final directly the

certificate was made finding the amount due. The original order not

having been served, a supplementary order was made for payment to

the plaintiff by a short day, such order being Only ancillary to the

original order. See also Rule Nisi.

Conditional Promise.—A promise by a person to do or

pay something in a certain event (other than the mere will of the
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promiser), e.g. to pay for specified work on its execution to his satis-

faction, is a valid promise which binds him on the condition being
fulfilled. See Contract.

Conditional Will.—A will which is to take effect only upon
the condition stated therein being fulfilled. Tor example, a document
in these terms :

" Being obliged to leave England to join my regiment
in China ... I leave this paper containing my wishes. Should anything
unfortunately happen to me whilst abroad, I wish everything that I

may be in possession of at that time, or anything appertaining to me
hereafter ... to be divided," etc., was held to be a conditional will,

which, as the deceased had returned from China, could not be admitted
to probate {In re the Goods of Porter, 1869, L. E. 2 P. & D. 22). In giving

judgment in that case. Lord Penzance said :
" It is the common feature of

wills in respect of which this sort of question arises, that the testator

therein refers to a possible impending calamity in connection with his

will ; and the question arises, whether he intends to limit the operation

of the will to the time during which such calamity is imminent. If the
language used by him can, by any reasonable interpretation, be construed

to mean that he refers to the calamity and the period of time during
which it may happen, as the reason for making a will, then the will is

not conditional ; but if he refers to the calamity ... as a reason for a
certain disposition of his property, and mixes up the disposition of the
property with the event, so that one is dependent on the other, then the
Court must hold the will to be conditional." See the subject discussed,

Theobald on "Wills," 6th ed., pp. 16, 17.

Conditions.
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Meaning and Divisions.—The term condition is used indifferently to

mean either the event upon the happening of which an estate or an
obligation is to commence or cease, or the provision or stipulation in

the grant or will or contract that the estate or obligation shall depend
upon the happening of the event.

Conditions are generally classified as conditions ijrecedejit, which
must be performed or satisfied before the estate or obligation can arise,

and conditions subsequent upon the performance or occurrence of which
its continuance depends (Co. Lit. 201 &; Bac. Ahr. Condition B & C).

In Ex parte Collins, 1875, L. E. 10 Ch., at p. 372, James, L.J., enumerated
also a class "conditions inherent"—"when the estate is qualified,

restrained, or charged" by them. "Concurrent conditions" are some-

VOL. in. 27
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times spoken of (Sale of Goods Act, 1893, s. 28), where concurrent

obligations or promises would seem to be the proper expression (see

below, II.); see Chalmers on Sale, Appendix II. note A.

For the distinction between a devise upon condition and a devise

which raises an "election," see Theobald on Wills, 6th ed., pp. 115

et seq., and Cooper v. Cooper, 1874, L. R 7 H. L. 53.

A grant or devise upon condition of making payment to third

persons is usually equivalent to a grant or devise on a trust (Theobald,

p. 545; A.-G. v. Wcojc Chandlers, 1873, L. K. 8 H. L. 1).

I. Conditions in Grants and Gifts.

Conditional Limitations.—A condition proper must be distinguished

from a conditional limitation or executory devise. The difference is

that in the case of a condition properly so called the estate is to revert

to the grantor or his heirs; in the other cases, it is limited to other

persons (per Kay, J., in In re Dugdale, 1888, 38 Ch. D., at p. 179). A
conditional limitation may be described generally as a qualification

annexed to the grant of an estate, and providing for its termination,

or for its abridgment by operation of law, upon the occurrence of some
event which may or may not happen, and which, if it happen, must
precede the occurrence of the event upon which the estate would
expire if it had been given unconditionally (Edwards, Compendium,
3rd ed., p. 46 ; 2 Black. Com. 155; see In re Maclu, 1882, 21 Ch. D.

838). If an estate is determinable for breach of a condition, it is only

determined by the grantor, or his successor, electing to re-enter for

the breach, and consequently no remainder can be limited after a

condition, but if the estate is subject to a conditional limitation, when
the event happens the remainder-man becomes entitled without entry

(Co. Lit. 214 &; 2 Black. Com. p. 155).

Void Conditions.—Conditions which are impossible, illegal, or re-

pugnant cannot take effect, so that if they are conditions precedent

the grantee never becomes entitled, and if they are conditions subsequent

he holds the estate absolutely (2 Black. Com. p. 156 ; Co. Lit. 206«, h).

It is doubtful whether this proposition is correct as regards legacies

of personal estate upon a condition precedent which is physically

impossible of performance, or is made impossible by the act of the

testator, or is illegal as being maluin p7''oliihitnm,, or whether in such

cases the condition should not be struck out, leaving the legacy

standing (see In re Moore, 1887, 39 Ch. D. 116; Theobald on Wills,

6th ed., pp. 547 et seq. ; Jarman, 5th ed., ii. p. 852).

Conditions subsequent which are repugnant to the grant or gift to

which they are attached are void. For instance, conditions following

upon the grant of an absolute interest which restrain all alienation

(Bac. Abr. D. 4; see Bradley v. Peixoto, 1787, 3 Yes. 324; 30 E. K.

1034; 4 E. E. 7; In re Dugdale, 1888, 38 Ch. D. 176; Co. Lit. 223«),

or determining the interest upon bankruptcy (see Metcalfe v. Metcalfe,

1889, 43 Ch. D. 633), or if the donee dies intestate (Holmes v. Godson,

1856, 8 De G., M. & G. 152; 44 E. E. 347; In re Wilcox Settlement,

1875, 1 Ch. D. 229), or if the tenant for life bar the entail (Dawkins v.

Baron Penrhyn, 1878, 4 App. Cas. 51). And the rule holds whether
the interest is given for ever or for life (see Rocliford v. Hackman, 1852,

9 Hare, 475 ; 68 E. E. 597). But if the grant or gift can be construed
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as a conditional limitation until alienation, etc., it is good, and the
provision determining it on alienation is effective {l.c).

If the interest conferred is to vest in possession at a future time, it

may be made forfeitable on alienation or bankruptcy before the time
conies (see In re Porter, [1892] 3 Cli. 481 ; Metcalfe v. Metcalfe, supra,

[1891] 3 Oh. 1; In re Sampson, [1896] 1 Ch. 630; and In re Carew,
[1896] 2 Ch. 311). [See also In re Baker, [1904] 1 Ch. 157.]

Conditions for forfeiture upon or because of the exercise of the
powers conferred by the Settled Land Acts are void (S. L. A., 1882,
ss. 51, 52).

Perpetuity.—[For a long time it was a moot point among real

property lawyers whether a common-law condition, i.e. a condition
which simply determines a fee-simple, and does not limit any estate

to follow such determination, such as to "his heirs so long as they
remain lords of the manor of Blackacre," comes within the rule against
perpetuities. Historically, no doubt, it should not, since such conditions
were good centuries before the rule against perpetuities was heard of,

and that never applied to common-law limitations. On these grounds,
Challis {Real Property, 2nd ed., pp. 174-177) denied that the rule

could apply. Byrne, J., however, in In re Hollis Hospital and Hague s

Contract, [1899] 2 Ch. 540, held that it does apply, but that nevertheless
where a fee-simple was subject to such a condition the Court would
not force the title upon an unwilling purchaser.]

Who can re-enter for Breach of Condition.—At common law only
the grantor and his privies in right and representation, that is (1) his

heirs quoad estates descendible to them, (2) his executors or adminis-
trators quoad estates descendible to them, and (3) the successors of

•corporations sole (Challis, Real Property, 2nd ed., p. 71 ; Litt. s. 347

;

Co. Lit. 214, 215). But this rule is now abolished as far as regards

-conditions which are incidental to a lessor's reversion. By the Statute
32 Hen. viii. c. 34, the grantee of the reversion expectant upon a lease

in the whole of the land subject to the lease was enabled to take
advantage of any right of re-entry incident to the reversion under the
lease (Co. Lit. 215a). By the Statute 22 & 23 Vict. c. 35, s. 3, the
same advantage was extended to the assignee of the reversion in part

of the land, so far as regards re-entry for non-payment of rent. And
now by the Conveyancing Act, 1881 (s. 10 (1)), every condition of

re-entry and other condition in a lease is annexed and incident to, and
goes with the reversionary interest in the land, or in any part thereof,

immediately expectant on the term granted by the lease, notwith-

standing any severance. And by sec. 12, notwithstanding the severance

of the reversion, or the avoidance or cesser of the term granted by a

lease, as to part only of the land comprised therein, every condition and
right of re-entry, and every other condition contained in the lease, shall

be apportioned, and shall remain annexed to the severed part of the

reversion (see Mayor of Siuansea v. Thomas, 1882, 10 Q. B. D. 48;
Baynton v. Morgan, 1888, 21 Q. B. D. 101; 22 Q. B. D. 74). These
sections only apply to leases made since the Act.

It is provided by the Keal Property Act, 1845 (s. 6), that a right

of re-entry may now be assigned by deed, and by the Wills Act
(s. 3), that it may be devised. But a right to re-enter for condition

broken appears not to be within these Acts {Hunt v. Bishop, 1853,

8 Ex. Ptep. 675; Hunt v. Remnant, 1854, 9 Ex. Rep. 635), possibly

because it is at the election of the person entitled to enter to determine



420 CONDITIONS

whether he will enter or not {yer Jessel, M.K., in Jenkins v. Jones, 1882,

9 Q. B. 1)., at p. 131). It seems therefore that a condition contained

in a grant for an estate of inheritance is still inalienable (Edwards,

Compendium, 3rd ed., p. 119).

Performance of a condition is excused or taken to be waived if it has

been rendered impossible by the testator or grantor (Co. Lit. 206 i*;

Yates V. University College, 1875, 7 L. E. H. L. 438; Walker v. Walker,

1860, 2 De G., F. & J. 255 ; 45 E. B. 619), or by the person who would
be entitled to enter upon the breach {Falkland v. Bertie, 1696, 2 Vern.

344).
• Relief against Forfeiture.—If the condition broken is a condition

precedent, no relief can be given against the loss of the estate (Fopham
V. Bampfield, 1683, 1 Vern. 83). But in some of the old cases it

was said that where the condition is of the nature of a penalty ( Wood-
man V. Blake, 1691, 2 Vern. 222; 23 E. E. 743; 1 Vern. 83^^ (1);

23 E. E. 712), and compensation for the breach could be ascertained

and awarded {Siveet v. Anderson, 1772, 2 Bro. P. C. 256; 1 E. E. 927),

relief could be given in equity. But it is most unlikely that the Court
would now relieve against any condition, not meant merely as a

security for the payment of money, except in the case where a

statutory jurisdiction has been conferred, as in that of re-entry under
a condition in a lease (Conveyancing Acts, 1881, s. 14; 1892, ss. 2, 4;
see Barrow v. Isaacs, [1891] 1 Q. B. 417, where a forfeiture on assign-

ment of the lease without consent was enforced ; Howard v. Fansliavje,

[1895] 2 Ch. 581, and the notes to Peacliy v. Duhc of Somerset in White
and Tudor's Leading Cases).

See further as to conditions in settlements, Settlement, and in

wills. Wills. As to conditions of re-entry in leases, see Landlokd
AND Tenant ; as to conditions in restraint of marriage. Marriage ; and
as to conditional limitations and estates upon condition, Estates.

II. Covenants and Contracts.

Condition to he performed hy Promisor.—No legally binding promise
can be conditional on the mere will of the promisor. Thus a promise
to pay as much as he pleases creates no obligation. A grant in con-

sideration of such a promise is voluntary (Posher v. Williams, 1875„

L. E. 28 Eq. 210). And a contract is primd facie intended to be

perpetual unless its terms or the subject-matter show it is not {Llanelly

Ply. V. L. & N.-W. Ply., 1873, L. E. 8 Ch. 942; 7 H. L. 567; Leake on
Contracts, 5th ed., pp. 470 et seq.). But a contract may be contingent

upon the approval of one party to it. Thus in Andrews v. Belfield,

1857, 2 C. B. N. S. 779, the approval by the defendant of the carriage

built for him by the plaintiff was a condition precedent to his liability

to pay for it. In such a case it is only necessary that the party should

honestly refuse his approval. If he does so he will escape liability.

He is not bound to be reasonable {Stadhard v. Lee, 1863, 3 B. & S.

364). And contracts may be determinable at will, or upon some event
within the control of the promisor {cp. the common condition for

rescission in a contract for the sale of land (Leake, ihid.).

Conditions dependent on the will of a third party are common
conditions, e.g. promises by the building owner to pay on the approval

of his architect (see Leake, p. 450, and Hudson on Building Contracts)..

So also are conditions dependent on an act to be done by a third party
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( Worsley v. Wood, 1796, 6 T. E. 710 ; 3 E. E. 323). In such cases, non-
performance of the condition is not excused because the person to do the
act wrongfully refuses to do it {I.e. London Guarantee Co. v. Fearnleij,

1880, 5 App. Gas., at p. 916).

Conditions Precedent; Mutual OUicjations.—Whether a condition is

precedent or not is a question of construction. The question most
usually arises where there are mutual covenants or obligations, and the
inquiry is whether the performance of his obligation by one party is a
condition precedent to his right to sue the other party for specific perform-
ance, or for damages for non-performance of that other party's obligation.

In the absence of any intention expressed or to be deduced from the
subject-matter of the contract the following rules have been laid down.
They were originally formulated in the notes to Pordage v. Cole in

1 Williams' Saunders, and they are given below substantially in the
form adopted in Elphinstone on Deeds, ch. 29 ;

[Norton on Deeds, ch. 30].

They are not technical rules, but rules of construction only to ascertain

the intention of the parties (Bac. Ahr., Condition B (1), 'per Tindal, C.J.,

in Stavers v. C^trling, 1836, 3 Bing. N. C, at p. 368 ; Roherts v. Brett,

1865, 11 H. L. C. 337 ; 11 E. E. 1363 ; see further, Leake, pp. 445 et seq.).

(a) If a time is fixed for doing the act to be done by the defendant,
which time must, or may, come before the thne fixed for the act to be
done by the plaintiff, the performance of the plaintiffs act is not a con-

dition precedent (Elph. Eule 165; Piatt on Covenants, 95; [Norton,

p. 524]). Thus a vendor may sue for the price without tendering a con-

veyance, if the time for payment is fixed before that for completion
{Matlock V. Kimjlake, 1839, iO Ad. & E. 50; Sihthorp v. Brunei, 1849,

3 Ex. Eep. 826 ; see below. Concurrent Conditio7is).

{b) Conversely, if the time for doing the defendant's act must happen
after that fixed for doing the plaintiff's act, the plaintiff must do his act

before suing (Elph. Eule 166; Piatt, 83; [Norton, p. 531]). For instance,

if freight is payable on delivery of the goods, it cannot be sued for till the

conclusion of the voyage {Cook v. Jennings, 1797, 7 T. E. 381 ; 4 E. E.

468). So where a contractor undertook to give a bond to secure the

performance of his contract and payment of penalties under it, he could

not sue on the contract without having given the bond {Roherts v. Brett,

1865, 11 H. L. C. 337 ; 11 E. E. 1363). For contracts making a reference

to arbitration, or to valuers, a condition precedent to action, see Bahhage

V. Coulhourn, 1882, 9 Q. B. I). 235 ; Dawson v. Fitzgerald, 1876, 1 Ex. D.

257; and Scott v. Avery, 1855, 5 H. L. C. 811 ; 10 E. E. 1121
;
[Spicrrier

V. La Cloche, [1902] A. C. 446].

(c) If the plaintiff's act is the sole consideration for the defendant's

contract, he cannot sue until he has done it (Elph. Eule 168 ;
[Norton,

p. 534]) ; but if it is only part of the consideration, and failure to do it

can be compensated for to the defendant by damages, the contracts are

independent (Elph. Eule 169
;

[Norton, p. 534]). Thus, on the sale

of a plantation and stock of negroes with a covenant for title, in

consideration of an annuity, an action being brought for an instal-

ment of the annuity, it was held to be no defence that the plaintiff

had not made a good title to the negroes {Boone v. Bdge, 1777, 1 H.
Black. 273; 2 W. Black. 1312). So a covenant in a separation deed

to pay an annuity by the husband is not conditional upon a covenant

by the wife not to molest him {Fcaron v. Aylesford, 1884, 12 Q. B. D.

539 ; 14 Q. B. D. 792). A defendant who has received and retained

the substantial consideration cannot set up the non-performance of a
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condition precedent {Carter v. Scargill, 1875, L. K. 10 Q. B. 564 ; Ellen

V. Tojj'p, 1851, 6 Ex. Kep., at p. 441). In the former case, the Court

said :
" We come, therefore, to the conclusion that that which might

have been a condition precedent has ceased to be so by the defendant's

subsequent conduct in accepting less than his bargain, if, in fact, there

was any substantial deficiency."

See generally the authorities cited above, and also the notes to Cutter

V. Powell, in 2 Smith's Leading Cases. [A warranty against suicide in

an insurance policy is a condition of liability {Ellinger & Co. v. Mutual

Life Lnsurance Co. ofMw York, [1905] 1 K. B. 31).]

I'erformance of the conditions precedent necessary to his case is

implied in the pleadings of each party, but if the performance is

intended to be contested, this must be distinctly specified (K. S. C,
Order 19, r. 14).

Concurrent Conditions.—" When two acts are to be done at the same
time, as where A. covenants to convey an estate to B. on such a day,

and in consideration thereof B. covenants to pay A. a sum of money on

the same day, neither can maintain an action without averring a perform-

ance, or an offer to perform, his own part, though it is not certain which
of them is obliged to do the first act; and this particularly applies to

cases of sale" (Williams' Saunders, loc. cit.; 2 Smith, L. C. (11th ed.)

pp. lb et seq.; Ste2')hens v. De Medina, 1843, 4 Q. B, 442). As already

stated, the party need not now allege that he was willing and ready to

do his part (Order 19, r. 14). He must prove it if it be denied.

Upon a sale of goods, unless otherwise agreed, delivery and payment
of the price are concurrent conditions ; that is to say, the seller must be

ready and willing to give possession of the goods to the buyer in exchange
for the price, and the buyer must be ready and willing to pay the price

in exchange for possession of the goods (Sale of Goods Act 1893, s. 28

;

Morton v. Lamh, 1797, 7 T. E. 125 ; 4 K. E. 395).

The same rule holds upon a sale of land {Glazebrooh v. Woodrow,

1799, 8 T. E. 364; 4 E. E. 700; Marsden v. Moore, 1859, 4 H. & N. 500).

The vendor cannot sue for the price, but only for damages, until he has

executed, or offered to execute, a conveyance {Laird v. Fim, 1841, 7 Mee.
& W. 474; Dart's Vendors and Furchasers, 7th ed., pp. 999, 1002); but
if it is the purchaser's duty to prepare the conveyance, as is the case

where the contract is silent on the subject, it is sufficient for the vendor
to prove that he was ready and willing to execute a conveyance (Dart,

loc. cit.; Stephens v. Be Medina, 1843, 4 Q. B. 422; Foole v. Mill, 1840,

6 Mee. & W. 835 ; 55 E. E. 805). The purchaser, under the like circum-

stances, cannot sue for breach of the contract without having tendered
a conveyance {Stephens v. De Medina, supra), unless he could show the

tender had been excused (see below).

Conditions Subsequent.—The commonest example of such a condition

is the proviso for re-entry in a lease, as to which see Landloed and
Tenant.

Whether a stipulation in a contract for the sale of goods amounts to

a condition for the breach of which the buyer may repudiate the contract,

is a matter of intention to be ascertained by construction of the contract

(Sale of Goods Act, 1893, s. 11 (1) b). See further, Leake, pp. 263 et seq.

Lmplied Conditions.—If the act agreed to be done requires the
assistance of the promisee, his assistance is a concurrent condition

{Mackaij v. Dick, 1881, 6 App. Cas. 2bl, per Lord Blackburn, at p. 263;
Ford V. Cotesworth, 1870, L. E. 5 Q. B. 544).
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As to conditions implied on sales of goods or land, see Caveat
Emptor.

Conditions are implied in many contracts by law or by mercantile

usage; for instance, that the ship is seaworthy in a contract for carriage

by sea. [As to an implied condition terminating the contract and exempt-
ing the shipowner from liability if the ship, at the time of shipment

has, without any fault on his part, ceased to exist as a ship capable of

receiving the cargo, see Nickoll & Knight v. Ashton Edriclge & Co., [1901]

2 K. B. 126.] These conditions are noticed under the headings of the

different contracts to which they relate.

Impossible and Illegal Conditions.—The general rule is that a condition

which is impossible of performance is taken to be not performed, conse-

quently if it is a condition precedent or concurrent the obligation does

not arise ; if a condition subsequent, the obligation is determined (Co. Lit.

2066^ ; Bac. Ahr., Condition D ; Hale v. Raivson, 1858, 27 L. J. C. P. 189).

So a bond with a condition which was originally impossible of per-

formance is equivalent to an absolute undertaking to pay (Co. Lit.

206 &; Shep. Touchstone, 372). But where performance becomes subse-

quently impossible " by the act of God, or of the law, or of the obligee,"

the bond itself is held to be unenforceable (Co. Lit. 206a ; Pollock on

Contracts, 7th ed., p. 436, jjcr Williams, J., in Brown v. Mayor of London,

1861, 9 C. B. N. S., at p. 747). But the bond may show an agreement

which can be performed, although expressed so as to be defeasible only

by an impossible condition (Besivick v. Swindells, 1835, 3 Ad. & E. 868

;

53 K. E. 196). See further under Coktkact.
[As to conditions subsequent in partial restraint of marriage being

valid, see In re Whiting's Settlement ; Whiting v. Be Butzen, [1905] 1

Ch. 96w; and other cases ad loc. cit.'\

Performance is excused or ivaived, if the other party refuses to accept

or allow it {Jones v. Barldey, 1781, 2 Doug., at p. 694, where Lord

Mansfield said :
" The party must show he was ready, but if the other

stops him on the ground of an intention not to perform his part, it is

not necessary for the first to go further and do a nugatory act
;

" Bank

of China v. American Trading Co., [1894] App. Cas 266), or if he prevent

it {McLckay v. Dick, 1881, 6 App. Cas, 251), or make performance useless

or impossible {Mayne's Case, 5 Co. Eep. 2ba; Sands v. Clarke, 1849, 8

C. B., at p. 762 ; 79 E. E. 727 ; Caines v. Smith, 1846, 15 Mee. & W. 189 ;

Com. Dig., Condition L). If one party repudiates the contract or incapa-

citates himself from performing his part, the other can sue for damages

without performing conditions precedent {Lovelock v. Franklyn, 1846, 8

Q. B. 371 ; 70 E. E. 520 ; Hochster v. De la Tour, 1853, 2 El. & Bl. 678).

But it is no excuse that a third party prevents the performance ( Worsley

V. Wood, 1796, 6 T. E. 710 ; Leake, pp. 469 et seq.). As to the accept-

ance of performance without the condition, see Carter v. Scargill, 1875,

L. E. 10 Q. B. 574, cited above.

The Sale of Goods Act, 1893, provides (s. 11 (1)) that where there

is a condition to be fulfilled by the seller, the buyer may waive the

condition (as such) and treat the breach of it as a breach of warranty,

and not as a ground for repudiating the contract. If the buyer has

accepted the goods, and the contract is not severable, he can only treat

the condition as a warranty, that is to say, can only claim damages or a

reduction of the price in respect of the breach of it (s. 11 (l)c).

As to severable contracts, see Ritchie v. Atkinson, 1808, 10 East,

308; 10 E. E. 307; Wilkinson v. Clements, 1872, 8 Ch. 96.
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A bond with an illegal condition is wholly void (Co. Lit. 206^, see

note (99)), and the distinction noted by Coke between conditions which
are wala in sc and those which are mala prohihita would not now be recog-

nised. If, however, the bond is to do several things, and only some of

them are against the law, the bond will be good to secure the perform-

ance of the things which are not against the law {ibid, note (99) ; Norton

V. Simmes, 1615, Hob. 12 ; Chesman v. A^am%, 1727, 2 Kaym. (Ld.) 1456).

See further above, I. Void Conditions ; Pollock on Contracts, 7th ed.,

pp. 432 et seq., and impossible and illegal contracts under Contract.

Relief against Non-iierformance.—The penalty in a bond is treated as

a security only for the performance of the acts stipulated for in the

condition {Preston v. Daniel, 1872, L. li. 8 Ex. 19). See above, I. Belief

ajjainst Forfeiture.

Notice.—Where a party's liability is contingent upon the happening
of an event, he is not entitled to notice from the other party that it has

happened unless he has stipulated for it, or unless the event lies within

the peculiar knowledge of such other party (Leake, p. 454; Vyse v.

Wakefield, 1840, 6 Mee. & W., per Lord Abinger, at p. 452; 55 K. E. 683;

Makin v. Watkinson, 1870, L. E. 6 Ex. 25). Where the lessor has

imdertaken to repair is a case within the latter class ; the lessee must
give him notice that repairs are needed {I.e.).

Constritction of Conditions.—A large collection of cases in which
conditions in particular contracts have been construed by the Courts

will be found in Bac. Ahr., Condition ; Leake, pp. 445 et seq. ; Chalmers
on Sale, 6th ed., p. 178 ; and the notes to Cidter v. Poivell in 2 Smith, L. C.

Conditions of Sale.

TABLE OF CONTENTS.

Conditions as to Title

Conditions as to Compensation
Conditions as to Completion .

Conditions as to Expenses
Conditions as to Requisitions .

When land is sold by auction the contract which has to be signed by
the vendor and purchaser is usually embodied in a document prepared

beforehand by the vendor's legal advisers, and consisting of three parts

—

the Pakticulaks of Sale (to which article reference should be made,
especially in cases where there is alleged misrepresentation or mis-

description. See for relation between conditions and particulars of

sale, Blaiherg v. Keeves, [1906] 2 Ch. 175), the conditions of sale, and
tlie memorandum. The function of the particulars is to describe the

property, and to mention mortgages and other encumbrances which the

vendor does not intend to remove. The conditions state the terms
on which the property is sold, e.g. the title and proof of title which the

purchaser is entitled to require, the date of completion, and the form
of the conveyance. The memorandum contains the formal contract

and embodies the particulars and conditions by reference. In the
provinces it is usual to employ a printed form of conditions of sale

approved by the local Law Society, and to add in writing any special

conditions which may be required. [Conditions of sale are in general

use not only on the occasion of a sale by auction, but also (with
appropriate modifications) in all cases of formal contracts. It is useful

to bear in mind on this subject generally the observations of Chitty, J.,

425 Conditions for Rescission . 428
427 Sale by the Court . . 433
431 Sale by Trustees . 432
430 Sale in Lots . . . . . 432
428 Statutory Conditions . 425
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in a modern case :
" Cases on the law of vendor and purchaser are often

extremely complex, and require minute investigation, and although
from some of them general principles may be evolved, they often

result in the judge's opinion on the particular contract actually before

him" {Ashhurncr v. Seivell, [1891] 3 Ch. 410). A vendor who offers

property for sale by auction on the terms of printed conditions can be
made liable to a member of the public who accepts the offer if these

conditions be violated {Johnston v. Boijes, [1899] 2 Ch. 73).]

Statements in the conditions of sale may be relied on by the vendor
to cure an ambiguity in the particulars {Camherwell, etc., v. Holloiuo.y,

1879, 13 Ch. D. 754), but not to cure a positive misdescription {Evans
V. Rohins, 1862, 31 L. J. Ex. 465) or the omission to mention in the
particulars encumbrances such as mortgages {Torrance v. Bolton, 1872,
L. E. 8 Ch. 118) or ground-rents {Jones v. Eirnmer, 1880, 14 Ch. I).

588).

The conditions usually deal with the following matters : the reserve

(see Auction), mode of bidding, payment of deposit (see Deposit),
separate payment for timber, fixtures, crops, etc., at a valuation, title,

[commencement and] proof of title, and expenses of proving title,

delivery of abstract and requisitions thereon, compensation for misstate-

ments, power for the vendor to rescind if unable or unwilling to comply
with the purchaser's requisitions, the conveyance, date, and place of

completion, payment of interest on purchase money in case of delay,

provision for possession and liability for outgoings, delivery of title-

deeds, and forfeiture of deposit (see Deposit). [The conditions of sale

of buildings should also provide {vide Form V., clause 12, infra) for the

insurance of the premises sold. After the date of the contract tliey are

at the risk of the purchaser {Rolertson v. Skclton, 1849, 12 Beav. 260),

and apart from express condition, the vendor gets the benefit of any
insurance if the premises are injured bv fire prior to completion
{Eayner v. Preston, 1881, 18 Ch. 1). 1).]

iitatntory Conditions.—The purchaser's rights in respect of title,

proof of title, and expenses of proving title, have been cut down by
the Vendor and Purchaser Act, 1874, and the Conveyancing Acts,

1881 and 1882 (as to expenses, see below. Conditions as to Expenses).

The statutory conditions in the Conveyancing Act, 1881, s. 3, are not,

however, to be treated as entitling the vendor to specific performance
in cases where similar express conditions would not have that effect

(subs. 11).

Conditions as to Title.—A condition limiting the purchaser's right

to a good title, or to proof of the title, may fail of its effect in any of

the four following ways :—(i.) The condition fails altogether if it does

not cover the objection raised by the purchaser, as where the condition

mentions the defect but does not definitely say that the purchaser shall

not object {Trustees of St. Saviours Rectory and Oyler, 1886, 31 Ch. D.

412), or precludes the purchaser from making requisitions on the vendor,

but does not preclude him from making inquiries elsewhere {Darlington

V. Hamilton, 1854, Kay, 550; National Provincial Bcmk and Marsh,

[1895] 1 Ch. 190). The rule that a purchaser, who is only precluded
by the conditions from making inquiries of the vendor, may object to

the tjtle if he discovers a defect by inquiry elsewhere, is sometimes
•called the "rule of aliunde.'' A condition requiring the purchaser to
" assume " or " admit " facts is construed as precluding him from objecting

if the facts turn out otherwise {Best v. Hamand, 1879, 12 Ch. D. 1) [at
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least to the extent of precluding him from recovering his deposit {Re

Davis and Carey, 1888, 40 Cli. 1^. G07)]. (ii.) The condition fails—to the

extent of enabling the purchaser to resist specific performance unless the

condition is waived—if it is not sufficiently clear, or does not give the

purchaser sufficient information as to the defect which the vendor
wishes to preclude him from objecting to. This is chiefiy the case in

connection with innocent-looking connnon form conditions {e.g. as to

tenancies, Nottingham, etc., v. Butler, 1886, 16 Q. B. D. 778), or with

conditions shortening the title {Marsh and Earl Ch^anville, 1883, 24 Ch. D.,

at p. 24) ; but not with special conditions obviously framed to cover

a defect in the vendor['s title provided that he believed the facts to be
as he asked the purchaser to believe them] {Sandbach and Edmondson,

[1891] 1 Ch. 99). (iii.) The condition fails—to the extent of enabling

the purchaser to resist specific performance unless the condition is

waived—if it is misleading {e.g. if it requires the purchaser to assume
or admit facts which to the vendor's knowledge are untrue. In re

Banister, 1879, 12 Ch. D. 131), or if it contains a statement of fact

which is untrue or which the vendor is unable to prove {Symons v.

James, 1842, 1 Y. & C. C. 487 ; 62 E. K. 983 ; 57 K. K. 429 ; Manifold v.

Johnston, [1902] 1 Jr. R 7). (iv.) The condition fails—to the extent of

enabling the purchaser to resist specific performance—if the vendor
has no title at all to the property, and where the purchaser resists

specific performance on the ground that the vendor has no title at

all, it is not sufficient for the purchaser to show that the title is

doubtful; [the burden is upon him to show that it is defective] {Scott

and Alvarez, [1895] 1 Ch. 596; In re Hughes and Ashley, [1900] 2 Ch.

602). [If the purchaser is to take " such title as the vendor has " the

purchaser binds himself to accept such title as can be made out on the

vendor's documents of title {Keyse v. Heyden, 1853, 20 L. T. 0. S. 244).

Where the contract states " the vendor's title is accepted by the pur-

chaser," the purchaser can still resist specific performance (and recover

his deposit) if, for example, unusual covenants had not been disclosed

{Haedicke v. Li;psU, [1901] 2 Ch. 666).]

It is to be observed from the above cases that where the condition

fails for reason (i.) as not covering the purchaser's objection, it fails

altogether ; and not only will the vendor be unable to enforce specific

performance, but the purchaser will be able to recover his deposit and
expenses. In such a case the purchaser is not seeking to escape from his

bargain ; he complies with the condition, but the condition is not aptly

worded for the vendor's purpose. Where the condition fails for reasons

(ii.), (iii.), or (iv.), the failure is due to the Court treating the condition

as unfair, misleading, or oppressive, and specific performance, being

within the discretion of the Court, is refused. If, however, the condition

is aptly worded to cover the purchaser's objection, the condition will

succeed to the extent of precluding the purchaser from recovering

his deposit or expenses (see as to (ii.), Nottingham, etc., v. Butler, 1886,

16 Q. B. D. 778; as to (iii.), Nicoll v. Chamhers, 1852, 11 C. B. 996; as

to (iv.), Scott and Alvarez, [1895] 2 Ch. 603).

Where, instead of the vendor suing for specific performance or the

purchaser suing for his deposit, the point is raised on a vendor and
purchaser summons, the position is not so clear. If the purchaser takes

out a vendor and purchaser summons claiming his deposit, then if the

Court holds that the defect is covered by the condition it will dismiss

the summons, though it would not have decreed specific performance
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{National Provincial Bank and Marsh, [1895] 1 Ch. 190). If, however,

the question of the deposit does not arise, as where the vendor takes

out the summons, then it would seem that if the Court is of opinion

that specific performance ought not to be decreed, the summons must
be dismissed although the defect is covered by the condition so that

tlie purchaser could not recover his deposit. A purchaser's summons
in a similar case expressly waiving all claim to the deposit would, it is

thought, be successful (see Vendok and Purchaser, Remedies).

Conditions as to Compensation.—A condition that "errors and mis-

statements shall not annul the sale, but shall entitle the purchaser to

compensation," will not enable the vendor to enforce specific perform-

ance with compensation if the vendor has been guilty of fraud, or the

misstatement or defect in the title was essential (Dimmock v. Hallett,

1866, L. It. 2 Ch. 21), or was such that compensation cannot be fairly

assessed. Moreover, in such cases the purchaser may, notwithstanding

tlie condition, rescind and recover his deposit and the expenses of the

sale, [he is entitled to have that which he contracted to buy] (Flight v.

Booth, 1834, 1 Bing. N. C. 370 ; 41 E. E. 599). This proposition as to

recovery of the deposit seems to be too firmly established by authority

to be upset by the decision of Scott and Alvarez, [1895] 2 Ch. 603, that

however defective the vendor's title is, if the conditions expressly pre-

clude the purchaser from objecting, the Court will not order the return

of the deposit. By " essential misstatement " in the above rule is meant
a misstatement which induced the purchaser to purchase something

which otherwise he would never have purchased at all, as distinguished

from a misstatement, the only effect of which was to induce the pur-

chaser to give a higher price than he would otherwise have given [Flifjht

V. Booth, nhi supra ; In re Puckett and Smith, [1902] 2 Ch. 258].

The condition above set out will enable the purchaser to obtain com-
pensation (a) even after completion, unless the condition is expressly

limited to errors pointed out before completion (Turner and Skelton,

1879, 13 Ch. D. 130); (b) in cases where on the ground of hardship to

the vendor the Court would but for the condition have refused to decree

specific performance with compensation (Painter v. Neivhy, 1853, 11

Hare, 26; 68 E. E. 1172); and (c) in cases where a condition for

rescission would, if there were no condition for compensation, entitle

the vendor to rescind rather than comply with a demand for compensa-

tion (see below. Conditions for Rescission).

A condition refusing compensation to the purchaser cannot be relied

on by the vendor as enabling him to compel the purchaser to complete

without compensation, if there has been an essential misdescription or

fraud on the vendor's part (Portman v. Mill, 1826, 2 Euss. 570 ; 38

E. E. 449; 26 E. E. 175). On the other hand, such a condition will

effectually preclude the purchaser from insisting on specific perform-

ance with compensation (Terry and White, 1886, 32 Ch. D. 14). The
vendor's fraud, however, or essential misdescription will entitle the

purchaser to recover his disposit notwithstanding such a condition

(this follows from Flight v. Booth, 1834, 1 Bing. N. C. 370 ; 41 E. E.

599 ; but Cotton, L.J., doubted as to this in Beyfus and Masters, 1888,

39 Ch. D. 110). The condition is strictly construed, not only in the

vendor's action for specific performance, but also in the purchaser's

action for his deposit. Thus the words " errors in description " in such

a condition were held not to include errors in the description of the

vendor's title, e.g. where an under-lease was described in the particulars



428 CONDITIONS OF SALE

as a lease (Bei/fns and blasters, 1<S88, 39 Ch. D. 110) [or where part of

the property sold was described as the vendor's freehold, whereas he
had no title to such part {Debenham v. Sawhridge, [1901] 2 Ch. 98].

A condition allowing compensation to the vendor would probably

preclude the purchaser from obtaining specific performance without
compensating the vendor, and also from rescinding and recovering his

deposit on the ground of unwillingness to complete with compensation
to the vendor. [The authorities as to compensation conditions and the

principle of Flight v. Booth, iibi sup'a, are fully reviewed in Jacobs v.

Revell, [1900] 2 Ch. 858.]

Conditions as to Requisitions (see Precedent IL, clauses 8 and 9,

infra).—A condition that tlie purchaser's requisitions on the abstract

if not delivered by a given date shall be considered as waived, is

strictly construed, and time is of the essence wliether so stated or

not (Oakden v. FiJce, 1865, 34 L. J. Ch. 620). If, however, the con-

dition also fixes a date for the delivery of the abstract, and the vendor
does not deliver the abstract by the date fixed, the purchaser will

be allowed a reasonable time for sending in requisitions (Ujjperton v.

Nicholson, 1871, L. R. 6 Ch. 436). If the abstract, though delivered

in time, is imperfect, the purchaser is entitled to a supplemental
abstract and to further time for sending in his requisitions {Gray v.

Fowler, 1873, L. E. 8 Ex. 249). If the vendor has no title at all, then

the purchaser, though too late to send in requisitions, may not only

refuse to complete but may possibly recover his deposit ( Want v. Stalli-

brass, 1873, L. R. 8 Ex. 175). [This so-called rule, established by the case

last quoted, is said to be of limited application, and its precise extent and
effect not clear. Whether the deposit may be recovered seems doubtful

(see Zi/c Interests, etc., v. Ilccnd in Rand, etc., [1898] 2 Ch. 230 ; Law
Quar. Fev., pp. 161 et seq., Deposit). If the vendor has a holding title,

e.g. an equitable title to possession, he can rely on the condition (Fryce-

Jones V. Williams, [1902] 2 Ch. 517).] (See above. Conditions as to Title.)

If the vendor's title is doubtful merely, the purchaser who is by the

condition too late to send in requisitions cannot refuse to complete
on the ground of doubtful title {Oahden v. Fihe, 1865, 34 L. J. Ch. 620

;

compare Scott and Alvarez, [1895] 1 Ch. 596).

Conditions for Rescission (see Precedent IL, clause 10, infra).—The
condition for rescission is designed to meet the case where, in the

absence of a condition, the purchaser would be entitled to recover

his deposit and expenses on the ground of the vendor's misdescription

or defect in title. The condition does not enable the vendor to

lescind if he has been guilty of fraud (see Frice v. Macaulay, 1852,

2 De G., M. & G. 339, 347; 42 E. R. 903), or if he has no title at

all to any part of the property {Boiuman v. Hyland, 1878, 8 Ch. D. 588

;

In re Deighton and Harris, [1898] 1 Ch. 458).

A condition entitling the vendor to rescind for "objections and
requisitions as to title" will not enable him to rescind for a claim by
the purchaser for compensation in respect of a misstatement not in-

volving a question of title. But such a condition covers the case of

a claim by the purchaser for compensation in respect of a defect in

the title in a matter as to which no actual misstatement has been made
{Williams V. Edwards, 1827, 2 Sim. 78; 57 E. R. 719; 29 R. R. 61;
Ashburncr v. Seiuell, [1891] 3 Ch. 405). If the purchaser's claim is for

compensation for a misstatement involving a matter of title, then a

condition for rescission limited as above applies if there is no condition
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for compensation covering the misstatement, but does not apply if there

is a condition for compensation covering the misstatement and it is

proved or admitted that the title is defective and the vendor's state-

ment consequently false {Painter v. Newhy, 1853, 11 Hare, 26; 68 E. E.

1172; In re Jackson and Haden, [1905] 1 Ch. 603; 1906, 1 Ch. 412).

If, however, it is not proved or admitted that the title is defective, but
the question whether the vendor's statement is false or not depends
on a disputed question of title, the claim for compensation would seem
to be covered by the condition for rescission (see Maivson v. Fletcher,

1870, L. K. 6 Ch. 91). [When the vendor can show no title at all to

part of the property sold {e.g. minerals under the land), he cannot
rescind under the condition "as to title," but the part to which lie

has no title becomes the subject of the condition as to compensation
{In re Jaclcson and Haden, uhi siq?ra).]

A condition for rescission referring to " objections and requisitions
"

simply may through the context be held to refer only to objections and
requisitions as to title {Kitchen v. Palmer, 1877, 46 L. J. Ch. 611), or to

refer to requisitions other than requisitions as to title {Terry and White,

1886, 32 Ch. D. 14).

A condition for rescission in case of " objections and requisitions to

or in respect of the title and of all matters appearing upon the abstract

or the particulars or conditions of sale " will cover a claim for com-
pensation for a deficiency in acreage {Terry and White, 1886, 32 Ch.
D. 14).

The condition does not entitle the vendor to rescind for a requi-

sition as to the conveyance unless this is expressly referred to in the
condition {Kitchen v. Palmer, 1877, 46 L. J. Ch. 611). A condition
including requisitions as to conveyance does not cover the purchaser's

objection to an alteration in the draft conveyance by which the vendor
seeks to impose on the purchaser a liability not previously affecting the

property and not mentioned in the particulars or conditions {Harclman
V. Cliild, 1885, 28 Ch. D. 712). A requisition that certain annuitants
shall join in the conveyance is an "objection to the title" {Page v.

Adam, 1841, 4 Beav. 269; 49 E. E. 342;" 55 E. E. 70).

The condition is usually expressed to meet the case of requisitions

which the vendor is unaJjle or " unwilling " to comply with. The
vendor's unwillingness must be reasonable, not arbitrary or capricious

{Starr- Boivhett and Sihnn, 1889, 42 Ch. D. 375), [he must show some
reasonable ground for his unwillingness, and if he has been reckless in

his statements as to description, he will not be allowed to rescind {In

re Jackson and Haden, [1906] 1 Ch. 412). For an example of unreason-
ableness, see Quinion v. Home, [1906] 2 Ch. 175. A vendor cannot
seek to escape under the condition from the contract in order to obtain

a better offer {Smith v. Wallace, [1895] 1 Ch. 385).] It would be
unreasonable for the vendor to refuse to procure encumbrancers to join

in the conveyance {Jackson and Oakshott, 1880, 14 Ch. I). 851) unless

the encumbrances exceed the purchase money {Great Northern Railvmy
and Sanderson, 1884, 25 Ch. D. 788), or the validity of the encumbrances
is bond fide disputed by the vendor. But it is reasonable for the vendor
to refuse to comply with a requisition on the ground of expense {Dames
and Wood, 1885, 29 Ch. D. 626), even if the expense is thrown on the
purchaser, because the vendor cannot be sure that when the costs are

taxed he will recover all the expense from the purchaser {Starr-Bowkett
and Sihun, 1889, 42 Ch. D. 387). The form of the vendor's refusal. is



430 CONDITIONS OF SALE

immaterial {ibid.), and the vendor is not bound to state to the purchaser

why he is unwilling to comply with the requisition {Glcnton to Hadcn,

1885, 53 L. T. 434). [Where the purchaser is entitled to rescind for

misrepresentation, he is entitled to say, "I will avoid the contract

condition and all, and will have what the law gives me apart from the

condition." The vendor cannot, therefore, in such a case rescind

(Holluccll V. Seacomhe, 1906, 1 Ch. 426).]

The condition usually is " if the purchaser shall insist on any objection

or requisition." In such a case the vendor cannot rescind merely because

the purchaser makes a requisition ; the vendor must answer the objection

before the purchaser can be said to insist (Greaves v. Wilson, 1858, 25

r>eav. 290 ; 53 E. 11. 647). If after receiving the vendor's answer the

purchaser repeats his requisition, the vendor need not give him a locus

pmnitentim, but may rescind at once {Duddell v. Simpson, 1866, L. R.

2 Ch. 102). If the condition is worded "if the purchaser shall 7nake any
requisition," the vendor may rescind directly the purchaser sends in any
requisition (Starr-BoivJcett and Sihnn, 1889, 42 Ch. D. 375).

[Notice to rescind under the condition must be given within a

reasonable time {Bovjman v. Hyland, 1878, 8 Ch. D. 588), and when
given is final, but the jurisdiction of the Court is not thereby ousted,

and the vendor, for instance, may be ordered to pay the costs of litiga-

tion down to the date of the notice {In re Spindler and Hears, [1901]
1 Ch. 908).]

A condition empowering tlie vendor to rescind " notwithstanding any
negotiation or attempt to comply with the requisition " [is usual in order

to prevent negotiation by the vendor being construed as a waiver, it]

does not cover the case of a purchaser saying that the vendor has no

power to sell, and the vendor saying that he has ; this is a dispute, not

a negotiation {Gardom v. Lee, 1865, 3 H. & C. 651). A condition

empowering the vendor to rescind "notwithstanding any litigation"

does not enable the vendor to rescind after the purchaser has brought

an action for the deposit, and the vendor has put in his defence, the

vendor having till then resisted a valid objection to his title and claimed

to retain the deposit on the ground of the purchaser's default {Best v.

Haniand, 1879, 12 Ch. D. 1 ; reversed on another ground), nor does such

a condition enable the vendor to rescind after judgment has been given

against him on the point in dispute {Arhib and Class, [1891] 1 Ch. 601).

[The issue and service of a writ by the purchaser will not prevent, even
when there is no condition providing for intermediate litigation, from
rescinding under the " unable or unwilling " condition {Isaacs and Torvell,

[1898] 2 Ch. 285.]

A vendor who has rescinded under the condition cannot afterwards

•compel the purchaser to complete {Smith v. Wallace, [1895] 1 Ch. 385).

Conditions as to Expenses.—Most of the expenses of production and
proof of title in relation to deeds and proof not in the vendor's possession

are by the Conveyancing Act, 1881, s. 3, subs. 6, thrown on the purchaser.

The statutory condition has been held to throw on the purchaser the

expense of production of title-deeds in the possession of the vendor's

mortgagee {Willett and Argenti, 1889, 60 L. T. 735), and the expense of

searching for documents not in the vendor's possession, including, in the

case of leaseholds, the lease under w^hich the vendor holds {Stuart and
Olivant and Seadon, [1896] 2 Ch. 328); but not to absolve the vendor
from the expense of making an abstract of a deed not in his possession

forming part of the title for the statutory or agreed period {Johnson and
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Tustin, 1885, 30 Ch. D. 42), or of obtaining the execution of a document
necessary to complete his title, e.g. a surveyor's certificate {Moody and
Yates, 1885, 30 Ch. D. 344). [Every document from the commencement
of the title must be abstracted in chief by the vendor {In re Stamford,
etc., Bank v. Knight, [1900] 1 Ch. 287), and if there are any documents
of which the vendor cannot procure the production, he should protect
himself by special condition {Halifax, etc., Co. and Wood, 1898, 79 L. T.

536). The section does not affect the right of the purchaser at the
vendor's expense to have the title deeds on completion {In re Duthey and
Jesso7i, [1898] 1 Ch. 419). Negative searches in the Irish Registry must
be made at the vendor's expense {In re Mitrray and Hegarty, 1885,
15 L. R. Ir. 510).]

A condition that the purchaser " shall have proper surrenders, con-
veyances, or assignments at his own expense " will not relieve the
vendor of the expense of procuring the concurrence of necessary parties

{Paramore v. Greenslade, 1853, 1 Sm. & G. 541); but a slightly different

condition was successful in Willett and Argenti, 1889, 60 L. T. 735 (and
see In re Woods and Lewis, [1898] 1 Ch. 433). A condition throwing
the expense of stamping unstamped documents on the purchaser is void
as to instruments executed after the 16th of May 1888 (Stamp Act,
1891, s. 117).

Conditions as to Completion (see Precedent II., clauses 5, 6 and 7,

infra).—Conditions relating to completion usually fix a time for

complet4on, making interest payable by the purchaser if completion
is delayed, and providing that up to a given date the vendor, and after

that date the purchaser, is to be entitled to possession or receipt of the
rents and profits and liable for outgoings.

The time fixed by the condition for completion is not [usually] of

the essence of the contract {Roherts v. Berry, 1853, 3 De G., M. & G.
284 ; 43 E. R. 112). [It may, however, of course be expressly stipulated,

and in all cases it is a question of intention depending on the nature of

the property, and the construction of the contract (Dart, V. & P., 7th ed.,

p. 498). For example, time is of the essence in the case of] a public-

house sold as a going concern, Cotdes v. Gale, 1871, L. R. 7 Ch. 12, [of a
dwelling-house to be used by the purchaser as his residence {Tilley v.

Thomas, L. R. 3 Ch. 61), of premises to be used for trading purposes
(Dart, uhi supra).'] A stipulation that interest shall be paid in case of

delay may lead the Court to infer that time was not intended to be
essential {Welh v. Hughes, 1870, L. R. 10 Eq. 281). If time is not of

the essence, the defaulting party is allowed a reasonable time to

complete {Howe v. Smith, 1884, 27 Ch. D. 89), with this exception,

that if the vendor has no title at all the purchaser may rescind at

once, even before the date fixed for completion {Forrer v. Nash, 1865,

35 Beav. 171 ; 55 E. R. 858).

A condition making interest payable if completion is delayed " through
the purchaser's default " entitles the vendor to interest, if the purchaser

is in default, notwithstanding that the interest exceeds the rents and
profits {Tewart v. Laioson, 1856, 3 Sm. & G. 307 ; 65 E. R. 671). A
condition making interest payable if completion is delayed " from any
cause whatever " or " from any cause whatever except the wilful default

of the vendor," will entitle the vendor to interest not only where the

purchaser is in default, but also where the vendor is unintentionally in

default {Williams v. Glenton, 1866, L. R. 1 Ch. 200 ; Hetling and Merton,

[1893] 3 Ch. 269). If the vendor knew at the time he entered into the
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contract that there was a difficulty in tlie title which he would not he

ahle to overcome hy tlie date fixed for completion, his default is wilful

{Young and Harston, 1885, 31 Ch. IJ. 168; Hetley and Merton, [1893]
3 Ch. 269). Carelessness in stating the vendor's title is not wilful

default {Mayor of London and Tnbbs, [18M] 2 Ch. 524). [The meaning
of wilful default is fully discussed, and the authorities summarised in

Bennett v. Stone, [1903] 1 Ch. 509, and the somewhat lengthy definition

contained in Young and Harston, uhi supra, adopted.]

A condition that the purchaser shall he let into possession or receipt

of rents and profits by a certain day entitles the purcliaser to the rents

or profits from that day (including where the vendor is in possession an
occupation rent), but not to damages for loss of possession (according to

the rule in Flureau v. Thornhill, 1776, 2 Black. W. 1078
;
[distinguished']

Boyal Bristol, etc., v. Bomash, 1887, 35 Ch. I). 390), unless the vendor is

guilty of fraud or wilfully refuses to complete, in which case the purchaser

can obtain specific performance of the contract and damages for the loss

of possession {Jacques v. Millar, 1877, 6 Ch. D. 153 ; Day v. Singleton,

[1899] 2 Ch. 320; Jones v. Gardiner, [1902] 1 Ch. 191).

A condition that the vendor shall discharge the outgoings up to a

certain date entitles the purchaser to recover for outgoings incurred

before the contract but not discovered till after completion {Midgley v.

Coiopoclx,, 1879, 4 Ex. D. 309). There is sometimes a difficulty in saying

whether the expense of work done by a local authority {e.g. paving

expenses) is within the condition or not. If the work is completed

before the [contract of sale], then, in cases under the Public Health

Act, 1875, the expense is an outgoing within the condition and payable

by the vendor, although the final demand for payment was made after-

wards {Bettesivorth and Bicker, 1888, 37 Ch. D. 535 ; see Scott v. Meakin,

[1906] 1 Ch. 683). In one case the expenses of demolition under the

Metropolitan Building Act, 1855, were held to be an outgoing payable

by the vendor under the condition, although the work was not done till

after the date fixed for completion [the order for demolition, however,

having been made after contract but before date fixed for completion]

{Tubbs V. Wynne, [1897] 1 Q. B. 74, [where the order was made before

the date fixed for completion), but before actual completion the purchaser

was held liable {Barslit v. Tagg, [1900] 1 Ch. 231).]

Sale in Lots.—On a sale in lots (see the Precedents, infra) restric-

tions mentioned in the conditions of sale may be construed as intended

for the benefit of the vendor only or for the common advantage of all the

purchasers (see Building Scheme). The condition " the vendor reserves

the right of selling the unsold lots either subject to or not subject to

the restrictions " is sufficient to prevent the purchasers from setting up
a general building scheme {Sidney v. Clarkson, 1865, 35 Beav. 118; 55

E. E. 350).

A condition that the purchaser of the " largest lot " shall have the

title-deeds gives the deeds to the purchaser of the lot largest in area not

in value {Griffiths v. Hatchard, 1854, 1 Kay & J. 17; 69 E. E. 350), and
not to the purchaser of the largest aggregate area made up by several

lots {Scott V. Jackman, 1855, 21 Beav. 110^; 52 E. E. 800).

Sale by Trustees.—Trustees may use such conditions as to title as

they think fit (Trustee Act, 1893, s. 13), but must not use [as between
themselves and their cestius que trust] unnecessarily depreciatory con-

ditions {Dance v. Goldingham, 1873, L. E. 8 Ch. 902). But a purchaser

buying from a trustee who has used unnecessarily depreciatory con-



CONDITIONS OF SALE—PEECEDENTS 433

ditions cannot object to the title on that ground, and is protected before

the execution of the conveyance, unless it appears that the consideration

for the sale was thereby made inadequate, and, after the execution of

the conveyance, is protected in every case except that of his collusion

with the trustee (Trustee Act, 1893, s. 14).

Sale hy the Court.—On a sale by the Court conditions are prepared

by one of the conveyancing counsel of the Court, unless the judge
otherwise directs (E. S. C, 1883, Order 51, r. 2). In the case of small

properties the sale is generally made out of Court under Order 51, r. la.

It is said that greater good faith and accuracy is necessary in a sale by
the Court than in other sales {In re Arnold, 1880, 14 Ch. D. 270).

Authorities.—See further, Dart on Vendors and Purchasers, 7th ed.,

and Webster on Conditions of Sale (ed. 1896).

PEECEDENTS.
I. CONTRACT fm^ Sale o/ Freeholds without Special Conditions.

This form is adapted to cases of simple private sales where no

necessity for the special conditions referred to in the above article

arises.

An agreement made the day of , 19 , between
Parties. j^ Qf^ ^q [vendw], of the one part, and B. of, &c. [purchaser], of the

jbr^s^STand Other part The said a. will sell, and the said B. will purchase,
purchase.

^Yiq fee simple in possession free from incumbrances of all that
Parcels.

Uarcels] for the sum of £ , whereof £ shall be
Price and .,.-',., , . - , , ,

mode of paid immediately on the execution of these presents, and the
paym a.

j-ggj^^^g q^ ^^le day of next, at the office of

Vendor to whcn the purchasc shall be completed The vendor
deliver an

^ ^^ . ^ . , r ^ ^ 1 p 1 T 1

abstract of shall. Within days from the date hereoi, dehver to the

purchaser's solicitors an abstract of his title to the premises.

eJsCTte a
Upon PAYMENT of the said sum of £ at the office afore-

conveyance. gaid, the vcndor and all other necessary parties (if any) will

execute a proper assurance of the premises to the purchaser, such

assurance to be prepared by and at the expense of the purchaser,

and to be left by him at the office aforesaid not less than
Vendor to days before the Said day of The POSSESSION
retain pos- •' -^

^essiontiii will be retained i by the vendor down to the said day of

completion.
, and as from that day all outgoings shall be discharged,

and the possession taken by the purchaser, and such outgoings

shall, if necessary, be apportioned between vendor and purchaser

"^a '^fnteS
'^^ FROM any cause whatever the purchase shall not be completed

on his on the said day of , the purchaser shall pay

money. interest at the rate of £ per cent, per annum on the

unpaid purchase-money from that day until the completion of the

Errors not purchasc. No ERROR, misstatement, or omission in the description
to annul the

^^ the property shall annul the sale; but compensation shall be

SoITto bl^'
allowed or given as the case may require, and shall be settled by

arbkratSi ^^° arbitrators, one to be named by the vendor and the other by

1 Or, if the premises be not in hand, " the rents will be received."

VOL. III. 28
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the purchaser, or by an umpire to be appointed by the arbitrators

before they enter upon the reference, and the decision of such

arbitrators, or their umpire if they disagree, shall be final.—In

WITNESS, &c.

11. GENERAL CONDITIONS of Sale 5y Auction 0/ Freeholds or

Copyholds in One Lot, with Variations [where Sale is of Several Lots].

This form can be adapted by elimination and the addition of special

conditions to meet any particular case.

1. The highest bidder [for each lot] shall be the purchaser [thereof],

and if any dispute shall arise respecting any bidding the property [for

any lot, such lot] shall be put up again for sale at the last undisputed

bidding, or the auctioneer may determine the dispute.

2. There will be a reserve price [for each lot], and the vendor

reserves the right of bidding by himself or his agents up to such reserve

price.i

3. No person shall advance less than £ , or such other sum
as shall be named by the auctioneer, at any bidding, and no bidding shall

be retracted.

4. The purchaser shall immediately after the sale pay to the

auctioneer [or to Messrs. , the solicitors of the vendor],

a deposit of 10 per cent, on the amount of the purchase-money, and

sign the subjoined agreement.

5. The purchaser shall pay the remainder of the [his] purchase-

money on the day of 19 , at the office of Messrs.

, the solicitors of the vendor [or of the said Messrs.

], No. Lincoln's Inn Fields, and the purchase shall

be then and there completed.

6. The possession or receipt of the rents and profits of the [all the]

property shall be retained, and all rates, taxes, and outgoings in respect

thereof not payable by the tenants shall be paid and discharged by the

vendor up to the said day of , and as from that date the

possession or receipt of the rents and profits [of each lot] shall be taken,

and the outgoings shall be paid and discharged by the purchaser [thereof],

and if necessary such rents, profits, rates, taxes, and outgoings shall, for

the purposes of this condition, be apportioned as between the vendor

and purchaser [the respective purchasers].

7. If from any cause whatever, other than the wilful default of the

vendor, the purchase [of any lot] shall not be completed on or before

the said day of , the purchaser [thereof] shall, as from

that date, pay interest on the remainder of the [his] purchase-money,

and on the amount of the valuation to be made in pursuance of the 14th

condition, until the actual completion of the purchase, at the rate of

per cent, per annum from that date till the actual date of completion.

This provision is without prejudice to any other right or remedy reserved

to the vendor by these conditions.

^ It is necessary that the right for the vendor to bid should be expressly

reserved, otherwise if he does bid he cannot enforce the contract. See Sale of

Land by Auction Act, 1867, ss. 5, 6 ; Dart, V. <b P., 'passim.
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8. The vendor will, at his own expense, deliver to the [each] pur-

chaser, or to his solicitor, an abstract of title subject to those conditions

[to the lot or lots purchased by him],

9. The [Every] purchaser shall make, in writing, his objections and

requisitions (if any) in respect of the title, or evidence of title, or the

abstract, and send the same to Messrs. within

days from the day of delivery of the abstract, and all objections and

requisitions which shall not be so made and sent within the time specified

shall be deemed to have been waived, and for this purpose time shall be

of the essence of the contract, and the abstract, if imperfect, shall be

deemed perfect as regards any objection or requisition upon the subject

of which it shall supply proper information.

10. In case the [any] purchaser shall make any objection or requisi-

tion, which the vendor shall, from any cause, be unable or unwilling to

answer or comply with, and shall not withdraw the same after being

required so to do, the vendor may, by notice in writing (notwithstai\d-

ing any attempt to answer or comply with such objection or requisition,

or any previous or pending negotiation or litigation) at any time rescind

the sale. In that case the [such] purchaser shall be entitled only to a

return of the [his] deposit-money, without interest, costs, or compensa-

tion, or other payment whatsoever, in full discharge and satisfaction of

all claims and demands, and he [such purchaser] shall thereupon return

all abstracts and documents in his possession belonging to the vendor.

11. The title [to all the lots, or to all the lots except lot 5, &c.] shall

commence with an indenture of mortgage of the property sold with other

property, dated the day of , and made between, &c.

12. [Here insert any special conditions which may be necessary as to

evidence of title, stamps, registration, &c.^

13. The [Every] purchaser shall admit the identity of the property

sold [bought by him] with that described in the muniments of title

[thereof] offered by the vendor upon the evidence afforded by a com-

parison of the descriptions in the particulars and muniments, and such

other evidence (if any) as the vendor can supply. The vendor shall not

be required to explain or reconcile any differences or discrepancies in

the descriptions as to quantity or otherwise [or to distinguish the copy-

hold from the freehold portions of the property, or the copyhold portions

held under different manors].

14. The [Every] purchaser shall take, at a fair valuation, all timber

and timber-like trees, tellers, pollards and saplings on the property,

down to the value of one shilling a stick inclusive, and shall pay for the

same on completion of the purchase, such valuation to be made by the

auctioneer at the joint expense of the vendor and the purchaser.

15. The property [Each lot] is sold subject to (all quit and other

rents, heriots and incidents of tenure, and to) all tithe rent charges (if

any) payable in respect of the same, and also subject to all rights of

way, and water and all other easements (if any) affecting the same [and

to all existing tenancies], and to all such rights as the tenants may
have, by agreement, custom of the country, or otherwise. [The [Every]

purchaser shall be deemed to have full notice of the customs of the

manors of which the copyhold portions of the property are holden.]
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16. The admeasurements and descriptions of the property as given

in the particulars are believed and shall be assumed by the purchaser

to be correct, but if any misstatement, error or omission [as respects any

lot] shall be found in the particulars or conditions, the same shall not

annul the sale, or entitle the purchaser [of such lot] to be relieved from

the [his] purchase, nor shall any compensation be allowed to either the

vendor or purchaser in respect thereof.

17. Upon payment of the remainder of the purchase-money, and

of the amount payable under the said valuation at the time, and in

manner hereinbefore provided, the vendor and all other necessary

parties (if any) shall make and execute to the purchaser a proper

conveyance [w proper conveyances] of the property [lot or lots pur-

chased by him]. Such conveyance shall be prepared by and at the

expense of the purchaser, and the engrossment thereof shall be delivered

at the office of Messrs. aforesaid, before the

day of aforesaid, and a draft of [every] such conveyance shall

be left not less than days before the delivery of the engross-

ment for perusal and approval on behalf of the vendor and any other

necessary parties. Every assurance and act (if any) which shall be

required by the purchaser for getting in, surrendering or releasing any

outstanding estate, right, title, or interest, or for completing or perfect-

ing the vendor's title [to any lot or lots], or for any other purpose, shall

be prepared, made and done by and at the expense of the purchaser

[requiring the same], and the expense of the perusal on behalf of and

execution by all parties other than the vendor of all conveyances or

assurances shall be borne by the purchaser.

18. [Here insert any special conditions as to the form w contents of the

conveyance.']

19. The vendor shall retain all deeds and other documents which

relate as well to other property as to the property offered for sale, and

shall give to the purchaser a statutory acknowledgment of the right of

the purchaser to production of such deeds and documents, and to delivery

of copies thereof, and also a statutory undertaking for the safe custody

thereof.

[Insert where the sale is a sale in lots, in lieu of clause 19, the folloivin^

clause

:

—The purchaser of the largest part in value of the property held

by the same title shall be entitled after the completion of the sale of

all such property to the custody of such of the muniments of title com-

prising the same as are in the vendor's possession, and shall give to

the purchaser or purchasers of the other parts of the same property

a statutory acknowledgment of his or their right to production, and

delivery of copies of such muniments, and a statutory undertaking for

the safe custody thereof. If any part of such property shall not be sold

at this sale, the vendor shall retain the said muniments until all such

property shall be sold, and the purchasers of the lots sold shall in the

meantime be entitled, at their own expense, to the production of such

muniments, and to copies of them, but not to any acknowledgment or

undertaking in respect thereof. The vendor shall retain such of the

muniments of title in his possession as relate to any of the property

offered for sale, and also to other property not included in the sale, and
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will give to the purchasers of any part of the property comprised in such

last-mentioned muniments a statutory acknowledgment of the right to

production and delivery of copies thereof, and [or but not] a statutory

undertaking for the safe custody thereof. All acknowledgments and
undertakings which shall be required under any provision of this condi-

tion shall be prepared by, and at the expense of, the purchaser or pur-

chasers requiring the same, and if given by the vendor shall be made
determinable on the vendor parting with the muniments therein referred

to, and procuring (without expense to the purchaser) the person or

persons to whom such muniments shall be delivered to give similar

acknowledgments and undertakings to the purchasers, or the persons

for the time being entitled to the benefit of the vendor's acknowledg-

ments and undertakings. Nothing contained in any of these conditions

shall entitle any purchaser to delay the completion of his own purchase

on account of any delay in the completion of the purchase of any other

lot or lots, or to require any covenant for, or acknowledgment of, right

to production of any copy of, or extract from, the conveyance of any

other^lot or lots.]

20. If the [any] purchaser shall neglect or fail to comply with any

of the above conditions, his deposit-money shall be forfeited to the

vendor, who may, with or without notice, and without previously

tendering a conveyance to the defaulter at the present sale, resell

the property [lot or lots in respect of which such default shall occur],

either by public auction or private contract, at such time and place, and

subject to such conditions, and in such manner generally as the vendor

shall think fit, and if such resale shall be by auction the property [then

offered for sale] may be bought in, and the deficiency of price (if any)

which shall happen on any such resale, and the expenses of and incident

to the present sale, and such resale or any successful attempt to resell,

shall forthwith respectively be made good, and be paid to the vendor by

the [such] purchaser at the present sale, and in case of non-payment the

whole of such deficiency and expenses, or such part thereof respectively,

as shall not be paid shall be recoverable by the vendor as liquidated

damages.

Memorandum of Contract.

I, [j>urchaser] of, &c., hereby acknowledge that at the sale by auction,

held this day of , I was the highest bidder for, and was

declared the purchaser of, the property [lot ] mentioned in the within

particulars, subject to the within conditions, at the price of £
,

and that I have paid the sum of <£ , by way of deposit and in

part payment of the said purchase-money, to Mr. , and

hereby agree to pay the remainder of the said purchase -money, and

complete the said purchase according to the aforesaid conditions.

As witness my hand this day of

(Signature of purchaser.)

Purchase-money . £
Deposit .

Balance, *
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As agent for [vendor], the vendor, I hereby confirm this sale, and

acknowledge the receipt of the deposit above mentioned.

{Signature of auctioneer.)

Abstract to be sent to Messrs.

III. CONDITIONS of Sale by Auction of Leaseholds in Lots.

The above Precedent IL can be easily adapted with certain

alterations to this case.

1. Biddings, clause 1, Precedent II. , supra.

2. Reserve, clause 2, Precedent IL, supra.

3. Amount of biddings, clause 3, Precedent IL, supra.

4. Deposit, clause 4, Precedent II. , swpra.

Completion. 5. The purchaser of each lot shall pay the remainder of his

purchase-money on the day of next, at the office

of the vendors' solicitor, Mr. , No. Eoad, at

which time and place the purchase shall be completed. Each

purchaser who shall pay his purchase-money shall as from that day

be entitled to the improved rents and profits, and all rent, rates,

taxes and outgoings are (if necessary) to be apportioned up to

that day, and each purchaser shall on completion pay to the

vendors, in addition to the remainder of the purchase-money, the

proportion of tenants' rents accrued since the last payment of rent

up to the said day of next, and all outgoings up

to that day shall be paid or allowed by the vendors. If from any

cause whatever the purchase of any lot shall not be completed on

the said day of , the purchaser thereof shall pay

Interest. to the vcndors interest after the rate of 6 per cent, per annum
on the remainder of his purchase-money from that day until the

completion of his purchase.

6. Delivery of abstract, clause 8, Precedent IL, sup^-a.

7. Requisitions, clause 9, Precedent IL, supra.

8. Power of rescission, clause 10, Precedent IL, supra.

Commence- 9. The abstract of title to each lot shall commence with the

"lease or under-lease (as may be) under which the vendors hold

such lot, and the purchaser shall not require the production of or

inquire into or make any objection in respect of the title of the

lessor or sub-lessor (as may be) or any other previous title. The
receipt for the last payment of the rent due under each such lease

or under-lease will be produced to the purchaser, and the same shall

be deemed sufficient and conclusive evidence that all covenants

and conditions in such lease or under-lease and to be performed by

the lessee have been duly performed, or any breach thereof waived

up to the completion of the purchase, and the purchaser of the

property held thereunder shall assume that the person by whom
such receipt is given is the rightful owner of the reversion

expectant on such lease or under-lease without any proof of the

devolution of the title to him from the original lessor or sub-lessor.
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Leases de- 10. The several leases and under-leases with which the title
jiositedfor

, , i , . , , . , ,

inspection, to each lot IS to Commence, and the counterparts of the several

tenants' leases, may be inspected, and any information obtained

thereon, at the office of the vendors' solicitor, at No.

Koad, aforesaid, seven days prior to the day of sale, and will be

produced at the sale. The several purchasers shall be deemed to

have bought with full notice of the contents thereof, and also of the

state of the premises purchased, which may be viewed prior to the

sale, whether he shall have inspected or viewed the same or not, and
shall make no objection or requisition in respect of anything con-

tained in such deeds or documents or omitted therefrom or as to

the state of the premises.

11. Insert any special conditions rendered necessary hy the title to

exelnSon'ot ^'^V ^f ^^^ ^^^^—^^'^^J f^ example, as

:

—No objection shall be taken
a lease and on account of the Icasc under which the vendors hold the premises
fls to si3.iripSj *

&c. comprised in lot 5 not having been executed by one of the demis-

ing parties thereto, nor on account of any document being unstamped

or insufficiently stamped or not being registered in the Middlesex

registry.

12. Identity, clause 13, Precedent II., supra.

Compensa- 13, AH the lots are believed and shall be taken to be correctly
tion, ease- "^

ments, &c. described in the particulars as to quantity, term and otherwise, and

are sold subject to all rights of way and water and other easements

(if any), and to all existing tenancies ; and if any error, misstate-

ment, or omission in the particulars be discovered, the same shall

not annul the sale, nor shall any compensation be allowed by the

vendors to any purchaser in respect thereof.

Completion \^ Upon payment by the purchaser of any lot of the remainder
and convey- r r ./ j r j

ance. of his purchase-money at the time and place aforesaid, the vendors

and all other necessary parties (if any) will execute a proper assign-

ment to him of such lot, but such assignments shall be prepared

by and at the expense of the respective purchasers, and shall be

tendered or left at the office of Mr. for execution by the

vendors fourteen days before the time appointed for completion.

Every purchaser shall, in the assignment to him, covenant with the

vendors for the payment of the rent and the observance and per-

formance of the covenants and conditions contained in the lease of

the property purchased by him, and for indemnifying the vendors

against all actions for the non-payment of the said rent, and the

breach, non-observance and non-performance of the said covenants

and conditions, and shall also (if required) execute and deliver to

the vendors a duplicate of the assignment, such duplicate to be

engrossed by the vendors at their own cost.

15. Insert any special condition as toform of assignment which may he

rendered necessary,—e.g. hy splitting up property held under one lease, such

Special con- ^g.—Part of the property comprised in lot 3 is held under the under-

conveyance lease of lot 1. The purchaser of lot 1 shall take an assignment of

the premises comprised in the said under-lease, and shall execute to

the purchaser of lot 3 an under-lease of such part of the premises

forming part of that lot as is comprised in the said under-lease of
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lot 1 for the whole term wanting five days at a peppercorn rent,

such under-lease to contain covenants, provisoes and conditions

similar in all respects to the under-lease of lot 1. If either lot

remains unsold, the vendors shall for the purpose of this condition

stand in the place of the purchaser of such lot. The purchaser

of lot 3 shall execute a counterpart of his lease, and all instruments

required by this condition shall be prepared by the solicitor of the

vendors at the expense of the purchaser of lot 3.

Custody of i6_ Such of the muniments of title as relate to more than one lot
deeds.

shall, if all the lots to which the same relate be sold at this auction,

be delivered to the purchaser of the largest part in value of such

lots, and he shall give to the purchasers of the other of such lots

the proper statutory acknowledgment of their right to production

and to delivery of copies thereof, and also the proper statutory

undertaking for safe custody thereof. If all the lots to which any

muniments relate are not sold at this auction, such muniments shall

be retained by the vendors, and they shall give to the purchasers

of such of the same lots as are sold the before-mentioned statutory

acknowledgment, but not the undertaking. If any documents of

title in the vendors' possession relate to the property now offered

for sale, as well as to other property not the subject of this sale,

such documents will be retained by the vendors, who will give the

statutory acknowledgment to the purchaser requiring the same,

but not the undertaking. Every acknowledgment and undertaking

given under this condition is to be prepared and approved on behalf

of all parties thereto at the expense of the persons to whom it is

given.

'xesISbi
^'^' ^^ ^^y pu'^chaser shall fail to comply with these conditions,

default. his dcposit-money shall be forfeited to the vendors, and they shall

be at liberty, with or without notice, and without previously tender-

ing a conveyance, to resell the property sold to him either by public

auction or by private contract, and the deficiency (if any) arising

on such second sale, together with all expenses attending the same,

shall be made good by the purchaser at this present sale, and shall

be recoverable by the vendors as liquidated damages.

Memorandum of Contract. (Adaptfrom Memm-andum of Contract.

Form at foot of Precedent II., supra.)

IV. CONDITIONS of Sale by Auction of a Building Estate in

Small Lots.

Adapt Form 11. supra, as follows :

—

Insert the first five conditions from Form II., supra.

5a. The property is offered for sale as a building estate subject

to the stipulations contained in the schedule hereto, and each lot

is sold and will be conveyed subject to and with the benefit of such

of the stipulations contained in the schedule as are applicable to

that lot. Until the sale of any lot the vendor shall perform and

observe such of the negative stipulations as ought to be observed
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by the purchaser of that lot, and do not involve the expenditure of

money.

Insert conditions 6, 7, 8, 9, 10, 11, 12 and 13 from Form 11. , supra,

so far as applicable.

Convey- 14^ Qn payment of the balance of the purchase-money each

purchaser shall be entitled to a conveyance of the lot or lots

purchased by him. Such conveyance shall at his expense be pre-

pared by filling up the blanks, and making such alterations as

the deaths of parties and other matters, if any happening before

completion, may render necessary, in a printed form which will be

furnished to him by the vendor as soon as he accepts the title. But

it shall be lawful for the vendor to allow such conveyance to be made
in a different form. The purchaser shall on completion execute and

deliver to the vendor a duplicate counterpart conveyance to be

prepared at the expense of the vendor.
Instalments. " 15_ If any purchaser shall within seven days from the day of sale

give notice in writing to the vendor's solicitors of his desire to pay

his purchase-money by instalments, and shall on the day appointed

for completion pay to the vendor or, as he shall direct, at the office

aforesaid of the vendor's solicitors such a sum as shall together with

his deposit amount to one-tenth of his purchase-money (and in this

respect time shall be of the essence of the contract), the purchase

shall be completed at such time and place, and the vendor will

accept payment of the unpaid part of the purchase-money with

interest thereon in the meantime at the rate of 4| per cent, per

annum, reducible to 4 per cent, per annum on punctual payments

in manner following—that is to say, the unpaid purchase-money by

nine half-yearly instalments, the first of such instalments to be paid

at the expiration of six calendar months from the day of the sale,

and each subsequent instalment to be paid at the expiration of six

calendar months after the day appointed for the payment of the

last preceding instalment, together with the interest on the purchase-

money for the time being unpaid on the day hereinbefore appointed

for the payment of and together with each instalment, and the

punctual payment of the unpaid purchase-money and interest in

manner aforesaid shall be secured by a mortgage of the lot or lots

purchased by that purchaser, which shall, at the expense of the

purchaser, be prepared by filling up the blanks and making such

alterations as the deaths of parties and other matters, if any,

happening before completion may render necessary in a printed

form which will be furnished to him by the vendor on his giving

such notice as aforesaid.

Conveyance, i It is usually convenient to provide that the purchase deeds are to
^^^ ^ ' be in a specified form, and where the lots are numerous, to provide that

they should be prepared on printed forms to be funiislied by the vendor.
It will be observed that the risk of error in perusing a large number of

conveyances is very great, and that in the case of a building estate where
one purchaser is entitled to require another to observe the stipulations,

the vendor may, by the accidental omission of a word in the conveyance
to one purchaser, fall under a very serious liability to the other
purchasers.
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form^of
^^' ^^P^^^ 0^ ^^® printed forms of conveyance and mortgage

conveyance above referred to will be produced at the sale, and may be inspected

gage. by intending purchasers at the office of the vendor's solicitors within

one week before the day of sale. Every purchaser, whether taking

advantage of such opportunity of inspection or not, shall be deemed
to have full notice of the contents of, and to have approved of, such

printed forms, although the same may be of an unusual nature.

Insert conditions 19 and 20 from Foi'm 11. ^ supra.

Schedule of Stipulations.

This set of stipulations forms a set of restrictive covenants to

be used, or the clauses of which appropriate to the particular case

are intended to be used, in the laying out of building estates. See

Building Scheme. They are incorporated as covenants in each

conveyance. See Conveyance.

1. No house or building shall be erected on any lot except in

accordance with [such of] these stipulations [as affect that lot],

fences^^^^
2. The [Evcry] purchaser shall forthwith make and for ever

maintain proper boundary walls or substantial [oak] fences on his

lot on the sides marked on the sale plan [of such height

and design as shall be prescribed by the vendor].
Buildings. 3 (1^ The [Every] purchaser shall within calendar

buildings of months from the date of his conveyance, at his own cost, and

kind^.
°^"^ under the inspection and to the satisfaction of the architect or

surveyor of the vendor, erect and finish, in a good, substantial and

workmanlike manner, upon each of the plots of ground included in

the sale to him, one dwelling-house of the cost of £ at the

least, upon the same plan, of the same form and dimensions, and

after the like manner as the houses now already erected on the

east side of the road coloured on the plan.

The same.
(2) One housc Only, at the cost of £ at least, shall be

number and crccted on each plot, such cost to be exclusive of any stabling and

houses^ outbuildings. No house shall be let out in separate tenements,

but this shall not prevent part of a house being let as furnished

lodgings.i

The same.
(3^ The [Every] purchaser shall within months of the

form. sale erect and finish on his lot on the site coloured red on the sale

plan in accordance with plans and elevations to be approved by the

vendor or his surveyor, and for ever thereafter maintain in good

repair substantial dwelling-houses with suitable outbuild-

ings and conveniences of the value of at least £ each, w
" of a clear yearly value 2 for letting or occupation of at least

£ each," or, if sale is on chief rent, " of a total value of at

least double the value calculated at twenty -five years' purchase of

the rent charged on such lot."

1 Rogers v. Hosegood, [1900] 2 Ch. 388 ; Kimher v. Admans, [1900] 1 Ch. 412 ;

Ilford Park Estates v. Jacobs, [1903] 2 Ch. 522.

2 " Yearly value." See Re Elwes, 3 H. & N. 719.
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b
The same.

Buildings
not to abut
on ]-oad.8.

The same.

To keep
building
line.

The same.

Another
form.

The same.
(4) Qne house Only, of the cost of at least £ , or two

form. semi-detached houses only, of the cost of at least £ each,

and in all respects according to plans and elevations to be approved

of by the vendor's surveyor, shall be erected on the premises [on

each of the lots noted respectively on the plan from to

, both inclusive], but stabling or outbuildings, according

to plans and in situations to be approved of by the said surveyor,

may be erected on the premises [on any of such lots].

(5) No building or erection except the said fence [a boundary

fence not more than feet high, made of materials and of

a design to be approved of by the vendor] shall at any time be

erected on the premises [on any of the said plots] within

feet of Road [any of the roads or streets marked on the

said plan].

4. (1) The front wall of any house or building to be erected on

any part of the premises shall range and be in a line with the

building line marked on the plan, and no building or erection of

any kind excepting verandahs, porches, bay windows, or similar

structures, to be approved of by the vendor's surveyor, and except-

ing such boundary fence as aforesaid, shall be erected on any

portion of the premises [of any plot] which lies between the

building line and any of the roads or streets marked on the said

plan.

(2) The line of frontage of the buildings on the respective lots

shall not approach nearer to any of the roads than the line marked
" building line " upon the plan excepting porticoes and bay windows

or other similar structures, which shall not project more than

feet beyond such line, and no building other than walls and fences

under seven feet in height shall be erected nearer to any of the

roads than feet.

5. No dwelling-houses or other buildings shall be erected on

any lot unless the plans, drawings, and elevations thereof shall

have been previously submitted to and approved of in writing by

the vendor.

6. (1) No windows, lights, doors, or openings shall be placed

on the side of any buildings erected on the land.

(2) No openings, lights, or windows shall be put in any building

or wall already erected or hereafter to be erected on the land, so

as to give or open upon the adjoining property within a distance of

feet therefrom.

(3) For protectine; the privacy of the house and premises now
For securing.

J;
^ ^^. .

f. . ^ •
i, n ^

privacy of in the occupatiou 01 the vendor, no window or opening shall at any

premises, time be made on the south or east side of any buildings which may
be erected on the land now sold so as to overlook such house and

premises, or any part thereof.

of%^emSs
''' (^) -^^ building to be erected on any of the lots [except lots

and ] shall at any time hereafter be used for any

other purpose than a private dwelling-house or a coach-house and

stables and outbuildings thereto; and no trade, manufacture, or

business of any kind [except that of a solicitor, surgeon or physician]

The same.

Plans to be
approved
by vendor.

Window
&c.

The same
Another
form.

The same.
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The same.

Anotlier
lorm.

The same.

Another
loi-m.

The same.

Another
form.

As to
making
sewers, &c.

As to lots

not sold.

Provision
for lot not
being sold.

shall at any time be set up or carried on in or upon any of the lots

[except as aforesaid].

(2) Neither the land nor any existing or future building

thereon shall be used for carrying on any trade or business, nor as

a school, hospital, or public institution or charity, nor for holding

public meetings, nor for public worship, nor otherwise than as a

private dwelling-house, but this shall not preclude the reception of

lodgers or boarders, nor the carrying on of a learned or artistic

profession without other outward indication thereof than a brass or

other plate or inscription covering the space of not more than

two feet by one foot.

8. (1) The [Every] purchaser [The owner or owners of each

lot] shall at all times hereafter when required by the vendor pay

to him or contribute an equal or proportionate share with the

owners of the other houses and land [plots] adjoining the

[intended] roads marked on the said plan, according to the extent

of their respective frontage to such respective roads [o7- according

to the prices paid by them for their respective plots], of the

expense of [making] repairing, cleansing, and maintaining, to the

satisfaction of the vendor, the said roads and proper sewers and

drains under the same, and all other expenses connected therewith,

until the same respectively shall be adopted by and taken into the

charge of the district council or local authority [such share or

proportion in case of dispute to be settled by the surveyor for the

time being of the vendor].

(2) The purchasers of the plots noted to inclusive

on the said plan shall, at their joint and equal expense, forthwith

make and for ever after maintain the road marked on the

said plan, and shall, at the like expense, curb, flag, and maintain

the footpath on the side thereof, of feet wide as marked on

the said plan, and such road and footpath shall be for the exclusive

use of the owners of the said plots and their friends, visitors,

servants, and others going to or coming from the houses to be

built on the said plots, and shall not be dedicated to the public

without the consent of the owners of all such plots, and no waggon

or heavy cart shall be allowed to pass over the said road, except

between the hours of six and ten in the forenoon.

9. The vendor shall be at liberty at any time to lay down and

construct sewers, drains, and water-pipes on any of the lots, and to

keep in repair and maintain the same for the general convenience

of the estate.

10. (1) If any lot shall not be sold at the present sale the vendor

shall for the purpose of the above conditions stand in the place of

the purchaser thereof.

(2) If any lot shall not be sold at the intended sale the vendor

and all persons claiming under him shall in respect of such unsold

lot have the same easements and rights over or against the sold

lots, and the purchasers of sold lots shall have the same easements

and rights over or in respect of such unsold lot as if all the lots had

been sold at such intended sale.
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^imfi^^^
11. The plots marked "reserved" on the said map shall not

be bound by these stipulations or any of them, and nothing shall

prevent them from being used, conveyed or otherwise dealt with

by the vendor under or subject to similar or different stipulations

or without stipulations of any kind, and the purchaser shall not be

released from the performance or observance of any stipulation by
reason of any such user, conveyance or other dealing as aforesaid.

bread^o?'^
12. If any purchaser shall refuse or neglect specifically to

stipulations, perform any stipulation involving the expenditure of money either

before or after he shall have ceased to have any interest in the lot

purchased by him, it shall be lawful for but not incumbent on the

vendor specifically to perform the same, and for that purpose if

necessary to enter on that lot at any time within twenty-one years

from the day of sale, and the costs and expenses so incurred by

the vendor (to be assessed or determined by the vendor's surveyor

for the time being) shall, together with interim interest thereon at

the rate of 5 per cent, per annum, if the same shall be incurred

by the vendor within twenty-one years from the day of sale, be

charged on the lots or lot in respect of which such refusal or

neglect shall have taken place. [But the purchaser shall not be

liable for damages in respect of any such non performance which

shall occur after he shall have ceased to have any interest in such

lot or lots.]

Definitions, 13. In these stipulations the word "purchaser" shall mean the

purchaser of any lot, his heirs and assigns, and the word " vendor
"

shall mean the present vendor, his heirs and assigns [or "all

persons deriving title under an indenture dated, &c. [or the will

of , &c.] "], owner or owners for the time being of the

Estate or any part thereof, except assigns deriving title

under an instrument in which it shall be proved that they shall

not exercise the powers by these stipulations reserved to or con-

ferred on the vendor, and except assigns deriving title under a

conveyance on sale in which the right to exercise such powers shall

not be expressly assigned.

Memorandum of Contract. (Insert from Fmm II., su^ra.)

V. Special Conditions of Sale.

The following special conditions are given as a few illustrations

of variations which, according to a particular case, it may be advis-

able to introduce into the general conditions, such as are set forth

in the above precedents :

—

1. The property is offered for sale subject to a reserve price;

the vendor reserves the right of bidding himself or by his agents

as often as he or they shall think proper.

2. All the tenants' fixtures, fittings, furniture [machinery], imple-

ments, and utensils in and upon the premises offered for sale, and

used or employed in the vendor's trade or business of a
,

and all stock-in-trade and book and other debts belonging and

owing to the vendor, and the benefit of all contracts and engage-

1 See Sidney v. Clarkson, 1865, 35 Beav. 118 ; Building Scheme.

Reserved
bidding.

Fixtures,
furniture,
stock-in-
trade, &c.,
or sale of a

shop or
factory as

;

going
concern.
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Admission
and enfran-
chisement.!

Title com-
mencing
with a will.

Option to

purchaser
to call for
earlier title

at his own
expense.

Inspection
of earlier

title before

Allotment
under in-

closure
award.2

Leaseholds.

Stamping.

ments relating to the said trade or business entered into between

the vendor and other persons, shall be taken by the purchaser at

a fair valuation, such valuation, to be made by the auctioneer [&)' by

two referees, and their umpire to be chosen in the usual manner],

and the decision of the auctioneer [oi- of the said valuers or their

umpire] as to what are tenants' fixtures or fittings shall be conclusive.

3. The property offered for sale was formerly copyhold of the

manor of . The abstract of the copyhold title shall com-

mence with an admission of [A. B.], dated the day of
,

18 , and the abstract of the freehold title shall commence with a

deed of enfranchisement dated the day of , 18 .

4. The title shall commence with the will of a testator, who
died in 18 , and no proof shall be required of the testator's seisin

or ownership, [w The title shall commence with a general devise

of real estate made by the will of a testator, &c., and the purchaser

shall assume the seisin or ownership of the testator, and that the

property passed by the devise].

5. The title shall commence with, &c, : But as this restriction

is only made to prevent expense to the vendor, the purchaser

will be at liberty to have the earlier title, commencing with, &c.,

abstracted and deduced at his own expense provided he shall require

the same, by a WTitten notice to the vendor or his solicitors, within

days after the delivery of the abstract of the later title.

6. The title shall commence with, &c. The earlier title-deeds

in the possession of the vendor and an abstract thereof may be

inspected at any time before the sale at the office of the vendor's

solicitor, but no investigation into, or objection or requisition in

respect of the prior title shall be made subsequently to the sale.

7. The title to part of lot shall commence with an award,

dated, &c., under an Inclosure Act, and the purchaser shall assume

the validity and regularity of the award, and shall not call for the

title to the lands in respect of [or in exchange for] which the allot-

ment was made, but shall assume that the allottee became seised

in fee simple of the land allotted, subject only to the reservations

and measures contained in the award [and to the rights of the lord

of the manor in respect of minerals or otherwise].

8. The title shall commence with a lease dated the

day of ) 18 , and made between [A. B.], of the one part,

and [C. D.], of the other part. The nature of the covenants and

conditions in the lease may be ascertained from the lease, which

will be produced at the sale, and any intending purchaser may
before the sale see the lease at the office. No. , in the

county of , of the vendor's solicitors, and the purchaser shall

be deemed to have full notice of the contents of the lease. (See

Form III., clause 9, supra.)

9. The expense attending the stamping of any unstamped or

insufficiently stamped document executed, or order of Court made

1 The purchaser is not entitled to require production of the title to make the en-
franchisement. See Conveyancing and Law of Property Act, 1881, sec. 3, subs. (2).

2 See Inclosure Acts.
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(if any such there be) before the 16th day of May 1888 shall be

borne by the purchaser.^

Attest^ed^^ 10. A mortgage, dated in the year , was upon a purchase in

evidence, the year covenanted to be produced by the person in whose

possession the same then was. The vendor, after much search and

inquiry, has been unable to discover where this deed now is, but

he has in his possession an attested copy thereof purporting

to have been examined with the original deed in the year
,

which shall be accepted as sufficient evidence of the contents and

due execution of such mortgage, without production of the original.

d^^HiSn ^^' ^^^^^^ ^"y question arise as to the identity of the premises

described in the particulars with the premises described in the

documents abstracted, the purchaser shall be furnished at his own
expense with a statutory declaration that the premises have been

held in conformity with the title as deduced for twenty years last

past, except in cases where the title is by these conditions limited

to commence at a shorter date than twenty years, and in such cases,

for the period for which the title is shown, and thereupon the

requisition in respect of identity shall be considered as satisfied.

have benefit
^'^' ^^ ^^® property should be destroyed or damaged by fire,

of existing either before or after the day fixed for the completion of the pur-
msurance.

i , m • • r. i ^

chase, and while any insurance against fire subsists thereon in

favour of the vendor, the purchaser is to be entitled to the benefit

of such insurance (or a proportionate part thereof if including other

property), upon paying to the vendor the amount of the last

premium paid thereon (or a like proportion thereof). The vendor,

however, does not guarantee the existence or validity of any such

insurance.

c?venantras ^^' The deed of August 18 ,
contains certain covenants

to building, on the part of the vendor's testator relative to building and other-

wise, and the deed of December 18 , also contains covenants

relative to building and otherwise on the part of the vendor. These

deeds will be produced at the sale, and may be previously inspected

at the office of the vendor's solicitor. The purchaser shall be

deemed to purchase the property subject to these covenants, and

with full notice of all the contents of these deeds.

Condonation.—See Divorce.

Conduct of Action ; Proceedings.—See Parties.

Conduct of Sale.—See Sale by the Court.

Conference (in Litigation).—A conference is a meeting

between a counsel and the solicitor instructing him in a case for the

purpose of considering or advising upon it, or any stage or development

of it. See Consultation.

1 See Stamp Act, 1891, 54 & 55 Vict. c. 39, s. 117.
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Confession.—A direct admission or acknowledgment of his

guilt by a person who has committed a crime. It may be judicial or

extra-judicial.

Judicial Confessions.—The old books specify four forms of judicial

confession.

(a) A plea of guilty on arraignment for an indictable offence, after

which, instead of proceeding to trial, the Court directed judgment quod
cognovit indidamentuni {Poiolters Case, 1615, 11 Co. liep. 66). A plea of

not guilty made and recorded could be withdrawn, and a confession

made and recorded in its stead {Sir Hardres Wallers Case, 1660, Kel.

(ed. Loveland) 13). The plea is not conclusive, nor even evidence, in

proceedings for the civil damage caused by the offence, being regarded

as res inter alios acta. A prisoner who thus pleads guilty is " adjudged
guilty on his own confession." In old times a distinction was drawn
between conviction by verdict and conviction on confession ; but the

word conviction in a modern Act has been held to include a plea of

guilty {B. V. Blahy, [1894] 2 Q. B. 170). Hale (1 P. C. 24) says that a

Court ought not to record the confession of a person under twenty-one,

but should put him to plead not guilty.

(h) A plea of guilty by an approver who prayed to have a coroner

appointed to whom he might relate all the circumstances of the offence

(3 Co. Inst. 129). See Approver.

{c) A confession before a coroner in a church or other sanctuary, as

a preliminary to abjuring the realm (see Sanctuary).

{d) Submission on indictment for a misdemeanor to a fine without

direct admission of guilt. In such a case the accused ^osm^ se in gratiain

regis (Lambarde, Birenarcha, bk. iv. c. 9 ; Hawk., P. C, bk. ii. c. 31, s. 3).

To these must be added (e) confessions made before a magistrate, or

in open Court during a preliminary inquiry into, or on the summary
trial of a criminal offence, as to which, see Caution ; and 1 Hale, P. C.

304, as to such confessions in the case of treason.

A judicial confession is not necessarily a confession of legal guilt,

but may be merely of the facts charged, coupled with a contention that

they do not constitute the offence charged. So it does not preclude the

culprit from taking exception to the indictment or moving in arrest of

judgment, nor is it a bar to the grant of a special case for the Court for

Crown Cases Eeserved (B. v. Broivii, 1890, 24 Q. B. D. 357). The law

as to demurrer, which confesses the facts, is a further illustration of this

rule (Hawk, P. C. 334, bk. ii. c. 31, s. 5).

(/) A confession or admission by a person when called as a witness

is, as a general rule, admissible against him on a charge for committing

the offence confessed, if made freely and voluntarily, and after proper

caution that he is not bound to criminate himself (B. v. Garhett, 1847,

1 Den. C. C. 236 ; B. v. 3ferceron, 1818, 2 Stark. N. P. 366).

Under certain statutes a man is bound to answer criminating

questions, but usually the Act prohibits the use against a man of a

confession thus extracted ; though the prohibition does not prevent pro-

secution on other evidence obtained in consequence of such a confession.

See B. V. Erdheim, 1896, 2 Q. B. 260; Arch., Cr. PL, 23rd ed., 328, 329.

Extra-judicial Confessions.—Extra-judicial confessions are voluntary

admissions of guilt made elsewhere than in a Court of justice, and not

obtained by undue terror or menaces, or by promise of favour, or

inducement from a person in authority. See Admission in Criminal
Cases.
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In view of the objection which may be taken to a confession it is

usual not to open the details of an alleged confession to the jury, but to

wait till the judge has during the trial ruled on its admissibility before

going into the particulars.

There are innumerable decisions on the particular facts which will

or will not constitute a fatal inducement, and as to what is meant by
a person in authority. These are collected in Archbold, Cr. PL, 23rd
ed., pp. 330 et seq. The leading case on the subject is B. v. ThompsoUy

[1893] 2 Q. B. 12. The admissions, etc., fall into two classes—(1)

Admissions to police officers or persons who have the accused in custody,

or are making inquiry of him on suspicions entertained. Such confes-

sions are admissible if no threat or inducement was held out (see R. v.

Brotvn, 1903, 68 J. P. Eep. 15), even if questions were put without a
preliminary caution. (2) Admissions to masters or employers against

whom the offence is supposed to have been committed, or to persons having
authority over the accused. Threats by such persons to take the accused

before a magistrate, or suggestions that it will be better to make a
clean breast of it, and the like, are destructive of the admissibility of

a confession so extracted. The inducement must refer to a temporal

benefit, and be something more than a mere moral exhortation. The
rule needs to be narrowly guarded in its application. Thus a confession

made by a woman under pressure from her husband would be rejected,

even if she repeated it in Court.

As to confessions by a penitent, see Confession and Absolution.
As to confessions to medical men, see Wilson v. Rastall, 1792, 4 T. K.

753 ; 2 R. K. 516. Admissions of guilt to a legal adviser stand in a
different position. While a lawyer consulted as to the means of com-
mitting a crime is not entitled to claim privilege, a lawyer retained to

defend a person accused of crime is privileged absolutely, if the client so

desires, from giving any evidence as to statements or admissions made
to him by his client, nor can he get rid of the privilege by discharging

himself from the retainer {B. v. Cox, 1885, 14 Q. B. D. 153 ; BiUlivant

V. A.-G. of Victoria, 1901, A. C. 196, 200). See also Admissions;
Caution; Privilege.

[A%ctliorities.—2 Hale, P. C. 225 ; Archbold, 23rd ed., 330 ; Pvuss.,

Crimes, 6th ed., vol. iii. p. 477 ; Mayne, Crim. Law of India, 1896, p.

918.]

Confession and Absolution.—The Church of England
distinctly recognises two kinds of confession and absolution

—

{a) Public

or general ; and (&) private or particular.

{a) Public or general confession forms a part of the congregational

share in the daily Order for Morning and Evening Prayer, and in the

Office for the Holy Communion. The correlative absolution the Eubrics

direct to be pronounced at Morning or Evening Prayer " by the priest

alone," at the Holy Communion "by the priest (or the bishop being

present)," in both cases excluding a deacon. This absolution is of a

declaratory or ministerial character.

(&) Private or particular confession with its correlative absolution is

included under the Sacrament of Penance in Art. xxv. It is not one of

the two Sacraments of the Gospel " generally {i.e. universally) necessary

to salvation" (Church Catechism).

But it is clearly enjoined in the case of individual doubt or scruple

(see the Exhortation in the Holy Communion Office, and the Homily of

VOL. III. 29
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Kepentance), and a Form is expressly provided in the Office for the

Visitation of the Sick. This absohition is of a discretionary or judicial

kind, and its granting or withholding is a part of the commission con-

ferred in terms at the Ordination of Priests. The Prayer-Book (includ-

ing the Ordinal) is part of the statute law of the land, and it is thus a

legal as well as an ecclesiastical duty on the part of any priest, having
the cure for souls, to hear the confession of any parishioner who desires

it, whether as a preliminary to presenting himself at the Holy Com-
munion, or, in the case of a sick person, in consequence of being "moved"
thereto by the priest, as directed by the Eubric.

An important question has been periodically mooted, but never auth-

oritatively decided. Whether the confession of a penitent is privileged

from disclosure in evidence ? As regards a priest of the Church of

England, he would commit an ecclesiastical offence in disclosing such a
confession (see Canon 113 of 1603). It is not at all clear that legal

compulsion could be employed to force disclosure. The leading text-

writers are in direct conflict on the question. Compare Best on Uvideiice,

10th ed., 1906, ss. 583-586, with Pitt-Taylor on Evidence, 10th ed., 1906,

ss. 916, 917.

The judicial dicta in England are also conflicting. As against an
alleged ruling of Buller, J., in B. v. Sparkes, must be set the doubts of

Lord Kenyon, C.J., in Bu Barre v. Limtte, 1791, Peake, 108 ; 3 E. E.

655 ; of Best, C.J., in Broad v. Bitt, 1828, 3 Car. & P. 518 ; of Alderson,

B., in B. V. Griffin, 1853, 6 Cox C. C. 219. [See also the observations

of Sir Francis Jeune in Normanshaio v. Normanshaw, 1893, 69 L. T.

468.]

As to the pre-Eeformation usage, there is no doubt but that state-

ments made to a priest, under seal of confession, were privileged from
disclosure. This has never been seriously controverted, and the question

thus resolves itself into an inquiry whether the privilege formerly

existing has since been taken away.

In B. V. Hay, 1860, 2 F. & F. 4, Hill, J., differentiated between what
was done and what was said. If this distinction be sound, what is said

is still privileged. See the lucid note of the late Mr. Finlason appended
to the report of this case.

The practice of private confession undoubtedly fell into comparative

desuetude in the eighteenth century so far as regarded the Church of

England ; while at the same time Eoman Catholics in England laboured

under severe penal restrictions. So it is not surprising that the Courts

of law did not go out of their way to recognise a privilege which would
hardly have been openly claimed. And it was just during this period

that the judge-made law of evidence was being built up. Still, the

privilege did subsist in theory, and might have been set up in practice.

On the whole, while recognising -the very grave doubts of learned

writers, there would seem to be good ground for the expectation advanced
in Phill. Bed. Law, 2nd ed., 1895, i. 547, that " when this question is

again raised in an English Court of justice, that Court will decide it in

favour of the inviolability of the confession, and expound the law so as

to make it in harmony with that of almost every other Christian State."

[The learned Editor of Pitt-Taylor on Bvidence, 10th ed., 1906, p.

6497Z, has advised magistrates that they have no alternative but to

enforce an answer from a clergyman, and ought not to excuse him on
the ground that it is privileged by having been made in confession, in

spite of the only alternative being a committal for contempt without
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the option of a fine. Action has been taken upon this advice (see 35
Law Journal, 1905, p. 833).]

Confession and Avoidance—See Pleading.

Confession, Judgment by.—See Cognovit Actionem.

Confession of Defence.—See Defence, Confession of.

Confidential Communications. —See Privileged
Communications.

Confirmation.—See Baptism; Christian Name; Conge
d'Elire.

Confiscation {Confiscari) in the Eoman law meant seizing or

taking into the hands of the emperor, and transfer to the Imperial fiscus

or Treasury. It appears to have been applied equally to land and goods

(3 Co. Inst. 227). In English law, forfeiture (forisfachcra) is the term
ordinarily applied to the exercise of this right. Coke (3 Inst. 227)
regards confismta diudi forisfada as synonymous terms, and Blackstone

{1 Com. 299) adopts his opinion. But in other old authors a distinction

was drawn between forfeiture and confiscation. Goods and lands were
said to be forfeited only on attainder; and the forfeiture might be to

the immediate lord of the attainted person, and did not necessarily

involve confiscation into the king's hands. Staundforde {PI. Cor. bk. iii.)

distinguishes between Mens confisques, waiffe, and forfeiture (cc. 24, 25,

26). Bona vacantia, waifs (hona waviata), and goods found in possession

of an alleged felon, and disclaimed by him, or goods the proceeds of a
crime not claimed by the appellor in an appeal of robbery or larceny,

were said to be confiscated. As to confiscation of lands for crime or in

default of heirs, see Escheat ; as to confiscation of goods, see Forfeiture.
The estreat of recognisances is always described as forfeiture, and not

as confiscation. Charters are sometimes said to be confiscated when
revoked by scire facias.

2. Under certain classes of statutes, particularly those relating to

customs, excise, and explosives, power is given to confiscate or forfeit

goods in respect whereof a breach of the law is committed (see Customs
;

Excise; Explosives).

3. The Crown is said to have the right of eminent domain to con-

fiscate or appropriate the lands of the lieges for the defence of the

realm (see Eminent Domain). A similar prerogative existed under the

title of Purveyance, but is now abolished, except as to the right to

impress vehicles for military purposes.

4. The right of confiscation in theory extends to the property of alien

enemies found within the realm during a state of war, but in practice

is exercised in moderation, if at all (see Wheaton, Int. Law, ed. Boyd,

s. 298).

5. In its popular sense, confiscation means either robbery under forms

of law, with the sanction of the sovereign power; or depriving a man
under parliamentary authority of his property, with or without adequate

compensation.

[AiUhorities.—Jacob, Law Lex., s.v. "Confiscata;" Vin. Abr. ; Bac.

Ahr,]
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Conflict of Law and Equity.—Before the Judicature

Act, 187.3, the rules of coininoii law and equity with reference to certain

matters (some of which are more particularly referred to below) were at

variance, though it has been doubted whether there are any principles

of law which were differently affirmed in the Court of equity and the

Courts of common law, which, dealing with the same matters for the

purpose of different remedies, necessarily looked at those matters from
different points of view (see per Lord Esher, M.E., in In re Terry &
Whites Contract, 1886, 32 Ch. D., at pp. 20, 21). Upon the passing of

the Judicature Act, 1873, advantage was taken of the union of the

several Courts whose jurisdiction was thereby transferred to the High
Court of Justice, to amend and declare the law to be thereafter admin-

istered in England as to certain matters therein mentioned, including

the following. The legal right which a tenant for life without impeach-

ment of waste had to commit what is known as " equitable waste," such

as the felling of ornamental timber, was taken away, unless expressly

conferred by the instrument creating his estate. No merger can now
take place by operation of law only of any estate, the beneficial interest

in which would not be deemed to be merged or extinguished in equity

(see S^iotv v. Boycott, [1892] 3 Ch. 110). At common law a chose in

action was not generally assignable, but in equity such an assignment

operated by way of agreement to permit the assignee to use the name of

the assignor. Now, any absolute assignment by writing under the hand
of the assignor (not by way of charge only) of any debt or other legal

chose in action, of which express notice in writing is given to the debtor

or person liable, is effectual in law (subject to any prior equities) to pass

and transfer the legal right to the debt or chose in action, and all legal

and other remedies for the same. See Assignments of Choses in

Action. At law, time was always of the essence of the contract, but
in equity only where expressly stipulated or necessarily implied, except

as to mercantile contracts (see per Cotton, L.J., in Renter v. Sala, 1879,

4 C. P. D., at p. 249).

In questions relating to the custody and education of infants, the

rules of equity prevail. And generally in all other matters in which
there was any conflict or variance between the rules of equity and the

rules of the common law with reference to the same matter, the rules

of equity now prevail (J. A., 1873, s. 25). The Judicature Acts did not
abolish the distinction between law and equity, or enact that legal and
equitable rights should be treated as identical, but the Court is now a.

Court of complete jurisdiction, and administers both legal and equitable

principles (see Pitgh v. Heath, 1882, 7 App. Cas. 237; Joseph v. Lyons,

1884, 15 Q. B. D. 285-287).

In addition to the examples given above, the following cases will

serve to illustrate the operation of the Judicature Acts in this respect.

The equity rule established by the House of Lords in Darston v.

Lord Orford (1702, Pr. Ch. 188, Colles, 229) now prevails both at law
and in equity, and therefore if an executor or administrator, after-

commencement of a creditor's action, and before judgment, A^olun-

tarily pays any creditor in full, he will be considered as having
made a good payment, and will be allowed it in passing his account.

{per Jessel, M.E., in In re Eadcliffe, 1878, 7 Ch. D., at p. 733, followed

in Vihart v. Coles, 1890, 24 Q. B. D. 364; and see In re Wells, 1890,

45 Ch. D. 569).

Where a Court of equity would compel specific performance {q.v.) of
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an agreement for a lease (see Specific Performance) by the execution
of a lease, the case of a tenant in possession under such an agreement
must now be treated both in the Equity and Common Law Divisions as

if such a lease had been actually granted (Walsh v. Lonsdale, 1882, 21
Ch. D. 9; Sivai7i v. Ayres, 1888, 21 Q. B. D. 293; Lowther v. Heaver,

1889, 41 Ch. D. 264; [Manchester Breivery Co. v. Coombs, [1901] 2 Ch.

608]). But this equitable doctrine can be applied only where the
Court has concurrent jurisdiction in law and equity (see Foster v.

Reeves, [1892] 2 Q. B. 255). In a case under the Statute of Limitations,

the effect of an order of foreclosure as vesting for the first time the
equitable title in the person who previously as mortgagee had the
legal estate, must now be recognised in the High Court, assuming that

there would previously have been any conflict on this point between
law and equity {Heath v. Pugh, 1881, 6 Q. B. D. 345, 362 ; 1882, 7 App.
Cas. 235, 237).

At law a contract under seal could be discharged only by perform-
ance, or by a contract also under seal. According to the rule in

equity, accord and satisfaction {q.v) must now be taken to be an
answer to an action for a specialty debt {Steeds v. Steeds, 1889, 22

Q. B. D. 537).

The doctrine laid down in Tulk v. Moxhcty, 1848, 2 Ph. Ch. 774, as

to the enforcement in equity against a purchaser with notice of a

covenant restrictive of the user of land, independently of the question

whether the covenant does or does not run with the land at law, will

now prevail, and wherever the facts admit of it, such cases must, it seems,

be decided upon the question of notice alone (see Smith, Leading Cases,

11th ed., pp. 89 et seq.).

As to matters of practice, where no special provision is contained

in the rules of the Supreme Court, and there is a variance between the

former Chancery and common law practice, the most convenient rule

is to prevail. Sec. 25 of the Judicature Act, 1873, does not refer to

rules of practice.

Conflict of Laws is a short title to describe that branch of

the private law of nations which deals with cases in which differing

laws of different communities come into collision. On the continent of

Europe it is usually called Private International Law {q.v.).

Prof. Dicey, examining the relative value of the two terms, gives an
example of the kind of case in which a " conflict " arises :

" H. and W.,

Portuguese subjects, are first cousins. By the law of Portugal they

are legally incapable of intermarriage. They come to England, and
there marry each other in accordance with the formalities required

by the English Marriage Acts. Our Courts are called upon to pro-

nounce upon the validity of the marriage. If the law of England be

the test, the marriage is valid; if the law of Portugal be the test, the

marriage is invalid. The question at issue, it may be said, is whether
the law of England or the law of Portugal is to prevail." Here we
have a conflict, and the branch of law which contains rules for deter-

mining it may be said to deal with the conflict of laws, and be, for

brevity's sake, called by that title. The defect, however, of the name is

that the supposed " conflict " is fictitious, and never really takes place.

If English tribunals decide the matter in hand, with reference to the

law of Portugal, they take this course not because Portuguese law
vanquishes English law, but because it is a principle of the law of



454 CONFUSION

England that, under certain circumstances, marriages between Portu-

guese sul)jects shall depend for their validity on conformity with tlie

law of Portugal {Confl. of Lmos, p. 12).

Of the expression Private International Law, he says it "is handy
and manageable. It brings into light the great and increasing harmony
between the rules as to the application of foreign law which prevails in

all civilised countries;" but it is inaccurate, confounding as it does
" two classes of rules which are generically different from each other.

The principles of international law, properly so called, are truly ' inter-

national,' because they prevail between or among nations ; but they are

not in the proper sense of the term ' laws,' for they are not commands
proceeding from any sovereign. On the other hand, the principles of

private international law are 'laws' in the strictest sense of that term,

for they are commands proceeding from the sovereign of a given State."

Prof. Holland objects to the term, because it "should mean, in

accordance with that use of the word 'international' which, besides

being well established in ordinary language, is both scientifically con-

venient and etymologically correct, ' a private species of the body of

rules which prevails between one nation and another.' Nothing of

the sort is, however, intended; and the unfortunate employment of

the phrase, as indicating the principles which govern the choice of the

system of private law applicable to a given class of facts, has led to

endless misconception of the true nature of this department of legal

science" {Jitrisprudence, 10th ed., p. 410).

Other more accurate terms have been proposed (see Prof. Holland's

Jurisprudence, p. 410), but none of them have proved as convenient as

those in question.

Prof. Westlake prefers the term Private International Law, which
he adopts without discussion, and Prof. Woolsey justifies its use on the

following grounds :

—
" It is called Private because it is concerned with

the private rights and relations of individuals. It differs from terri-

torial or municipal law, in that it may allow the law of another territory

to be the rule of judgment in preference to the law of that territory in

which the case is tried. It is International because, with a certain

degree of harmony. Christian States have come to adopt the same
principles in judicial decisions, where different municipal laws clash.

It is called Laiv, just as Public International Law is called, not as

imposed by a superior, but as a rule of action freely adopted by the

sovereign power of a country, either in consideration of its being so

adopted by other countries, or of its essential justice. And' this adoption

may have taken place through express law, giving direction to Courts,

or through power lodged in the Courts themselves" (Inter. Law (ed. 1879),

s. 73).

We shall follow Professors Westlake and Woolsey in dealing with the

rules governing the subject under Peivate International Law {q.v.).

[AutJwrities.—Dicey, Conflict of Laws, 1896; Story, Conflict of Lavjs,

7th ed. ; Holland, Jurisprudence, 1906; Poelix et Demangeat, Trait6 de

Droit International Priv4 ou du Conflit des lois, 4th ed., 1866 ; Weiss,

Traits TMorique et Pratique de Droit International Priv4, 1892-1905;
Clunet, Journal du Droit International Priv4.']

Confusion.—In the civil law this was one of the modes of

acquiring rights of property in accordance with the principle of Accession

{q.v.). It took place when the liquors or fluids of two or more owners
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became mixed or combined so as to be practically inseparable, and thus

differed from Commixhtre (q.v.), which denoted a similar mixing of

solids. The rule was that if several persons voluntarily intermixed

their wines or other liquids, the resulting mixture became, apart from
express agreement to the contrary, the common property of such

persons ; and the same rule prevailed when fluids became accidentally

intermixed (Just. Inst. 2, 1, 27 ; Dig. 41, 1, 7, 8, 9). In these cases

each co-owner, if he chose, could at any time force a separation of his

share by the action termed communi dividundo. On the other hand, if

one intentionally mixed the fluids of others with his own, the others

could, it would appear, still only claim their proportionate shares,

allowing for differences of quality. In English law similar principles

are observed, except that in the last-mentioned case there would
certainly be alternative rights to claim the value of the property lost

or damages. In the important class of cases referring to flowing water,

however, there are somewhat special rules. Thus all who have a right

of access to a watercourse {flumen vel cursus aquce) may, though they

have no independent right of property in tlie water of such watercourse^

yet use the same reasonably, and acquire an absolute right to quantities

reasonably abstracted {Emlrey v. Oiven, 1851, 6 Ex. Kep. 353). An
action, too, lies against any trespasser even though no appreciable

damage is sustained (Bickett v. Morris, 1866, L. E. 10 H. L. 47), unless

his use is warranted by some statutory power {Proprietors of Eiver

Medway v. Earl of Eomney, 1861, 9 C B. N. S. 575), or unless he has

made his right good by prescription for twenty or forty years under

2 & 3 Will. IV. c. 71, s. 2. What is a watercourse is a question of fact

in every case, the main elements being a regular channel and flood

{Diulden v. Glutton Union, 1857, 1 H. & N. 627), and so also is what
amounts to a reasonable use {Earl of Sandwich v. Great Northern Ely,

Go., 1875, 10 Ch. D. 707; A.-G. v. Great Eastern Ely. Go., 1870, L. R
6 Ch. 572; and Miiier v. Gilmour, 1858, 12 Moo. P. C. 131; [see also

M'Gartney v. Londonderry and Lough Swilly Ely. Go., [1904] A. C. 863 ;

and White v. JVhite, [1906] A. C. 72]). But standing and percolating

water extending over several properties will be governed by the rules

first above stated (cp. Holker v. Eorrit, 1875, L. E. 10 Ex. 59, and
Ghasemore v. Eichards, 1859, 7 H. L. 349).

Conge d' EI ire (Norman-French, GongS d'eslire), leave to elect,

is the name of the royal licence to a dean and chapter to proceed to the

election of a bishop on the vacancy of an English See. In the appoint-

ment to bishoprics in England, the normal mode is that of election and
confirmation. A provisional mode by letters-patent is applicable to

certain Sees founded within the last thirty years in which no capitular

body yet exists. (See Dean and Chapter.)

In England, as in other Christian countries in which Church and
State are united, the civil power from very early times claimed and
exercised a controlling voice in the appointment of bishops, which has

crystallised into a right analogous to that of a private patron to present

a fit clerk to a benefice. This right rests in both cases on the principle

of foundation. (See Advowson.)
The Act 25 Hen. viii. c. 20 (repealed by 1 Edw. vi. c. 2, but re-enacted

by 1 Eliz. c. 1, s. 2) now contains the statutory requirements on the

subject. By sec. 3, at every avoidance of every archbishopric or bishopric,

the Sovereign may grant to the dean and chapter " a licence under the
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Great Seal as of old time hath been accustomed, to proceed to the

election of an archbishop or bishop of tlie See so bein^ void, with a

letter missive containing tlie name of the person wliich they shall elect

and choose." The dean and chapter " shall with all speed and celerity

in due form elect and choose the same person . . . and none other."

In default of election by the dean and chapter beyond twelve days, the

Sovereign shall nominate by letters-patent. By sec. 4, the person so

elected " shall be reputed and taken by the name of lord elected of the

said dignity or office," and on his making the appointed oaths, the

Sovereign by letters-patent under the Great Seal shall signify the said

election to the archbishop of the province, requiring and commanding
such archbishop, " to confirm the said election, and to invest and consecrate

the said person so elected to the office and dignity that he is elected

unto." The section then provides that the election of an archbishop

shall be signified " to one archbishop and two other bishops or else to

four bishops," requiring them ''to confirm the said election," etc. By
sec. 6, if the dean and chapter proceed not to election within twenty
days after receiving the licence, or if any archbishop or bishop do not

confirm, invest, and consecrate within twenty days after receiving the

letters-patent, then "every dean and particular person of the chapter,

and every archbishop and bishop, and all other persons so offending

or doing contrary to this Act or any part thereof, and their aiders,

counsellors, and abettors, shall run in the dangers of pains and penalties

of the statute of the provision [qucere provisors] and praemunire " (see

25 Edw. III. st. 5, c. 22, and 16 Rich. ii. c. 5). (As to how far these pains

and penalties are now in force, see Pr^munire.) It is noticeable that

the references to confirmation in sees. 4 and 6 (italicised above) are

interlined in the original Act.

On the avoidance of a See by death, translation, or resignation (as to

which, see the Bishops' Resignation Act, 1869, 32 & 33 Vict. c. Ill),

the dean and chapter certify the vacancy to the Crown in Chancery and
pray for the cong4 d'dire. The three canonical modes of election are

acclamation (otherwise called inspiration), scrutiny, and compromise.

After election, the chapter certify the result to the Crown, the arch-

bishop, and the bishop-elect. The Crown thereupon signifies the Royal
assent by letters-patent directed to the archbishop and all other bishops

concerned. It is material to observe that these letters^patent contain

no sort of reference to the letter-missive, but treat the capitular election

as unfettered, and proceeding solely by virtue of the cong^ d'dire. The
letters-patent are in effect a mandate to proceed to confirmation and
consecration. The act of consecration requires, both by canon law and
by the rubrics of the Common Prayer-Book, which have statutory

authority, the presence of at least three bishops. The confirmation of

episcopal elections formerly gave rise to considerable discussion, and there

may be said to have been two main views of it. The one view was that it

is a mere ministerial duty on the part of the archbishop, or his vicar-

general, and that the tribunal is strictly limited to an inquiry as to the

identity of the person elected with the person named in the letter-

missive, and as to the fact of such person's election. The other view was
that confirmation is that without which the election is inchoate, and
the consecration cannot properly proceed, and that thus the tribunal is

entitled, and indeed by its own forms bound, to inquire into not only
the identity, but also the fitness in a canonical sense of the person
elected; as also into the regularity as well as the validity of the election
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The narrower view found expression in the deliverances of the Com-
missaries (Dr. Burnaby, V.-G., Dr. Lushington, and Sir John Dodson)
appointed by Archbishop Howley in 1848 for the confirmation of Dr.

Hampden, Bishop-Elect of Hereford. On an application for a mandamus
to the archbishop to hear and determine objections, the Court of Queen's
Bench was equally divided; Lord Denman, C.J., and Erie, J., being

against the rule absolute, Patteson and Coleridge, JJ., for it. No order,

therefore, was made {B. v. Archbishop of Canterhury, 1848, 11 Q. B. 483;
6 St. Tri. (N. S.) 409 ; Jebb's Report).

The question of confirmation was re-examined de novo in the case

of Dr. Gore, then Bishop-Elect of Worcester {B. v. Archhishop of
Canterhury, [1902] 2 K. B. 503). The Divisional Court (Lord Alver-
stone, C.J., Wright and Eidley, JJ.) unanimously upheld the result

arrived at in the Hampden case by Lord Denman, C.J., and Erie, J.

Thus a question which has been acutely in doubt for fifty-four years

may be ' regarded as at rest for the present. In the view which now
prevails, upon the confirmation of the election of a bishop-elect by the

archbishop or his vicar-general, there is no jurisdiction to entertain

objections to the confirmation founded upon questions of doctrine, and
a writ of mandamus will not lie to the archbishop and vicar-general to

compel them to hear and determine such objections. It was also held that

the archbishop or vicar-general has jurisdiction to require notice of objec-

tions to be delivered before the date of the confirmation. And semble,

that the holding of a preliminary meeting in chambers for the purpose
of considering the objectors' right to be heard—a procedure initiated in

the Gore case by Cripps, V.-G.—will not vitiate the confirmation. The
practice so laid down was followed on the confirmation of Dr. Davidson,

Archbishop-Elect of Canterbury, February 6, 1903.

It is sometimes said {e.g. Cripps, Church Law, 6th ed., p. 79) that the

live Sees founded 1541-42 by Henry viii. (viz. Bristol, Gloucester, Chester,

Peterborough, and Oxford) and those of Eipon and Manchester, founded
by virtue of the Ecclesiastical Commissioners Act, 1836, 6 & 7 Will. iv.

c. 77, have always been pure donatives in form as well as substance.

But if the analogy suggested above exists between the Sovereign and
a, private patron, it may be pointed out that an owner of a donative by
once presenting makes the benefice ipso facto presentative. And all

those seven Sees have regularly been filled by election and confirmation

since their foundation. See also the special provisions of the Bishopric

of Bristol Act, 1884, 47 & 48 Vict. c. 66, s. 3, subs. (1) and (4).

In the cases of Sees of recent foundation (under 38 & 39 Vict. c. 34

;

41 & 42 Vict. c. 68 ; and 4 Edw. vii., c. 30), it is provided that so long

as there is not a dean and chapter, His Majesty may appoint the bishop

by letters-patent, and those letters-patent shall be made in the like

manner, so far as circumstances admit, and have the same effect as

letters-patent of His Majesty nominating a bishop in the case of a

bishopric where a dean and chapter have not proceeded to elect a bishop

in accordance with the licence and letters-missive of His Majesty (see

55 Hen. viii. c. 20, s. 3), and that from and after the foundation of such

dean and chapter a vacancy in that bishopric shall be filled in the same
manner as a vacancy in any other bishopric in England.

In pursuance of these enactments the Crown for the present appoints

directly by letters-patent to the Sees of St. Albans, Liverpool, Newcastle,

Southwell, Wakefield, Southwark and Birmingham. In the case of Truro
{established under 39 & 40 Vict. c. 54), a chapter has been founded
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under the Truro Chapter Act, 1878, 40 & 41 Vict. c. 44. The bishopric

of Truro thereby became elective.

[Authorities.—See Bingham, Antiquities of the Christian Church, bk.

ii. c. 16; Godol. Rep. Can. 22; Ayl. Farergon, 240; Gibs. Cod. i. 104.]

Congo Independent State.—An African territory of

some 900,000 square miles lying to the north-west of Khodesia. It

is administered by a Governor-General representing tlie King of the
Belgians, in whom lies the sovereignty. Belgium has power of annexa-
tion nnder a Treaty of July 3, 1890 (Hertslet's State Papers, vol. Ixxxii.

p. 1013), continued by Act of August 1901.

Arrangements have been entered into with Great Britain for the

mutual surrender of deserters from merchant ships. The State is a

party to the Brussels General Act of 1890, which has been brought
within the Slave Trade Act, 1873 (St. E. & 0., Eev., 1904, vol. viii.,

" Merchant Shipping," p. 75 ; vol. xi. " Slave Trade," p. 1, which contains

the text of the Brussels Act).

Congregationalist.—See Nonconformist.

Congress (Diplomacy).—A meeting of representatives of sove-

reign Powers to discuss and regulate common interests.

The term " conference " is used where the matters upon which the

Powers are called to deliberate are of a more or less technical character,

or do not involve general policy. Thus the diplomatic assemblages at

Berlin in 1885, for the settlement of trade on the Congo and Niger, that

of Brussels in 1890, on the African slave trade, etc. [that of The Hague
in 1899 for the limitation and diminution of armaments, etc.], are called

conferences ; whereas that of Berlin in 1878, on Turkish affairs, is called

a congress.

This distinction has not always been followed in practice, and several

conferences between two Powers only bear erroneously in history the

name of Congresses. The first great European Congress seems to have

been that of Westphalia in 1648. (See Balance of Power.)
During the last century—since concerted action (see Concert,.

European) has become a method of diplomacy—congresses and con-

ferences of the Great Powers were frequent. The Congress of Vienna
in 1815 resettled the map of Europe after the disruption caused by the

Napoleonic wars; that of Aix-la-Chapelle in 1818, of Laybach in 1820,

and of Vienna in 1822, arose out of the work of Vienna.

The Congress of Paris in 1856 dealt with the Christian communities,

of Turkey (see also Declaration of Paris), and that of Berlin in 1878

with the nationalities and territorial distribution of the new States of

the Balkan Peninsula.

The conferences on postal and telegraphic arrangements, on fisheries,

copyright, industrial property, quarantine, etc., have been numerous.

Only those States which sign the resolutions are bound by them ; there

is no implied obligation arising from participation by any Power in the

deliberations to be bound by the majority upon any point.

Eivier's Frincipes (cited below) contains a full account down to its.

date of the preliminary procedure, ceremonial, deliberations, resolutions,

and protocols (q.v.) of congresses and conferences. M. Poinsard, secretary

of the Bureaux Internationaux de la propri4tS intcllcctuelle, has published

the first volume (see below) of a treatise devoted to the conventions.
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which have been concluded at these conferences, and which have now
become a formidable body of international regulations.

[Authorities.—Eivier, Frincipes dn Droit des gens, Paris, 1896, vol. ii.

pp. 8 et seq. ; Holtzendorff, Hcmdhuch des Vdlkerrechts, Hamburg, 1887,
vol. iii. ; Twiss, Zmo of Nations in Time of Peace, Oxford, 1884; Philli-

niore. International Law, vol. iii., London, 1873 ; Charles de Martens,
Guide Diplomatique, vol. iii.; Poinsard, Etudes de Droit International

Conventionnel, 1894.]

Conjug'al Rights.—See PtESTiTuxiox or Conjugal Eights.

Conjuration.—The invocation or conjuration of any evil spirit.

This was made felony by 33 Hen. viii. c. 8, and under that and subse-

quent statutes many persons were condemned to death for the alleged

practice of conjuration and other kinds of witchcraft. Prosecutions for

these supposed crimes were abolished by 9 Geo. ii. c. 5, but by sec. 4 of

the same Act—a section which is still unrepealed, but is amended by
S. L. K. 1887, although practically obsolete—persons pretending to

exercise any kind of witchcraft or conjuration are liable to imprison-

ment for one year.

Connivance.—See Divorce.

Conquest (Int. Law) is the forcible appropriation by one Power
of territory belonging to another. The completion of the act of appro-

priation followed by a declaration of annexation vests the title of

sovereignty in the conquering Power, but until some such definite

announcenient or proclamation has been made of an intention to keep

the conquered territory, the conquering Power, [perhaps], has only the

rights of occupation, and not of sovereignty. The best, and most usual,

evidence of conquest is furnished by the conclusion of a treaty of peace.

But the lapse of time and recognition by foreign States are also relevant

evidence. Both these latter elements operated in favour of conquest in

the decision of the Hesse Cassel Case (see Hall, International Law, 5th ed.,

pp. 567 et seq.). The effects of conquest are—(i.) "To validate acts done

in excess of the rights of a military occupant between the time that the

intention to conquer has been signified and that at which conquest is

proved to be completed ;
" (ii.) " to confer upon the conquering state pro-

perty in the conquered territory : and to invest it with the rights and
affect it with the obligations which accompany the absorption of terri-

tory into a foreign state;" (iii.) "to invest the conquering state with

sovereignty over all subjects of a wholly conquered state, and over

such subjects of a partially conquered state as are identified with the

conquered territory at the time when the conquest is definitively

accomplished, so that they become subjects of the state and are

naturalised for external purposes without necessarily acquiring the full

status of subject or citizen for internal purposes " (Hall, uhi sup., pp.

570, 571). It is usual, however, to give the inhabitants of conquered

territory the opportunity of electing, within a prescribed time, to retain

their nationality. The condition of retiring to their State of origin is

generally annexed. On the cession of Alsace and Lorraine to Germany
in 1871 French inhabitants of these provinces retaining their French
nationality, though required to emigrate, were allowed to keep their

lands within the conquered territory. As to colonies acquired by
conquest, see Colony.
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ConsangCUinity.—Consanguinity, or relationship by blood, is

of two kinds: (1) Lineal, SiS between ancestors and descendants in a

direct line; and (2) Collateral, as between the stocks descended from

a common ancestor. Lineal consanguinity, however remote, is a bar to

marriage. Collateral consanguinity is a bar to the third degree com-
puted according to the reckoning of the civil law (see Lock v. Lake, 1757,

2 Lee, 420). Tiius, cousins-gerinan or first cousins, being only related

in the fourth degree, may intermarry. See 32 Hen. viii. c. 38. The
authority of the Table of Prohibited Degrees compiled by Archbishop
Parker in 1563, and the state of the law before 1835, are discussed

under Affinity (q.v.).

All marriages within the prohibited degrees, whether of consan-

guinity or afhnity, are now absolutely null and void by the Marriage

Act, 1835, commonly called "Lord Lyndhurst's Act."

The only distinction drawn by that Act between consanguinity and
affinity was as to past de facto marriages, those of affinity becoming
statutably unimpeachable, while those of consanguinity were left to the

operation of the Ecclesiastical Courts.

Half-blood relationships constitute consanguinity equally with

those of the whole blood; and the prohibitions attach as between an
illegitimate person and the natural relations of such person (E. v.

Inlutbitaiits of Brighton, 1861, 1 P>. & S. 447).

[Authorities.—See Gibs. Cod. i. 412; Pollock and Maitland, Histm^y

of English Laic, ii. 383 ; Hammick, Marriage Law of England, 30

;

Bishop, Marriage and Divorce, i. s. 262.]

Consecrated Ground.—Ground set apart for the purposes

of burial by the act of consecration (see Consecration ; Burial).

Consecration.—This term is employed in relation to both

persons and things, and means the setting apart for sacred purposes.

Consecration of Archbishops and Bishops.—The form used in the

ordaining or consecrating of an archbishop or bishop is given in the

Book of Common Prayer. Till consecration an archbishop or bishop

cannot sue for his temporalities ; and, upon consecration, benefices held

by him before his election become vacant. See Cripps, Church and
Clergy, 6th ed., p. 81. See Archbishop; Bishop; Conge d'elire.

Consecration of Churches, Churchyards, etc.—A competent endowment
must be provided before a church can be consecrated. There is no pre-

scribed form for the consecration of churches, churchyards, etc., but a

form in general use is given in Phillimore's Ecclesiastical Laiv, 2nd ed.,

vol. ii. pp. 1391 e^ seq. In the case of additions made to existing church-

yards, the Consecration of Churchyards Act, 1867, provides that, instead

of the usual service, the bishop may sign an instrument of consecration,

which has the same legal effect as a sentence of consecration.

Consecutive Sentences.—See Cumulative Sentences.

Consensus gentium is the common standard of conduct

among civilised communities upon which intercourse among them is

based.

Consent.—See Contract.
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Consent Order.—A consent order is not itself a contract,

although the consent is, nor is it less a contract, and subject to the
incidents of a contract because there is superadded the command of a
judge {Wenhvorth v. Bullen, 1829, 9 Barn. & Cress. 840; 38 E. R. 353;
Lievesley v. Gilmorc, 1866, L. R. 1 C. P. 570 ; Conolan v. Leyland, 1884,
27 Ch. D. 632).

Such an order is binding on all parties to the suit {Stannard v.

Harrison, 1871, 19 W. R. 811; Moss v. Leatham, 1837, 2 Moore, P. C.

73; 12E. R. 930).

It is sufficient evidence of there being a contract between the parties,

and it may be pleaded as an estoppel, and is as effective as such as a
judgment whereby the Court exercises its mind on a contested case

{In re Sonth American and Mexican Co., [1895] 1 Ch. 37); and see

Serrao v. Noel, 1885, 15 Q. B. D. 549.

An 'order by consent dismissing an action for want of prosecution

does not operate as a bar to a second action, unless it proceeds upon a
compromise of the cause of action {Magnus v. NafAonal Bank of Scotland^

1888, 36 W. R. 602). An order by consent for discontinuance of pro-

ceedings is not a bar to a subsequent action {The Kronprinz, 1887, 12
App. Cas. 256).

By the Judicature Act, 1873, 36 & 37 Vict. c. 66, s. 49, no appeal

from a consent order is allowed, except by leave of the Court or judge
making such order.

Counsel and solicitors have general authority to bind their clients

by consenting on their behalf {Mattheics v. Munster, 1888, 20 Q. B. D.
141 ; In re Neiven, Carruthers v. Neiven, [1903] 1 Ch. 812) ; and a consent

given by the London agent of a country solicitor will bind the lay client

{Prcstwick v. Foley, 1865, 18 C. B. (N. S.) 806 ; Withers v. Parker, 1859,

28 L. J. Exch. 292 ; In re Neioen, supra). Where it is shown that

counsel has exceeded his authority, an order purporting to be made with
the consent of the client may be set aside {Neale v. Gordon Lennox,

[1902] A. C. 472); and so where counsel gives consent to a compromise
under a misapprehension, or where counsel on both sides are not ad
idem {Hickman v. Berens, [1895] 2 Ch. 639 ; Holt v. Jesse, 1876, 3 Ch.

177). See Advocate.
A consent once given cannot arbitrarily be withdrawn, unless it

is shown that there has been some mistake which satisfies the Court
that the consenting party ought not to be bound {Harvey v. Croydon

Union Bnral Sanitary Authority, 1884, 26 Ch. D. 249 ; In re West Devon
Great Consols Mines', 1888, 38 Ch. D. 51 ; Elsas v. Williams, 1884, 52'

L. T. 39).

A consent order will not be set aside if the rights of third parties

will be thereby prejudiced (TAe Bellcairn, 1885, 10 P. D. 161 ; Hammond
v. Schofield, [1891] 1 Q. B. 453).

After an order has been passed and entered, it will only be set aside

for the same reasons as an agreement {A.-G. v. To7idine, 1878, 7 Ch. D.

388 ; Huddersfield Banking Co., Ltd., v. Henry Lister & Son, Ltd., [1895]
2 Ch. 373 ; Davenport v. Stafford, 1845, 8 Beav. 503 ; 50 E. R. 198). The
grounds for setting aside such an order are usually fraud or mistake.

For a case of common mistake, see Huddersfield Baulking Co., Ltd. v.

Henry Lister & Son, Ltd. {uhi sicpra). In Moore v. Peachey, 1892, 66 L. T.

198, a garnishee order was set aside on the ground of mutual mistake.

Relief, however, may be granted even though the mistake be unilateral

only {Mullins v. Howell, 1879, 11 Ch. D. 763).
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After a judgment taken by consent has been completed, it cannot be

set aside otherwise than by a fresh action brought for the purpose, unless

(1) there has been a clerical mistake or error arising from an accidental

slip or omission within the meaning of R. S. C. 1883, Order 28, r. 11;
or (2) the judgment as drawn up does not correctly state what the

Court actually decided and intended to decide, in either of which
cases the application may be made by motion in the action (Amsiuorth
V. Wilding, [1896] 1 Ch. 673 ; Hnddersfield Banking Co. v. Henry Lister

& Son, Ltd., [1895] 2 Ch. 373; Gilhert v. Endean^lSI^, 9 Ch. D. 259;
Emeris v. Woodward, 1889, 43 Ch. D. 185). It seems, however, that the

rule is not so strict in respect of consent orders which are interlocutory

in character {Mulliiis v. Hoivell, 1879, 11 Ch. I). 763); and see judgment
of Romer, J., in Ainsworth v. Wilding {uhi supra).

The next friend of an infant plaintiff is competent to give his consent

to any matter relating to the conduct of an action {KnatcJibull v. Foiole,

1876, 1 Ch. D. 604). But if the next friend does anything in the action

beyond the mere conduct of it, whatever is so done must be for the

benefit of the infant, and accordingly a next friend has no right to con-

sent on behalf of an infant to a compromise by which the infant gives

up a right, and the next friend obtains a benefit {Rhodes v. Sivithenhank,

1889, 22 Q. B. D. 577).

The Court of Bankruptcy can go behind a consent order {Ex parte

Lennox, 1886, 16 Q. B. D. 315; Ln re Hawkins, Ex parte Troup, [1895]
1 Q. B. 404).

In the K. B. D. an order cannot be drawn up upon a consent, signed

by a party or his solicitor, written upon a summons, uidess it has been
initialed by a judge or master (P. M. R., r. 20).

Where the defendant has appeared by a solicitor, no order for

entering judgment can be made by consent, unless the consent of

the defendant is given by his solicitor or agent (R. S. C, Order 41,

r. 9).

By the Debtors Act, 1869, 32 & 33 Vict. c. 62, s. 27, a consent

order, whereby the plaintiff is authorised to sign or enter up judgment
or to take out execution must be filed within twenty-one days after the

making of the order in the Bills of Sale Department, Central Office,

otherwise the order, and any judgment signed or entered up on it, and
any execution issued on such judgment is void. Non-compliance with
the section only avoids the judgment as against the creditor, and not

as against the debtor himself {Goivan v. Wright, 1887, 18 Q. B. D. 201);
and although a judgment for a debt is avoided the debt remains, and
there is no merger {Vihart v. Coles, 1890, 24 Q. B. D. 364). Where a

consent order for judgment was not filed, and the plaintiff recovered the

amount of the judgment under a garnishee order, he was ordered to pay
over the whole amount to the trustee in bankruptcy of the defendant

{In re Smith ; Ex parte Broivn, 1888, 20 Q. B. D. 321). An order made
by consent at the trial that the pleadings be withdrawn, and that the

defendant pay the plaintiff' a specified sum and costs, is not a "judge's

order made by consent" within the section {Ex parte Lennox, 1886, 16

Q. B. D. 315).

Where a defendant has not appeared, or has appeared in person, no
consent order for judgment will be made unless the defendant attends

before a judge and gives his consent in person, or unless his written

consent is attested by a solicitor on his behalf (R. S. C, Order 41, r. 10).

This practice applies only to the K. B. D. In the C. D. a defendant
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must sign the registrar's book, unless counsel appears in Court on his

behalf and consents {Elliman v. Sequah, 1903, W. N. 187).

[AutJiorities.—See The Anmcal Practice ; Seton, Judgments and Orders,

6th ed., pp. 124-127; 39 Sol. Jour., pp. 260, 279, 294.]

Consent (to Commission of Offences).— See
Abominable Chime ; Abduction ; Age, Presumptions as to ; Assault

;

Lunacy; Eape.

Consequences.—In the phrase "warranted . . . free from
all consequences of hostilities, riots," etc., " consequences " means proxi-

mate consequences (lonides v. Universal Marine Insurance Co., 1863, 14
C. B. (N. S.) 259). Loss occasioned by the master of a vessel refusing to

proceed, on his voyage for fear of capture by belligerents, is not loss due
to the consequences of hostilities, the vessel not having encountered any
direct hostilities {Nickels v. London and Pi^ovincicd Marine, etc.. Insurance

Co., 1890, 70 L. J. Q. B. 29).

Conservancy.—See PavERS Conservancy; Thames.

Consideration.—See Contract; Bills of Exchange; Bills
of Sale.

Consistory Court.—The Consistory or Consistorial Court,

or more shortly the Consistory {consistoriicm), is the tribunal wherein
the ordinary forensic jurisdiction of the bishop is exercised. Such a
Court exists, as of course, in every diocese in England, except Canter-
bury, wherein the diocesan Court is styled, by reason of its limited

jurisdiction, the Commissary Court, the archbishop's metropolitan juris-

diction being exercised in the Court of Arches {q.v.). As to origin of

Consistory Courts, see Archdeacon. By the patent appointing the

officer commonly known as the Chancellor, a title which, though
hardly ever found in the patent, receives statutory recognitiou in the

Elizabethan Act of Uniformity (1 Eliz. c. 2), s. 23, the bishop usually

commits all jurisdiction to him, whether contentious or voluntary, under
two separate offices, those of Official-Principal {q.v.) and Vicar-General

{q.v.). The two offices have from time to time in practice become
confused, and the titles have been consequently used somewhat indis-

criminately; but, broadly speaking, this distinction between them is

inherent, and has always been traceable, viz., that the contentious juris-

diction belongs to the official-principal, the voluntary jurisdiction to the

vicar-general. Both jurisdictions may be said to be in a sense judicial,

being derived from the bishop as judex ordinarius. But the strictly

forensic office, viz., that of hearing and determining causes between
party and party, is that which is exercised by the chancellor of the

diocese {qua official-principal) in the Consistory Court. For instance,

applications for faculties which now form the staple business of Con-
sistory Courts, are, even if actually unopposed, strictly forensic, being

commenced by citation calling on all persons having an interest to

oppose. The seal of the Consistory Court is often affixed to various

documents, e.g. Licences {q.v.), which, it is conceived, are not in reality

acts of the Court. This practice is probably due to Canon 124 of 1603
limiting chancellors to one seal. Prior to 1858 the Consistory Courts

had within their several dioceses concurrent jurisdiction with the Courts
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of their respective provinces in matters testamentary and matrimonial.
But by the Court of Probate Act, 1857, 20 & 21 Vict. c. 77, and the
Matrimonial Causes Act, 1857, 20 & 21 Vict. c. 85, the ecclesiastical

jurisdiction in both classes of matters ceased as from January 1, 1858.

Its former existence is, however, important to be borne in mind for

matters of research. The Cliurch Discipline Act, 1840, 3 & 4 Vict. c. 86,

abrogated the criminal jurisdiction of the Consistory Courts over clerks

in holy orders ; but the Clergy Discipline Act, 1892, 55 & 56 Vict. c. 32,

provides that for " an offence against morality, not being a question of

doctrine or ritual," a clergyman may be prosecuted and tried " in the
Consistory Court of the diocese in which he holds preferment." On
the scope of this Act, see Bishop of Rochester v. Harris, [1893] P. 137,

and Lee v. Flack, [1896] P. 138, reversed in P. C. siib nom. Beneficed

Clerk V. Lee, [1897] App. Cas. 226 ;
[Sweet v. Young, [1902] P. 37]. (See

also Discipline, Ecclesiastical.)

In general an appeal lies from the sentence of a Consistory Court to

the proper Provincial Court, i.e. either the Arches Court of Canterbury
or the Chancery Court of York. Under the Statute of Appeals (24
Hen. VIII. c. 12, s. 6) such appeal must be interposed within fifteen

days of sentence. In cases under the Clergy Discipline Act, 1892, an
appeal of either party on a question of law, or of the defendant (with
leave of the Appellate Court) on a question of fact, lies, at the option

of the appellant, either to the Provincial Court, or to the King in

Council (s. 4).

The patents of the chancellors of the various dioceses differ very
considerably. Their terms (as in 1882) are set out in the Appendix to

the Report of the Ecclesiastical Courts Commissioners made in 1883.

It is noticeable that in many dioceses there is an express reservation to

the bishop granting the patent, and his successors, to execute the office

either alone or with the chancellor. This reservation is probably made
in compliance with Canon 11 of 1640. (As to the legal validity of the

Canons of 1640, see Ecclesiastical Law
;
[and its effect, in law, is to

oust the, chancellor's jurisdiction unless and until the bishop's consent

has first been obtained {B. v. Tristram, [1902] 1 K. B. 816)].) Notwith-
standing the existence of such a reservation, the fact of the bishop's

interest in a suit is no ground for prohibiting the Consistory Court from
proceeding {Ex parte Medivin, 1853, 1 El. & Bl. 609). Solicitors have
now the full right of practising in all Consistory Courts. See Solicitors

Act, 1877, 40 & 41 Vict. c. 25, s. 17. For the officers of the Consistory

Court, see Registrar, Proctor, and Apparitor. The rules of practice

in the various Consistory Courts are very divergent. A useful list

of them (as in 1895) will be found in Phillimore's Ecclesiastical Law,
2nd ed., vol. ii. pp. 998-1001. The special practice under the Clergy

Discipline Act, 1892, is regulated by the Clergy Discipline Rules, 1892,

for which see [St. R. & 0., Rev., 1904, vol. iv., "Ecclesiastical Court," E,

pp. 61-109].

[Authorities.—Godol. Bep. Can. 83 ; Gibs. Codex, i. xxv., and ii. 986

;

Ayliffe, Farergon, 160, 395.]

ConSO IatO del lYIarC.—A code, ascribed to the fourteenth

century and Barcelona (Pardessus), of the usages governing the inter-

course of the maritime communities of the Mediterranean. It is

generally agreed that the Consolato, though more or less consecutive in

form, was not a law promulgated by any governing authority, but " a
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judicious collection of almost all the maritime usages which had been
previously observed by the different trading republics of the Medi-
terranean for ages preceding its date; and had from the equity, and
utility, and convenience of its rules, been voluntarily adopted by all

these maritime states, as a body of consuetudinary or common maritime
law" (Keddie, p. 46). Many of its articles passed into the French
Ordonnance sur la Marine of 1681, and thence, through the Code of
Commerce, into many of the legislations of Europe.

[^Atdhorities.—Chr. Eobinson, Collectanea Maritima, London, 1801,
containing a translation into English of the chapters of the Consolata
relating to Prize Law ; Pardessus, Collection des lois maritimes anterieures

au 18^ siMe, ii. ch. xii., containing a French translation of the Consolato ;
Eeddie, Researches Historical and Critical in Maritime International Law,
Edinburgh, 1844, pp. 45 et seq.; Hautefeuille, Histoire du droit Maritime,
Paris, 2nd ed., 1869, pp. 133 et seq.; Hosack, Rise and Growth of the Law
of Nations, London, 1882, pp. 164 et seq.']

Consolidated Fund.—The Consolidated Fund of Great
Britain and Ireland is the account of the Exchequer kept at the Bank
of England and the Bank of Ireland, into which all the revenue collected

by the four great departments of the Customs, the Inland Eevenue, the
Post Office, and the Commissioners of Woods and Forests, as well as

other moneys received directly or indirectly by other departments in

the course of their business, are paid, and out of which all public pay-
ments are made. This revenue includes the Customs, Excise, Stamps,
Land-tax, Estate Duty and House Duty, Property and Income-tax, the
Post Office and Telegraph Service receipts. Crown lands, and a group of

miscellaneous items amounting to over £3,000,000, or about one-thirty-

fourth of the whole revenue. It is paid into the bank mainly through
the Inland Eevenue Office.

Before the Act 27 Geo. in. c. 13, in 1787, which constituted the
Consolidated Fund, the proceeds of the taxes were carried to separate

and distinct funds, but this Act directed that they should be carried to,

and constitute, the Consolidated Fund. Not only the duties and taxes,

but loans raised when the taxes are insufficient to meet the annual
expenditure, are also paid to the account of the Exchequer for the
credit of the Consolidated Fund. It is the gross, not the net proceeds,

which are thus paid in; this being made obligatory by sec. 10 of the

Exchequer and Audit Departments Act, 1866, 29 & 30 Vict. c. 39, which
provides for the management of the Consolidated Fund by the Exchequer
and Audit Departments. The only exception is, that the salaries of

employees in the revenue departments are paid for in the first instance

out of revenue receipts, and these advances are afterwards paid out of

the parliamentary votes for the various departments.

The payments out of the Consolidated Fund are of two kinds:

1. Those made by authority of permanent grants under various Acts of

Parliament, 2. Those made pursuant to annual votes in Committee of

Supply. The former are called the Consolidated Fund Services; the

latter the Supply Services. The services provided for under the first

head are

—

{a) The National Debt, including the funded and unfunded debt

(see Funds); {h) the civil list (see List, Civil); (c) annuities to the

Eoyal Family, and pensions; {d) salaries and allowances of certain

independent officers; {e) the salaries of judges in Great Britain and
Ireland; (/) certain miscellaneous services.

VOL. III. 30
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In regard to this class of services and the supply services, full details

are given in the annual finance accounts. The grants for the supply-

services are provided for according to estimates presented to the House
of Commons in Committee of Ways and Means. The resolutions making
these grants, upon being adopted by the House, are embodied in bills

once or twice during the session, which ultimately, in the ordinary course,

become Ways and Means Acts or Consolidated Fund Acts, and give

parliamentary authority for the payment of public money while the

session is going on. Finally, the Appropriation Act embodies these

previous Acts, sets out the votes in detail, and appropriates to them
specifically the sums received from the Consolidated Fund. Thus all

payments out of the Fund are made by and under the authority of some
Act of Parliament.

[Authorities.—See Anson, Law and Custom of the Constitution ; Dicey,

Law of the Constitution; and Todd, Parliamentary Government in England,

See also article Accountants of the Chown.]

Consolidated Stock.—Government or other stocks which
have been consolidated into one fund. The most familiar instance

of consolidated stock is the Consolidated Annuities (Consols), which
represent a number of different stocks issued by the Government at

different periods and rates of interest, and first consolidated in the reign

of George ii.

Under the Companies (Clauses) Act, 1845, power is given to public

companies, with the consent of three-fifths of the votes of their share-

holders, to convert or consolidate all or any part of their fully paid

shares into a general capital stock, to be divided amongst the share-

holders according to their respective interests therein (s. 61); and by
the Metropolitan Board of Works (Loans) Act, 1869, the Metropolitan

Board of Works, which is now represented by the London County
Council, was empowered to create and issue capital stock to be called

Metropolitan Consolidated Stock. The London County Council has also

stock of its own known as London County Stock.

A company formed under the Companies Acts, 1862-1900, may con-

vert its paid-up shares into stock, if authorised to do so by its articles

{C. A., 1862, s. 12).

Consolidation of Actions.—Causes or matters pending
in the same Division of the High Court may be consolidated by order of

the Court or a judge (E. S. C, Order 49, r. 8). The application is usually

made by summons, which can be heard, in the K. B. D. by a master, and
in the P. D. and A. D. by a registrar (Order 54, r. 12). One summons
should be taken out entitled in all the actions {Ward v. Pomfret, 1840,

1 Sco. K E. 410?i. ; 1 M. & Gr. 559 ; see Chitty's Forms, p. 201), and it

may be done at any time after appearance {Hollingsworth v. Brodriek,

1836, 4 Ad. & E. 646; 6 K & M. 240; Booth v. Payne, 1841, 1 Dowl.
N. S. 348). In the C. D. the application is sometimes, though not
generally, made by motion.

In the Chancery Division, if the actions are not attached to the

same branch of that division, an order must be obtained for transfer of

one of them to that branch in which the application is to be made.
(Dan. Ch. Pr., 7th ed., p. 1611.) For forms of order, see Seton, 6th ed.,

pp. 832, 833. Actions in the High Court in which the parties are the

same may now be consolidated on the application of the plaintiff {Martin
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V. Martin & Co., [1897] 1 Q. B. 429), or, as under the practice before the
Judicature Acts, by the defendant. The makincj of an order is left to

the discretion of the judge at chambers (ibid).

After consolidation, only one set of pleadings is necessary, and the
consolidated actions proceed as if they were one action. Where a
difference as to the conduct of the proceedings arises between the
plaintiffs in a consolidated action, the Court will remove the plaintiffs

in one action and add them as defendants, giving conduct to the plaintiffs

in the other action (Ilolden v. Silkstone & Dodworth Coal and Iron Co.y

1881, 30 W. E. 98).

AVhere money is paid into Court in two or more actions which are

consolidated, and the plaintiff proceeds to trial in one and fails, the
money paid in, and the costs in all the actions, are dealt with in the
samelnanner as in the action tried (R. S. C, Order 22, r. 8).

It appears that where many actions are oppressively and vexatiously

brought by the same plaintiff for the purpose of trying the same ques-

tion, the Court or a judge will interfere, either by staying the proceedings

or giving time to plead in all the actions but one upon terms, or in some
other way (Chitty, Archbold, p. 408). And see Abuse of Process.

So where many actions are brought by different plaintiffs against the

same defendant for the same matter, one will be made a test action for

all (A7710S V. Chadwick, 1877, 4 Ch. D. 869).

[See Stay of Proceedings and Test Action.]

Libel Actions.—^Where actions are brought by the same plaintiff for

the same or substantially the same libel against several defendants, they
may be consolidated and tried together. The jury assess the whole
•damages (if any), and apportion it among the several defendants (see

Law of Libel Amendment Act, 1888, 51 & 52 Vict. c. 64, s. 5). An
order can be made for consolidation of actions brought by the same
persons against different Defendants in respect of the same libel before

delivery of defence (Stone v. Press Association, [1897] 2 Q. B. 159).

Bankruptcy.—Where two or more bankruptcy petitions are presented

against the same debtor, or against joint debtors, the Court may con-

:solidate the proceedings or any of them on such terms as the Court
thinks fit (Bankruptcy Act, 1883, 46 & 47 Vict. c. 52, s. 106).

In Admiralty.—The Admiralty Division exercises a larger power
of consolidation than that conferred by Order 49, r. 8. The Court of

Admiralty had, and the Admiralty Division has, power to consolidate

any actions, the decision of which depends on the same facts. So where
several actions are brought against a ship by different plaintiffs in respect

of one collision they may be consolidated (The William Hutt, 1860, Lush.

25 ; and see The American and Syria, 1874, L. R, 4 A. & E. 226). Actions

on bottomry bonds can be consolidated (The Albion, 1825, 1 Hagg. 333);
and actions for wages (The Helen B. Cooper, 1871, L. K. 3 A. & E. 339).

In salvage actions consolidation is not limited to cases where the rights

of the various claimants depend upon the same facts or arise out of

services of the same description, but may be ordered whenever the actions

arise out of services rendered to the same ship in relation to the same
peril (The Strathgarry, [1895] P. 246). In such cases consolidation will

be ordered whenever it appears to be convenient, without regard to the

consent of the parties, and without holding out any threat as to costs

{ibid.). The consolidated actions proceed as one, but when the interests

of one of the plaintiffs in a consolidated salvage suit is adverse to the

interests of the other plaintiffs, separate counsel on his behalf may be
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heard at the hearing of the consolidated cause (ibid, and The Scout, 1872,

L. R 3 A. & E. 512). As to the costs of appearing by separate counsel,

see The Longford, 1881, 6 P. D. 60.

In the County Courts the judge may order consolidation (upon such

terms and conditions as may be just) of several actions brought by the

same plaintiff against the same Defendant in the same Courts, in respect

of different causes of action which might have been joined in one action

(C. C. Kules, Order 8, rr. 1 and 4).

Where the plaintiffs are different but the defendant the same, and
the actions arise out of the same breach of contract or wrong, the defen-

dant may apply to have all the actions except one stayed, on undertaking

to be bound by the result of the selected action {ibid. r. 2).

If several actions of contract be brought in the same Court by the

same plaintiff against several defendants, and the event of the actions

depends on the finding of the judge or jury on some question common to

all, the judge may at any time select one action for trial and stay the

others ; but the judgments in the selected action will not bind any of the

parties in the other action {ibid. r. 7).

[Authorities.—The Annual Practice, 1907, Notes to Order 49, r. 8

;

The Annual County Courts Fractice, 1906 ; Chitty's Archbold's Practice,

14th ed., 1885 ; Chitty's King's Bench Forms, 13th ed., 1901 ; Daniell's

Chancery Practice, 7th ed., 1901 ; Daniell's Chancery Forms, 5th ed.,

1901 ; Seton's Judgments and Orders, 6th ed., 1901 ; Williams's Bank-
ruptcy Practice, 8th ed., 1904 ; Williams and Bruce on Admiralty Practice

3rd ed., 1902.]

Consolidation of Appeals. —See Privy Council;
Eevising Barrister.

Consolidation of IVIortgagcs.—See Mortgage.

Consolidation of Statutes.—The term " consolidation,'"

as applied to statute law, means the combination in a single measure
of enactments relating to the same subject-matter, but scattered over

different Acts.

For this purpose mere paste-and-scissors consolidation seldom suffices.

Its result would be, in many cases, alteration of meaning. It also tends

to prolixity and ambiguity.

Literal reproduction often means substantial alteration. An Act of

Parliament speaks with reference to the time at which and the circum-

stances under which it is passed. The language of three hundred or even

of fifty years ago would often have an entirely different meaning if

reproduced in an Act of the present day. The mere collocation of

enactments of different dates alters the sense.

The enactments to be reproduced are often unduly prolix, and even

where that is not so, the net result of a long series of amendments of the

law can frequently be summed up very briefly.

The language of different Acts, even when they relate to the same sub-

ject-matter, is often not uniform. The same expressions are differently

defined, and are given different meanings by the context. Hence altera-

tion of language is necessary for the sake of clearness and consistency.

Por all these reasons the work of consolidation can seldom be effected

mechanically. The law has to be re-written in such a form as to preserve

its substance whilst altering its form. But care has to be taken to.
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preserve the material language, unless there is any special reason for

altering it, and specially to preserve, if and as far as possible, expressions

on which a judicial construction has been placed, or which have acquired

a particular signification in practice.

It is, however, rarely possible to reproduce existing statute law
without some slight alteration of substance. Ambiguities and incon-

sistencies have to be removed ; modern machinery has to be substituted

for machinery which has become obsolete or inconvenient. Alterations

of this kind may properly be described as necessarily incidental to the

process of consolidation ; and, if their nature is fully and fairly explained,

objection will probably not be raised on the ground that the measure
goes beyond the proper scope of consolidation. A consolidation bill

ought therefore to be accompanied by a memorandum and notes on
clauses showing what alterations of this kind are made by the bill.

In order to make sure that the existing enactments have been fully

reproduced, and that nothing has been overlooked, a reference to each
section reproduced is usually given on the margin of each reproducing

clause, and there is also a separate table of the enactments repealed and
superseded, showing where each repealed section is reproduced, or if it

has not been reproduced, on what ground it has been omitted. There is

thus a double check on the accuracy of the consolidation. The marginal

reference shows whence the new law is derived ; the table of comparison
shows how the existing law is accounted for.

Experience shows that under existing conditions of English parlia-

mentary government, consolidation should not, as a general rule, be

combined with substantial amendment of the law. Where a bill aims

both at consolidation and at amendment, it is practically impossible to

confine proposals for amendment to the new provisions as distinguished

from those which are merely reproductions of existing law. The whole
bill becomes open to criticism and amendment in committee, and if the

subject is in the least degree contentious, the chances of passing it are

very small.

Where amendment of substance as well as of form is needed, one of

three courses may be adopted. An amending bill may be introduced,

and, when passed, followed by a consolidation bill. Or, when the pro-

visions of the amending bill are past the committee stage, they may be

embodied in a consolidation bill. This course was adopted with the

Housing of the Working Classes Act, 1890, the Public Health (London)

Act, 1891, and the Factory and Workshops Act, 1901, but is attended

by many risks. Or, lastly, it may be more expedient to make consolida-

tion precede substantial amendment, an assurance being given that

re-enactment of the existing law is not in any way to prejudice or

preclude future amendments. The fact is that simplification of the form

of the law facilitates amendments of substance.

There is often difficulty in determining the boundary lines of a

consolidation bill, in saying what enactments it should or it should not

reproduce. Each bill of this kind ought to be regarded as a chapter in

an ideal code, and considered in its relations to kindred branches of the

law. It should be considered before a provision is inserted, whether it

might not find a more appropriate place in another chapter ; before it

is omitted, where else it could be better placed if kindred branches of

the law were consolidated. But theoretical considerations of this kind

must often give way to considerations of policy. It is frequently better

to have incomplete consolidation than no consolidation at all, and to
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avoid enactments which it would be dangerous under existing circum-

stances to touch.

The headings of the index to the statutes will often suggest what
enactments should be combined in a single consolidation bill. It may
be convenient to have a separate table showing what enactments, though
related to the subject-matter of the bill, are left outstanding, and for

what reasons they are so left.

It will be observed from what has been said that the task of con-

solidating the statute law, if properly performed, is usually one of

considerable labour and difficulty. It involves on the part of the

draftsman accurate knowledge both of the past history and of the

present state of the law. He must know not merely the letter of the

law, but how it is interpreted in practice, and for that purpose must
derive assistance not only from judicial decisions, but from the practical

knowledge of those engaged in the administration of the law.

And when a measure of this kind has been prepared there is difficulty

in getting it through Parliament. Governments are naturally reluctant

to make themselves responsible for a class of measures for which there

is no great demand, and members of Parliament are reluctant to take

measures of this kind on trust, and are too apt to regard them as

convenient opportunities for suggesting substantial amendments of the

law. For the purpose of meeting these difficulties, the experiment was
tried some years ago of submitting consolidation measures to the joint

committee of Lords and Commons which was originally established

for the consideration of statute law revision bills, with instructions to

examine the measures for the purpose of seeing how far they were
accurate reproductions of the existing law. Under this system the

responsibility for deciding the difficvilt questions which are sometimes
raised by the juxtaposition of enactments in different statutes, and for

determining whether a particular construction should be placed on an
ambiguous expression, or whether it is safer to " consolidate the doubt,'*

rests with the committee. The experiment was eminently successful in

the year 1894, when it resulted in the passing of four important con-

solidation Acts, including the Merchant Shipping Act with its 748
sections and 22 schedules. With respect to this Act, the joint com^
mittee reported that the bill as passed by them " reproduces the

existing enactments, with such alterations only as are required for

uniformity of expression and adaptation to existing law and practice,

and does not embody any substantial amendment of the law." Parlia-

ment accepted this report as satisfactory, and the measure passed through

the House of Commons without any difficulty or delay. Subsequent
attempts to pass measures of consolidation were less successful, and for

several years the work of systematic consolidation has been at a stand-

still. However, in spite of the difficulties adverted to above, a reasonable

number of consolidation measures were passed within the quarter of a

century preceding 1895. Among them may be mentioned those relating

to the Coinage, the National Debt, Stamps and Stamp Duties, the

Customs, the Management of Taxes, the Slave Trade, Public Health,

Weights and Measures, the Militia, Sheriffs, Coroners, Mortmain, County
Courts, Commissioners for Oaths, Factors, Lunacy, Foreign Jurisdiction,

Foreign Marriages, the Housing of the Working Classes, Municipal
Corporations, Public Libraries, Trustees, Copyhold, Diseases of Animals,

Merchant Shipping, Friendly Societies. Most of these Acts were drawn
in pursuance of recommendations by the Statute Law Committee, and
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through the agency of the Parliamentary Coimsel's Office. A list of
consolidation measures prepared and passed in the latter part of the
nineteenth century will be found in Appendix iv. to the Memorandums
on Statute Law Eevision and the Improvement of the Statute Law,
which were published as a Parliamentary Paper in 1893 (C. 22).

With the view of meeting the Parliamentary difficulties in the way
of consolidation bills, Mr. Balfour, in 1902, proposed a new standing
order providing for the appointment in each session of a select com-
mittee on consolidation bills. Every consolidation bill was, after second
reading, to be referred to this committee, who were to report whether
the bill made any alterations in the law, and, if so, what these alterations
were. If the committee reported that the bill made no alterations, the
bill was to stand for third reading. If the committee reported that the
bill made alterations, the discussion in committee of the whole House,
and on report, was to be limited to those alterations. However, the
proposed order did not reach the stage of discussion.

[See Ilbert, Legislative Methods and Forms, Oxford, Clarendon Press,

1901.]

Conspiracy.—This term, unlike combination (q.v.), is always
used in English law m maid parte, as importing an offence or a civil

wrong.

The crime of conspiracy as such seems to be peculiar to English law.
The Indian Penal Code, with one exception, avoids the use of the word
" conspire," and does not punish as a crime any conspiracy which does
not proceed to execution of an illegal act or use of illegal means (Mayne,
Grim. Law of India, 1896, p. 469). The exception is conspiracy within
or without British India to wage war, or attempt to wage war, against
the King, or to deprive him of his sovereignty in British India, or to

overawe by criminal force, or the show of criminal force, the Government
of India, or any local government of India (s. 121). This offence was
added to the Code in 1870 (Act xxvii. of 1870) by Sir J. Stephen as an
equivalent for the Imperial Treason Felony Act, 1848, 11 & 12 Vict,

c. 12 ; see 3 Stephen, Hist. Grim. Laiv, 308. For all other purposes that
Code treats conspiracy as a mode of abetment (s. 108), and does not
treat a conspiracy as abetment unless there is something done or omitted
in furtherance of the common object which amounts at least to a prepara-
tion for the concerted crime (Mayne, Grim. Law of India, 1896, p. 435).

The English conception of the offence is thus stated by eminent
judges:—

" The offence consists not merely in the intention of two or more,
but in the agreement of two or more, to do an illegal act by legal means, or
a legal act by illegal means (see authorities quoted in Quinn v. Leathern^

[1901] A. C. 495, 529, Lord Brampton). So long as such design rests in

intention only it is not indictable. When two agree to carry it into effect

the very plot is an act in itself, and the act of each of the parties promise
against promise, actics contra actum, capable of being enforced if lawful,

punishable if for a criminal object or the use of criminal means. And so
far as proof goes, conspiracy, as Grose, J., said (in B. v. Brisac, 1803, 4 East,

171 ; 7 R. E. 551), is generally ' a matter of inference deduced from
certain criminal acts of the parties accused done in pursuance of the
apparent criminal purpose in common between them. The number and
the compact give weight and cause danger '

" {Mulcahy v. B., 1868, L. K. 3

H. L. 317, Willes, J., approved in Quinn v. Leathern, [1901] A. C. 495
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511, 529, by Lords Macnaghten and Brampton). "Conspiracy differs

from other charges in this respect, that in other charges the intention to

do a criminal act is not a crime of itself until something is done amount-
ing to the doing or attempting to do some act to carry out that intention.

Conspiracy, howeves, consists simply in the agreement or confederacy to

do some act, whether it is done or not. We very often get facts sufficient

to establish the guilt of parties to a conspiracy other than acts which
have been done in pursuance of it; for example, there may be a

conspiracy to set fire to London in several different places at once,

and that conspiracy may be fully proved though no part of London
has in fact been set on fire" (B. v. Hibbert, 1875, 13 Cox C. C. 82-86,

Cleasby, B.).

The furthest point to which the legal conception of this offence has

been stretched was in B. v. de Kromme, 1892, 17 Cox C. C. 492, where
a man was held to have been rightly convicted of soliciting another

to conspire to cheat his employer by selling goods at an under-value.

Conspiracy is distinct from abetting (see Abettor), attempting (see

Attempt), or inciting to the commission of an offence.

In a very large number of cases it is unnecessary to resort to an
indictment for conspiracy. Where the scheme is executed there is no
need at all. Where the scheme has progressed so far as an attempt
to commit the offence planned, the principal can be indicted for the

attempt, and the counsellors or procurers (though co-conspirators) can be

dealt with, as principals where the attempt is treason or misdemeanor,

or as accessories before the fact if it be felony. But where all that is

done is preparation and the common design is abandoned or frustrated,

but the design is such as to create a public danger, it may still be

expedient to have resort to this criminal remedy. But quite apart from
criticism of the accepted definition of its elements, the motives for resort

to prosecution for this offence are too often that it renders admissible

against the accused a mass of evidence which could not be received

against them if tried separately.

Sir James Stephen {Dig. Crim. Law, 6th ed., p. 39) deals with con-

spiracy as one of the degrees in the commission of crime, and defines it

thus (art. 49) :
" When two or more persons agree to commit any crime

they are guilty of the misdemeanor called conspiracy whether the crime

is committed or not, and though in the circumstances of the case it

would be impossible to commit it." This definition is by no means wide
enough to cover all cases of indictable conspiracy. On the one side, it

contains no reference to the statutory exceptions which make certain

conspiracies felonious ; on the other, the use of the limiting word " crime"

narrows the established judicial definition of a conspiracy, which does

not require that the act agreed to be done should be criminal if done by
one person. And later on in his Digest he enumerates particular forms

of common-law conspiracy as substantive offences which would better

appear as illustrations of the offence when adequately defined

—

e.g. art. 97
(seditious conspiracy), art. 157(a) (conspiracy to defeat justice), art. 178
(agreements to carry out acts regarded by the judges as injurious to the

public), art. 195 (conspiracy to defile a woman), art. 365 (conspiracy to

cheat, defraud, or extort), art. 440 (conspiracies to do an " unlawful " act

in restraint of trade). The adoption of this classification by so eminent
a jurist is evidence that the complexity of the subject trammelled even
his vigorous intellect, and that even he had failed to construct out of the

case-law of centuries any coherent and united classification of the judicial
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dicta as to the nature and limits of conspiracy as a crime, although, as is

shown by his historical account of the offence (3 Hist. Grim. Law, 201),
he had fully grasped the nature of the subject.

The classification of conspiracies in the ordinary text-books (Arch-
bold, 23rd ed., 1278) is : (1) To do any act with intent to prevent, per-
vert, obstruct, or defeat the course of justice

; (2) to commit any offence

punishable by law
; (3) to cheat or defraud

; (4) to injure individuals

by acts wrongful but not criminal, other than fraud
; (5) combinations

by employers or workmen in the course of trade disputes.

The only way to test the accuracy of the classifications of the jurist

and the text-writer is to examine the history of the offence, which illus-

trates in a remarkable manner the continuous growth of judge-made law
in the supposed interests of the community or the ruling classes and of

the power and prerogative of the Crown.
In the Parliament Roll for 1290 (1 Rot. Pari. 48 («)) is recorded a

petition and answer as to officers of the city of London charged with
conspiracies and machinations, and directing their amotion pending the
trial of the complaint ; and (1 Rot. Pari. 59) reference is made to a
petition by John of St. Helens, formerly of counsel for the Abbot of

Abingdon, who had been discharged (amotus) on the Berkshire eyre for

conspiracy.

In 1293 (1 Rot. Pari. 96) occurs an ordinance concerning conspirators

(not in Rev. Statutes), which shows that conspirators could be fined and
imprisoned :

—

" De illis qui conqueri voluerint de conspiratoribus in patria placita

maliciose moveri procurantibus, ut contumelie braciatoribus (sic), placita

ilia et contumelias ut campi partem vel aliquod aliud commodum inde

habeant malitiose manutenentibus et sustenentibus veniant de cetero

coram justic. ad placita Domini Regis assignatis et ibi securitatem de

querela sua conveniant. Et mandetur vice comiti per breve capitalis

justic. et sub sigillo suo quod attachientur quod sint coram Bege ad
certum diem : et fiat ibi celeris justitia et illi qui de hoc convicti

fuerint puniantur graviter juxta discretionem justiciariorum predictorum
per prisonam et redemptionem aut expectent tales querentes iter justic.

in partibus suis si voluerint et ibidem sequantur," etc.

The apparent effect of this is to make conspiracy a plea of the

Crown.
It next appears in the Articuli super Chartas (1300, 28 Edw. I. c. 10),

where it is stated that the King had already awarded a writ out of the

Chancery in right of conspirators, false informers, and evil procurers

of dozens, assizes, etc., and a further remedy is granted by allowing

the justices in eyre or the judges of the superior Courts when they go
into any county to award inquests in respect of these wrongs without
writ. This Act provides a civil and not a criminal remedy. The
ordinacio de Conspiratoribus or Diffinitio de Conspiratoribus, attributed

to 1305 (33 Edw. i. st. 2, Ruff'head, 1 Rev. Stat., 2nd ed.,p. 61), does not

create the punishment of conspiracy, which depends on the provisions of

1292, but merely defines conspiracy as then understood by King and
Parliament. " Conspirators be they that do confeder or bind themselves

hy oath or covenant or other alliance that every of them shall aid and
sustain the enterprise of the other falsely and maliciously, to indict

or cause to be indicted or falsely to acquit people, or falsely to move
or maintain pleas, and also such as cause children within age to appeal

men of felony (see Appeal of Felony), whereby they are imprisoned and
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sore grieved, and such as maintain men in the country with liveries or

fees for to maintain their maHcious enterprises and to drown the truth

;

and jthis extendeth as well to the takers as the givers ; and stewards

and bailiffs of great lords, which, by their seignory office or power
undertake to maintain or support pleas or quarrels for parties other

than such as touch the estate of their lords or themselves " {i.e. act

corruptly or extortionately or partially in their office). The ordinance

concludes with a direction that the justices assigned to hear felonies and
trespasses in the several counties of England shall have a transcript.

Except these last words, there is nothing in the ordinance declaring that

conspiracy as defined is a misdemeanor. But no doubt it should be read

with the provisions of 1292 and 1300 as applying both to pleas of the

Crown and private remedies. The mischief at which it was directed

was evidently the substitution of combinations to prevent justice in the

King's Courts, which had then apparently begun to take the place of the

settlement of disputes by private force, and the context of the ordinance

in the statute-book which associates the offence with barratry, cham-
perty, and maintenance supports this view. An Act of uncertain date

printed by liuffhead as St. 33 Edw. i., and styled the Statutum de

Conspiratorihus (1 Eev. Stat., 2nd ed., 77), does not contain the term
conspiracy, nor any word specifically applicable to it either in its civil

or its criminal aspect.

By 1306 (1 Eot. Pari. 201) it is clear from the use of the word
inclictcdi in a petition that conspiracy was treated as an indictable

offence, and it is there classed with other trespasses (transgressiones).

The answer to the petition is the foundation of what is called the

villainous judgment, as it forbids the putting upon any jury, inquest,

or assize a person convicted of making false confederacies for main-
taining falsehoods, or procuring themselves for gain to be put on an
inquest before any officer of the Crown, to maintain a false party, or

accepting bribes from either side. This rule was more formally enun-

ciated in 1314 (8 Edw. ii., 1 Rot. Pari. 289), by what in form seems to

be a statute. It permits the convicted conspirator to appear in Court

only in his own cause, and gives a writ out in Chancery for disobedience

to its provisions. It was repeated in 1315 (1 Rot. Pari. 299), and
extended in 1344 (2 Rot. Pari. 142). Sir Robert Wright says that this

judgment was the ordinary judgment in attaint (see B. v. Spragge, 1760,

2 Burr. 996, 1027), and the word "attainted" is actually used in some
of the cited entries ; but the offence being a misdemeanor, the Common
Law Courts could not attaint the accused of their own authority, whence
no doubt the parliamentary directions above cited (see Hawk., P. C,
bk. i. c. 72, s. 9). The sentence of greater excommunication was also

fulminated against conspirators in 1433 (4 Rot. Pari. 421). In 1344
is recorded perhaps the earliest case of a trade conspiracy (1 Rot.

Pari. 202), a conviction and fine before the King's Council for renewing
{qu. reforming) a trade guild in York, and a consequent attempt to

exclude the offenders from their burgess rights, which was stopped by
the King.

The criminal and the civil remedy are distinctly recognised as

enforceable in 1331, when directions were issued for a commission
to inquire, hear, or determine, as well at the suit of the Crown as

that of the party, all conspiracies, etc., committed from 1 Edw. il.

(2 Rot. Pari. 60). And in 1343 (2 Rot. Pari. 137) all forms of con-

spiracy and confederacy were put by the commission of the peace into
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the jurisdiction of the justices ; but this cannot be read as widening the
definition of the offence (see 2 Co. Inst. 383, 562).

It is to be noted that the appearance of these parliamentary entries

points to the novelty of the crime, and the absence of any adequate
remedy at common law. This is consistent with the evidence of early

writers on law. Bracton {de Actioinhus, lib. iii. c. 5, f. 105) says :
" Facta

puniuntur ut furta, homicidia ; scripta, ut falsa et libelli famosi ; consilia

ut conjurationes," and (de Corona, lib. iv. c. 12, 20, 13) in speaking of

accessories, " because wliere a principal has no existence things conse-

quent on it have no place, as may be said of precept conspiracy and the

like, because these things may occur without any act, and are sometimes
punis)ied if an act follows on them, but without any act not so, as is said

:

"quid enim obfuit conatus cum injuria nullum effectum. Nee etiam

obesse pneceptum, conspiratio, prseceptum et consilium, nisi factum
subsequatur ?

"

The Mirror of Justices (apparently written about 1290, see 7 Seld.

Soc. Pub. p. XXV.) merely speaks generally of all manner of conspirators

as to be included in presentments on view of frankpledge. The latter

statement is without authority, and that of Bracton, so far as it goes,

indica.tes that in his day conspiracy was only regarded as an aggravation

of a crime, and that until some public or private wrong had been caused

by some act there was no punishment. And this doctrine appears to

have been maintained till 1611, when it was ousted, by the application

of more bad reasons in Latin :
" quia quando aliquid prohibetur, pro-

hibetur et id per quod pervenitur ad illud : et afFectus punitur, licet non
sequatur effectus." This epigram in the form of a Baconian apophthegm
is made to do duty for an argument ; and the Court, indeed, strained for

purposes of repressive justice the saying " qui veut le fin veut les moyens ;

"

though criminal justice is properly concerned with acts coupled with

intention, and not with mere volitions, whose appropriate censure, if

any, belongs to religion or morals and not to law. But it is curious

that the extension of the offence of conspiracy into its present form began

in 1611 in that Court of criminal equity, the Star Chamber, and that the

King's Bench claimed in 1616 and ultimately absorbed its jurisdiction,

and set itself up as custos rnoruin patrice. Up to this time, speaking

generally, and apart from the Statutes of Labourers, the only conspiracies

known to the law or commonly treated as crimes were conspiracies to

pervert, obstruct, or defeat the course of justice, or by officials to defeat

or delay justice or to extort under colour of office.

1. Conspiracies to Pervert Justice.—Sir Robert Wright (on Conspiracies,

p. 6) conclusively shows that it was not until i\iQ Poulterer's Case, 1611,

9 Co. Rep. 55 (Cam. StelL), that it was established that the agreement

for a conspiracy within 33 Edw. I. was indictable as a substantive offence,

even when nothing had been done to execute it. The stages of develop-

ment were :

—

{a) A conspiracy to accuse falsely of felony, for which no legal

remedy was available until after acquittal;

(h) A conspiracy to accuse, etc., for which a criminal remedy was
available, even if a grand jury ignored the bill {Sydenham

V. Keilaivay, 1574, Cro. (2) 8);

(c) A conspiracy to accuse, etc., which stopped short of sending up

the bill, for which a criminal remedy was held available (the

Poulterers Case, 1611, 9 Co. Rep. 55).

When the ordinances against conspirators were promulgated, perjury
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was rather a matter of ecclesiastical cognisance than for punishment by
the King's Courts. Persons who brought unfounded actions or false

appeals were amerced, pro falso claniore, for the benefit of the Crown ; but

indictments for perjury were rarely if ever used before the seventeenth

century. They rendered proceedings for conspiracy unnecessary where
false evidence was actually given, as the perjurer and the suborner of per-

jury could be dealt with without resort to the Ordinance of conspirators.

The Courts next took cognisance of conspiracies to accuse of crime,

whether from malice or for purposes of extortion, even where the con-

spirators neither intended nor attempted to take legal proceedings in

support of the accusation {R. v. Sp^ac/ge, 1760, 2 Burr. 996, 1027

;

MacdanieVs Case, 1755, Fost. Cr. Law, 12i'; 10 St. Tri. 417); but the gist

of this and any other combination or agreement to accuse of crime, or of

a false fact, has always been that it was entered into not to further justice

nor to support a charge honestly and on reasonable grounds believed to be

true, but to utilise a false charge from motives of malice or revenge or

pecuniary greed (B. v. Best, 1705, 2 Raym. (Ld.) 1167 ; R. y. Kinnersley,

1719, 1 Stra. 193). This head of conspiracy has been further extended
to a combination by justices to certify falsely that a highway was in

repair, in order to influence the Court of King's Bench {R. v. Mawhey,
1796, 6 T. R. 619; 3 R. R. 282), and generally to all combinations to

obstruct justice, whether by suborning or trepanning witnesses, or by
enabling offenders to escape (see Wright on Coiispiracies, pp. 30, 31), or by
compounding a felony (see Theft Bote), or apparently by compounding
or stilling a misdemeanor in respect of which a prosecution has been
commenced. (See Archbold, 23rd ed., 1088.)

A combination to enforce by legal process a pretended debt is a con-

spiracy within the words of the ordinance of Edw. I., but as late as 1883
was solemnly discussed and even made subject of an appeal, without any
reference arguendo to the ordinance {R. v. Taylor, 1883, 15 Cox C. C.

265, 268).

A conspiracy to charge a man as the reputed father of a bastard

(Hawk., P. C, bk. i. c. 72, s. 2) seems to fall within 33 Edw. i., as it is

an agreement to take legal proceedings of a quasi-criminal character to

establish his liability to maintain the child, or to libel the alleged parent.

Under this branch of conspiracy fall combinations to publish matter
or to do any act calculated to interfere with the fair trial of any pending
cause whether civil or criminal {Re Tihhits, 1902, 1 K. B. 77).

The decision in the Poulterers Case, 1611, 9 Co. Rep. 55, while it

enabled the Courts to strike at combinations which if executed would
certainly be criminal, before the criminal purpose had advanced beyond
agreement (see R. v. Kinnersley, 1719, 1 Stra. 193), fell very far short of

defining conspiracy as it is now understood.

The next step in development was the proposition that " all con-

federacies whatsoever wrongfully to prejudice a third person are

highly criminal " (Hawk., P. C, bk. i. c. 72, s. 2). This goes beyond the

particular manner and means specified in the ordinances, and leaves

the lawyer to ascertain whether " wrongfully " refers to crime, tort, or

breach of contract, and appears to have been the product of the post-

Restoration judges prior to Lord Holt.

2. Conspiracy to Commit a Crime.—The eighteenth century decisions

are in the main confined to cases of conspiracy to commit what would be

an offence if done by an individual, which was determined in the seven-

teenth century to be a criminal offence (Wright on Conspiracy, p. 26).
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It is now well established that an agreement to commit any offence

is an indictable conspiracy, whether the principal offence is punishable
on indictment or summarily, and even it would seem when it is a mere
breach of a by-law or petty police regulation {R. v. Foilman, 1809, 2
Camp. 229 ; 11 E. R 698; K v. Whitchurch, 1890, 24 Q. B. D. 420).

Conspiracy to commit treason was at first not more than a misde-
meanor, but was soon merged in the principal offence by the application

of the rules as to overt acts, and that there are no accessories in treason

(Fost. Cr. Law, 195, 197 ; B. v. Hensey, 1758, 1 Burr. 642 ; R. v. de la

Motte, 1781, 21 St. Tri. 687 ; R. v. Stone, 1796, 6 T. E. 527 ; 3 E. E. 253),
and it was made punishable as a felony at the election of the Crown by
the Treason-Felony Act, 1848, 11 & 12 Vict. c. 12, s. 7; Mulcahy v. R.,

1868, L. E. 3 H. L. 306); and see Treason.
Conspiracy to murder is a statutory misdemeanor (24 & 25 Vict,

c. 100, s. 4), punishable by penal servitude from three to ten years, or

imprisonment with or without hard labour for not over two years (54
& 55 Vict. c. 69, s. 1). The offence is committed whether the intended
victim is or is not a British subject, and whether he is or is not within

the King's dominions. This addition was made in the Act of 1861,

because of the doubts and difficulties as to the law raised by R. v.

Bernard (1858, 1 F. & F. 240; Euss. on Crimes, 6th ed., vol. i. p. 511).

In R. V. Diiguid, 1906, W. N. 100 ; 70 J. P. 294, it was held that

a man might be convicted of conspiracy to abduct a child under fourteen,

although the co-conspirator mentioned in the indictment, the mother
of the child, was not indictable for the principal offence. (See 24 & 25

Vict. c. 100, s. 56.)

Sir Eobert Wright (on Conspiracies, p. 28) examines separately the

cases of combination against government. Most of these combinations

are really agreements to commit a public offence, such as treason, sedition,

peculation, or fraud on the revenue. Combinations not to pay taxes,

were treated in 1340 (1 Eot. Pari. 1176) as conspiracies; but the leading

revenue case is R. v. Starling, 1665, Sid. 174, on a combination to

depauperate the farmers of the Crown revenue of excise, though the

acts done would apparently have been criminal apart from conspiracy,,

under the wide jurisdiction of the Court of Exchequer for the protec-

tion of the public revenue.

Seditious conspiracy is a combination for political objects, to assemble

unlawfully, or commit sedition, i.e. to resort to attempts falling short of

treason, by violent language or show of force, or to traduce and vilify

the Government or the legislature, and excite disaffection, or to effect any
public object of an evil character, i.e. inconsistent with the public peace,,

and the good government of the country, or the political opinion of the

judge or jury (2 Stephen, Hist. Crini. Law, 380, 381). The first prosecu-

tion for this offence was in 1795 (R. v. Redhead Yorke, 25 St. Tri. 1003),,

Prosecutions were common in England up till 1850 (see R. v. Hnnt, 1820,.

1 St. Tri. ]Sr. S. 171), and in Ireland up to a much later date (see R.

v. aConnell, 1843, 5 St. Tri. N. S. 1 ; .^. v. WHugh, 1901, 2 Ir. Eep. 569).

The overt acts usually charged or put in evidence to establish the offence

are meetings to hear seditious and inflammatory speeches (see Sedition)..

This branch of conspiracy is to some extent regulated by statute.

The Unlawful Oaths Act, 1797, 37 Geo. iii. c. 123, makes it felony

(s. 1) "to administer, or cause to be administered, or aid or assist, or be

present at, and consenting to, the administering or taking any oath or

engagement purporting or intended to bind the person taking the same,.
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to be of any association, society, or confederacy formed for any mutinous
or seditious purpose, or to disturb the public peace ... or not to inform

or give evidence against any associate, confederate, or other person, or

not to reveal or discover any unlawful combination or confederacy."

This Act supplements the law of treason, misprision of treason, and
conspiracy to commit treason (s. 7). The Corresponding Societies Act,

1799, 39 Geo. in. c. 79, prohibits a large number of societies and con-

federacies as unlawful combinations.

Combinations against public morals or decency in one sense fall

within the class of conspiracies to commit crime, inasmuch as the acts,

if not offences under the common or statute law in respect to which
conspiracy has been charged, are in most if not all cases punishable in

the ecclesiastical Courts, e.g. fornication or adultery, which also involves

what is always termed unlawful carnal intercourse {B. v. Lord Grey,

1682, 9 St. Tri. 127; B. v. Delcwal, 1763, 3 Burr. 1434; B. v. Hears,

1851, 2 Den. C. C. 79 ; B. v. Hoiuell, 1864, 4 F. & F. 160). The Criminal

Law Amendment Act, 1885, punishes the commission by individuals of

a number of acts previously punishable only as conspiracies.

3. Conspiracy to Cheat or Defraud.—The law was for a long time

uncertain as to what cheats were indictable, and what the subject of civil

remedies only (see Cheat). While this uncertainty existed the judges

extended the law of conspiracy to combinations to cheat and defraud by
means of any false representation, whether it amounted to an indictable

cheat or only to a deceit or fraud for which an action at law or a suit in

equity could be brought {B. v. Warhirton, 1870, L. R. 1 C. C. R. 274;
cf. B. V. Brailsford, 1905, 1 K. B. 730, 739, C. C. R.). This form of

conspiracy is that most commonly prosecuted, inasmuch as it enables

the law to reach cases where the statute law as to false pretences does

not apply, and where the object of the agreement is utterly fraudulent,

but the proposed deceit from one cause or another fails or is abandoned.

Where the fraud is to be etfected by legal proceedings the ofifence is

within 33 Edw. i. ; where it is extrajudicial it is in many cases a con-

spiracy to commit crime, but in some a conspiracy to commit a mere
civil wrong. For particular instances of proceedings for these con-

spiracies, see Arch. Cr. PL, 23rd ed., 1279. Those of most practical

importance are B. v. Kenrick, 1843, 5 Q. B. 49, a conspiracy to get money
by a contract to be obtained by false pretences; B. v. Osman, 1880, 14

Cox C. C. 371, a conspiracy to get goods on credit not meaning to pay
for them ; B. v. As2nnall, 1876, 1 Q. B. I). 730, a conspiracy by company
promoters to cheat those of the public who could be attracted by their

advertisements; B. v. De Berenger, 1814, 3 M. & S. 67; 15 R. R. 415,

a conspiracy to affect the price of stocks by false rumours. In B. v.

Brailsford, [1905] 2 K. B. 730, it was held to be indictable to conspire

to obtain a passport by false representations, as being a combination to

^heat or deceive the Foreign Office. In B. v. Willetts, [1906] 70 J. P.

127, it was held by Bosanquet (Common-Serjeant), that a conspiracy to

pirate music for sale, and so to obtain property wrongfully, was a con-

spiracy to injure the owner of the copyright, and was indictable. The
incriminated acts might be described either as frauds under this head,

or as wrongs under head 4 below.

4. Combinations to Injure Individuals otherwise than by Fraud.—The
widest extension of the definition of conspiracy is that which includes

within its scope combinations which are not treasonable or seditious, and
contain no element of fraud, but involve violation of the private rights
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of individuals in a manner which, if done by a single person, would give
a civil though not a criminal remedy against the perpetrator.

These conspiracies have been made punishable by the construction
put on the word " wrongful " in Hawkins' definition {ante, p. 476), by
extending it from criminal acts to acts amounting to a merely civil

injury. In the opinion of Sir Robert Wright, the inception of this

development lies on the misunderstanding of E. v. Starling {ante, p. 477)

;

and on the acceptance of the opinion of Hawkins without adequately test-

ing the data upon which it was founded : and his analysis of the decisions
goes ^trongly to show that, as a general rule, a combination to injure a
private person is not criminal unless the means to be used are criminal,

i.e. that this form of conspiracy is really only a conspiracy to commit a
crime (Wright on Conspiracy, 37-43). This explanation, while in accord
with modern criticism of the law, cannot receive judicial acceptance
without overruling a good many decisions, which are only justifiable on
the assumption that the agreements to use unlawful as distinct from
criminal means are punishable, though such a definition of crime
practically makes all joint tort-feasors criminally liable. And it is

undoubtedly in conflict with the view of Sir William Erie in R. v. Boio-
lands, 1851, 17 Q. B. 671, expressed again before the Commission of

1867, that a deliberate combination to injure a man in his civil rights is

criminal; and with the case of Lumley v. Gye, 1853, 22 L. J. Q. B. 471,
which have been approved in Quinn v. Leathern, [1901] A. C. 495. (See
the cases discussed by Lord Brampton, pp. 529, 530.)

5. Conspiracy in Restraint of Trade and Freedom of Contract.—The
main contest, partly forensic, partly political, has raged round the question
of conspiracy in contemplation or furtherance of trade disputes, and
the schemes of agrarian and political agitators in Ireland {R. v. Parnell,

1881, 14 Cox C. C. 508). The controversy arose out of " the medieval
doctrines as to regulation of wages and confederacies of workmen accepted
by legislators until the beginning of the 19th century" (Pike, Hist. Crim.
ii. 436). There is strong reason for believing that agreements in restraint

of trade were in the Middle Ages regarded not merely as unlawful in the

sense of being unenforceable (see Mogul Case, [1892] App. Cas. 28), but
as criminal, quite independently of combination (see 3 Stephen, Hist.

Crim. Law, 199-201 ; Wright on Conspiracies, 43). But such combina-
tions were not conspiracies within the ordinatio de Consjnratorihis.

Combinations or conspiracies artificially to raise or depress prices,

apart from the use of fraud or falsehood, were certainly dealt with as

criminal offences, quite apart from considerations of the public revenue

;

but so long as forestalling, engrossing, and regrating were crimes, the

conspiracy was a mere matter of aggravation rather than an independent
offence, or if regarded as an offence was in the nature of an attempt to

do what would be a crime if done by one person. Since the abolition of

the principal offences (7 & 8 Yict. c. 24, ss. 1, 2) such combinations are

now indictable only (1) where the facts bring them within the category

of conspiracies to cheat or defraud {R. v. De Berenger, 1814, 3 M. & S. 67

;

15 R. R. 415 ; R. v. Aspinall, 1876, 1 Q. B. D. 730 ; 2 Q. B. D. 48 ; Scott

V. Brown, [1892] 2 Q. B. 724); (2) where the conspiracy is to spread a

false rumour with intent to enhance or decry the price of goods, or to

prevent or endeavour to prevent by force or threats the bringing of goods
to fair or market. This view of the law seems to be established by the

opinions of the Law Lords in the Mogul Case, [1892] App. Cas. 25 ; see

also S. C. per Lord Coleridge, C.J., 21 Q. B. D., at pp. 549, 550.
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The notion of the criminahty of agreements in restraint of trade has
during the last century receded from the EngUsh Courts ahnost pari
passu with the growth of the economical doctrines as to the freedom of

trade ; i.e. trade may be fettered by combinations of employers or work-
men against each other or against the public, or by syndicates or trusts,

but not by revenue regulations or protective enactments (see Nordenfeldt

V. Maxim-Nordenfeldt Co., [1894] App. Cas. 535). Until December 21,

1906, combinations, made without legal justification or excuse, to inter-

fere with the liberty of others to deal and contract freely, while probably

no longer criminal because of the Trades Union Acts, were, if followed

by damage, actionable (Quinn v. Leathern, [1901] A. C. 495). On that

day the Trade Disputes Act, 1906, 6 Edw. vii. c. 47, was passed and
came into force; and it is evidently intended to override Quinn v. Leathern

so far as it fetters the action of persons concerned in trade disputes.

Sir James Stephen (3 Hist. Grim. Law, 226) seems to be right in

saying that the common law in no way interfered with the right of

masters or free labourers to combine for their own trade interests.

Indeed the mediaeval trade guilds are standing instances of such com-
binations. The series of Acts (beginning with 23 Edw. ill. in 1349,

and going up to the Statute of Labourers, 2 & 3 Edw. vi. c. 15) against

combinations by workmen to raise wages, appear to have been passed

in the view that the common law did not punish such combinations

;

and even until the end of the seventeenth century indictments for this

form of conspiracy are framed contra forniam statutorum ; i.e. the

criminality of the combination was understood to be derived from the

statutes, and not from the now established notion that conspiracy was
a common law offence. Similar legislation restricting the freedom of

labourers to demand a rise in wages and prohibiting combinations

(irrespective of any question of riot, unlawful assembly, or sedition) was
frequent from the time of Elizabeth until the end of the eighteenth

century (3 Stephen, Hist. Grim. Law, 205, 206), when a general Act
(40 Geo. III. c. 60) forbade any combination by any workmen for the

purpose of raising wages. Such legislation requires justification to

modern notions of freedom of contract and trade ; but the legislator of

last century may find his excuse in Benjamin Franklin's description

{Memoirs, iii. 315, May 14, 1768) of the effect of trade disputes on
London: "... Even this capital (London) is now a daily scene of

lawless riot. Mobs patrolling the streets at noonday, some knocking all

down that will not roar for Wilkes and liberty. Courts of justice afraid

to give judgment against him. Coalheavers and porters pulling down
the houses of coal merchants that refuse to give them more wages;

sawyers destroying sawmills; sailors unrigging outward bound ships

(see 33 Geo. iii. c. 67), and suffering none to sail till merchants agree

to raise their pay ; watermen destroying private boats and threatening

bridges."

The Act of 1800 was repealed in 1824 (by 5 Geo. iv. c. 95). Prior

to 1825 there is no decision, except, perhaps, the Journeymen Taylors of
Cambridge, 1721, 8 Mod. 10, which appears to treat a combination to

raise wages as a common-law offence (3 Stephen, Hist. Grim. Law,

209), and only a few dicta to the effect that such a combination can be

described as unlawful (see B. v. Mawhey, 1796, 6 T. E. 619 ; 3 K. K.

282 ; and Quinn v. Leathern, 1901, A. C. 495, 530, 531, Lord Brampton).

The opinion of Sir W. Erie and those of Sir J. Stephen and Sir K.

Wright are, however, in conflict on this historical question. The Act
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of 1825, 6 Geo. iv. c. 129, which superseded that of 1824, deals in terms
only with assaults, intimidation, etc., for interference with the freedom
of employers or workmen, and left conspiracies to commit any of the acts
prohibited to be dealt with as conspiracies at common law to commit
a crime (3 Stephen, Hist. Grim. Law, 217). There are two conflicting

views of the effect of this statute—one that all combinations to raise

wages were criminal at common law, and that the statute created certain

exceptions ; the other, that such combinations were only criminal by
statute, and that the Act of 1825 got rid of the old statutes and formed
a new code on the subject (3 Stephen, Hist. Grim. Law, 226). Con-
currently with this conception the opinion prevailed that conspiracies in

restraint of trade were offences at common law, apart from the enact-
ments referred to. The opinion is thus summed up (3 Stephen, Hist.

Grim. Law, 218) : (1) That all combinations of workmen to raise wages
were illegal, with the limited exceptions introduced by the Act of 1825

;

(2) that all combinations to injure or obstruct an employer in his

business, whether by his own workmen or outsiders, is a criminal con-

spiracy
; (3) that agreements in restraint of trade are certainly so far

unlawful as to be void, but it is uncertain whether they are criminal

conspiracies {Hilton v. Eckersley, 1856, 6 El. & Bl. 47; Mogul Case,

[1892] App. Cas. 25). Bramwell, B., in E. v. Druitt, 1867, 10 Cox C. C.

600, went a step yet further in his summing up, and laid it down that

an agreement for co-operation against liberty of mind and freedom of

will, irrespective of any intimidation or physical coercion, is a criminal

conspiracy. This ruling, since approved in Quinn v. Leathern, [1901] A. C.

495, and a decision that trade unions were so far illegal that their funds
were not protected under the Friendly Societies Act, 1855 {Farrer v. Glose,

1869, L. K. 4 Q. B. 602), led to the appointment of a Commission in 1867,

which reported in 1869 {Pari. Pap. 1869), on the law of conspiracy as it

affected combinations of employers or employees for trade purposes. In
consequence of the report the Criminal Law Amendment Act, 1871

(38 & 39 Yict. c. 32), was passed, which repealed the Act of 1825, and
limited conspiracies in restraint of trade to conspiracies to do things

prohibited by the Act. But even under this Act, in the Gas Stokers' Gase

of 1872, it was held that a combination to strike suddenly was indictable

as a conspiracy to molest in business (3 Stephen, Hist. Grim. Law, 225).

Consequently, in 1875, the law was again amended. The rights of trade

unions are now regulated by the Conspiracy and Protection of Property

Act, 1875 (38 & 39 Vict. c. 86), as amended by the Trade Disputes Act,

1906, 6 Edw. VII. c. 47, under which "an agreement or combination by
two or more persons to do or to procure to be done any act in contem-
plation or furtherance of a trade dispute shall not be indictable, as

a conspiracy, if such act, if committed by one person, would not be

punishable as a crime."

Trade dispute is defined "as any dispute between employers and
workmen, or between workmen and work7nen, which is connected with

the employment or non-employment, or with the terms of the employ-

ment, or with the conditions of labour of any person," and the expression

workman means all persons employed in trade or industry whether or

not in the employment of the employer with whom a trade dispute

arises. Act of 1906, s. 5 (3). See Trade Union.

Procedure and Evidence.—Conspiracy is triable at Quarter Sessions

when the offence for the commission whereof the conspiracy is formed can

be tried there (5 & 6 Vict. c. 38, s. 1 ; i2. v. Latham, 1864, 33 L. J. M. C.

VOL. III. 31
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197). It is within the Vexatious Indictments Act, 1859, and its amend-
ments (22 & 23 Vict. c. 19 ; 30 & 31 Vict. c. 35.) The proper place of

trial is the county in which it was formed, or in which any of the

alleged conspirators did any act in furtherance of the common design

(B. V. Brisac, 1803, 4 East, 164 ; 7 K. R. 551). The indictment may be in

perfectly general terms without setting out the overt acts or particulars

of the conspiracy, but the Court can order particulars to be delivered if

desired (Fost. Cr, Law, 194; Arch. Cr. FL, 23rd ed., 70, 71, 1283).

The expression " overt act " is most commonly used with reference

to the offences of treason and conspiracy. Innumerable cases deal with

a series of doings or plottings which have been regarded as overt acts

{Arch. Cr. FL, 23rd ed., 938), but no judicial attempt seems to have
been made to define its exact nature. It seems to correspond somewhat
to the French law term vote de fecit {per viam facti), and to have been
originally used in contradistinction to what in theology or casuistry or

scholastic philosophy was termed a mental act, or volition or intention

not communicated to the mind or senses of another. From this point

of view the agreement which is the sine qud non of conspiracy is the

inter-communication of intentions, and of that assent of each conspirator

to the wish or intent and plan of the other which constitutes a common
purpose, which cannot be formed without some external manifesta-

tion of the intent or purpose of each conspirator. But " it is not

necessary that all the conspirators should be in (direct) communication
with each other, or even that they should know of each other's existence.

But they must all be acting m furtherance of a common object, and in

accordance with some concerted plan" (Mayne, Crim. Law of India, 1896,

p. 434).

When the existence of a conspiracy is proved, the acts, writings,

and words of one conspirator in reference to the common purpose are

admissible as evidence against the others, whether they were or were
not proved to be present when the act, word, or writing took place {B.

V. LordFreston, 1691, 12 St. Tri. 645; B. v. Stone, 1796, 6 T. R. 527; 3 R. R.

253 ; B. V. Hnnt, 1820, 1 St. Tri. N. S. 171). Technically, this rule pre-

supposes, as a condition precedent to its applicability, complete proof of

the conspiracy ; which in practice would lead to a deadlock. But the

difficulty is got over by receiving that which is evidence against one

provisionally, and leaving it to the judge at the close of the evidence to

rule how much of the evidence adduced may be considered by the jury

with reference to each conspirator. This, if the evidence is elaborate,

is a most difficult task for the acumen of the judge, and the sifting and
classification of the evidence which may properly be taken into account,

considered as to each man, is calculated to obfuscate the jury, if not to

give rein to their impressions and prejudices.

Where two persons are indicted for conspiring together, and they

are tried together, both must be acquitted or both convicted {B. v.

Thompson, 1851, 16 Q. B. 832, 844; B. v. Manning, 1883, 12 Q. B. D.

241) ; and where, of three persons indicted for conspiring together, one

pleads guilty and the other two are tried and acquitted, the judgment
passed against him who has pleaded guilty is bad {B. v. Flummer, [1902]
2 K. B. 339, Wright, J.). But an indictment is good w^hich charges a con-

spiracy between A. and a person or persons to the jurors unknown, or

a named person who is dead or not amenable to justice, and a conviction

of the single person in custody would be valid.

Persons jointly charged with conspiring together may be tried
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separately if the Court thinks fit. The rule as to the unity of husband
and wife, coupled with the presumption that a wife is under the control

of her husband, has led to the decision that husband and wife cannot
be indicted for conspiring together (Hawk., P. C, bk. i. c. 72, s. 8).

Punishment.—Where a conspiracy is made a felony by statute, its

punishment is regulated by the statute (see 11 & 12 Vict. c. 12).

The villainous judgment {ante, p. 474) is obsolete, and conspiracy as

a misdemeanor is punishable at common law by imprisonment without
hard labour at the discretion of the Court, and (or) fine and (or) sureties

to keep the peace and be of good behaviour. Hard labour may be
imposed where the conspiracy is to cheat or defraud, to extort money
or goods, or falsely to accuse of any crime, or to obstruct, prevent,

pervert, or defeat the course of public justice (14 & 15 Vict. c. 100,

s. 29 ; and see 38 & 39 Vict. c. 86, s. 3). Courts of Quarter Sessions

have jurisdiction to try all conspiracies except those to commit an
offence which the Court could not try if committed by one person

(5 & 6 Vict. c. 38, s. 1).

Civil Proceedings.—The first civil remedy given for conspiracy was
by writ of conspiracy out of the King's Chancery, of which there is no
trace before 1290. The ordinance of 1292 (1 Kot. Pari. 96) appears to

provide for the issue of writs by the chief justice of the King's Bench
or the grants of inquests in eyre. The Articnli su]jer Chartas of 1300

{28 Edw. I. c. 10) refers to the writs out of Chancery, and allows the

grant of inquests on the eyre without writ. And an entry of 1305
(Y. B. 33 Edw. I., ed. Pike, p. 463) states that writs out of Chancery for

falsely procuring an indictment were then forbidden ; but that trial of

a writ granted before the veto was allowed (see 2 Co. Inst. 562). But
by 1315 the issue of the writ out of Chancery seems to have revived

{1 Kot. Pari. 320). Whatever the mode of their institution, civil suits

for conspiracy were allowed. They seem always to have been framed on
the ordinances (Fitzh. N. B. 114 D.), but they corresponded closely to

actions on the case for malicious prosecution (see Hawk., P. C, bk. i. c. 72,

s. 2, and Arclibishop of York's Case, 1330, 2 Eot. Pari. 31), or in some
cases to an action of deceit or covin to defraud of lands (1315, 1 Eot.

Pari. 320) ; but the writ was not granted at first, unless the applicant

€ould show that the legal proceeding as to which he alleged conspiracy

had ended in his acquittal, nor for a mere combination to put in false

documents. These suits were totally different from modern actions

brought for "conspiracy," which usually do no more than allege an

ordinary tort committed by joint tort-feasors under aggravated circum-

stances, though occasionally they are attempts to extend the limits of

civil responsibility as wide as the sweep of the net of the criminal law

of conspiracy. After much controversy it was decided (in Quinn v.

Leathern, [1901] A. C. 495), that a combination by two or more without

lawful justification or excuse to injure another in his trade by inducing

his customers or servants to break their contracts with him, or not to

deal with him, is actionable if it results in damage to him (and see

>S^. Wales Miners' Federation v. Glamorgan Coal Co., [1905] A. C. 239;

Denahj and Cadeby Main Collieries, Ltd., v. Yorkshire Miners' Association,

[1906] A. C. 537). In Quinn v. Leathern, Lord Macnaghten said (p. 511)
" that a conspiracy to injure—an oppressive combination—differs widely

from an invasion of civil rights by a single individual cannot be

doubted;" and Lord Lindley said (p. 538): "It is said that conduct

which is not actionable on the part of one person cannot be actionable
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if it is that of several acting in concert. This may be so where many
do no more than one is supposed to do. But numbers may annoy
and coerce where one may not. Annoyance and coercion by many
may be so intolerable as to become actionable, and produce a result

which one alone could not produce." And see per Lord Brampton,
at p. 530.

Both under the old law and under its new developments, the

action does not lie for the conspiracy unless it is put in execution

;

for in a civil case the damage, and not the combination, is the gist

of the action. The law is thus stated by Lord Brampton in Quinn
V. Leathern, [1901] A. C. 495, 530 : "A conspiracy to do harm to

another is from the moment of its formation unlawful, though not

actionable unless damage result. The overt acts which follow a con-

spiracy form of themselves no part of the conspiracy; they are only

things done to carry out the illicit agreement already formed, and if

they are sufficient to accomplish the wrongful object of it, it is immaterial

whether singly those acts would have been innocent or wrongful, for

they have in their combination brought about the intended mischief,

and it is the wilful doing of that mischief, coupled with the resulting

damage, which constitutes the cause of action." So far as relates to

acts done in furtherance or contemplation of a trade dispute, the law
as laid down in Quinn v. Leathern appears to have been altered by the

Trade Disputes Act, 1906, 6 Edw. vii. c. 47. See ss. 1, 3, 4 and 5 (3)
and Trade Union, the effect of which seem to be to exempt from all

civil liability all acts done to injure others in their business or calling

if done in combination and in contemplation and furtherance of a trade

dispute. See Trade Union.
Some of the old books speak of fine and imprisonment in actions for

damages in conspiracy at the suit of the party (Hawk, P. C, bk. i.

c. 72, s. 9). If this be accurate, it is an isolated instance of the com-
bination in one proceeding of the Crown prosecution and suit by the

partie civile, and it is not justified by the terms of the ordinances

already cited, nor by the old commissions {e.g. that of 1331, 2 Eot.

Pari. 60) issued to inquire, hear, and determine, " as well at the suit of

the Crown as that of the party," all conspiracies, etc. The civil remedy
was in damages from the earliest time (1315, 1 Eot. Pari. 320).

[^Authorities.—Wright, on Criminal Conspiracies; 3 Co. Lnst. 174;
Hawk., P. C, bk. i. c. 72 ; Euss., on Crimes, 6th ed., vol. i. pp. 492-552

;

Archbold, Cr. PL, 23rd ed. 1276.]

Constable.—This term is derived from a court office of the

Byzantine Empire, Comes stahuli (Fr. ConnetaUe), which in meaning was
originally almost equivalent to marshal. The term was adopted by
the Frank kings as the title of the chief officer of the household, who
ultimately as ConnetaUe de France became commander-in-chief (see

Murray, Dictionary English Language, s.v.). It was imported into

England at the Conquest, and has been applied to many officials of very

different degrees of dignity.

1. The constable of England or Lord High Constable. See Constable,.

Lord High.
2. Eoyal castles and forts were committed to the custody of constables.

Such offices were, in some instances, hereditary under royal grant and
without fee (but see 19 Hen. vii. c. 10, s. 3); in others, like the office of

Constable of the Tower and of Windsor and Dover Castles, are given as
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an honourable position to high military officers, persons of social or
political distinction. It is in this sense that the term is used in Magna
Carta (25 Edw. i. c. 20) and in Stat. West. 1 (3 Edw. i. c. 7), and it

appears in no other sense in Bracton {de Essoniis, f. 337).
3. High constables of hundreds seem to have been created by the

Statute of Winchester, 1285, 13 Edw. i. st. 2, c. 6. There are still

unrepealed certain statutory provisions in the Police Kates Act, 1844,
7 & 8 Yict. c. 33, s. 8, as modified by the Promissory Oaths Act, 1868,
31 & 32 Vict. c. 72, s. 121, for the appointment of high constables for

hundreds at special sessions held to hear rating appeals, and as to the
declaration of office to be taken. But by the High Constables Act, 1869,
32 & 33 Vict. c. 47, provision is made for discontinuing the old office of

high constable of any county or riding, etc., or hundred, and for trans-

ferring his power and duties to the chief constable appointed under the
Police Acts, except as to the service of notices, which is now effected

by the clerks of petty sessional divisions (see Police). The Act of

1869, however, makes an exception as to high constables who are by law
or custom returning officers at any parliamentary or municipal election,

or are charged with the supervision of the electoral register, or in whom
any real property is vested. In consequence of these enactments the
provisions of 41 Geo. ill. c. 78, s. 2, as to recouping a high constable his

expenses in case of riot and felony, and as to notice to the high constable

of claims on the hundred, are now applicable to the chief constables

of county or borough police, and not to the official known to the earlier

law.

4. The origin of the office of petty constable is also traced to the

Statute of Winchester (1 Black. Com. 355), and the office is distinct from,

though confused with, those of headhorough, borsholder, tithingman,

and chief pledge (q.v.). The duties of the petty constable by custom or

statute are fully detailed in Lambarde, Eirenarclia ; Dalton, Country

Justice; Bacon, Abr. Constable; Burn, Justice, 30th ed. ; Hawk., P. C,
bk. ii. c. 10 ; but have now in the main passed over, at least as to

criminal matters, to the county and borough police, the officers of which
force have acquired all the powers and duties of parish constables (see

2 & 3 Vict. c. 93, s. 8). The power to appoint parish constables and
the duties of the office still survive for certain purposes under statutory

authority. The Parish Constables Act, 1842, 5 & 6 Vict. c. 109, puts

an end to the selection of constables by courts leet, or by the sheriff's

tourn (s. 21), and directs the issue by justices for every petty sessional

division during the first seven days of February in each year of a

precept to the overseers to make out lists of the persons in their

parishes qualified to be constables, i.e. every able-bodied man between

twenty-five and fifty-five, with certain exemptions, including post office

employees (13 & 14 Vict. c. 20, s. 5), and certain disqualifications, e.g.

of licensed victuallers, gamekeepers, and persons attainted of treason,

felony, or infamous crime (5 & 6 Vict. c. 44, s. 7). The overseers must
make out and publish the lists, and must attend a special session at

which the justices choose the constables to serve for the ensuing year,

and pubHsh the list of persons chosen. Vacancies occurring during

the year can be filled (s. 16). County Quarter Sessions, subject to the

approval of the Home Secretary, can settle tables of fees and allowances

for serving summonses and executing warrants, or any written order of

justices, or for performing occasional duties, subject in each case to

allowance by order of a Petty Sessional Court (5 & 6 Vict. c. 109, s. 17

;
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13 & 14 Vict. c. 20, s. 2 ; 35 & 36 Vict. c. 92, s. 9). Since the Parish

Constables Act, 1872, 35 & 36 Vict. c. 92, unpaid parish constables cannot
be appointed in any parish unless a resolution of Quarter Sessions is in

force sanctioning the appointment; but the parish council (or parish

meeting in a rural parish, or of an urban parish not included partly or

wholly within a borough), can still appoint paid parish constables (s. 4).

The constables appointed under the Act of 1872 are subject to the control

of the chief constable of the district, and have all the duties, powers, pro-

tections, and immunities belonging to the office of parish constable, and
the power but not the duty of executing a sunnnons or warrant outside

the parish of which he is constable. But in practice their functions are

confined to the receipt of notices as to disorderly houses (see Brothel),
and the service of notices, etc., with respect to licensing business (see

Licensing), or business as to nuisances, and they do not interfere with
the work of county or borough police.

Constable and lYIarshal.—See Court of Chivalry.

Constable, Lord High.— This was one of the great

hereditary offices of State in feudal days. In the reign of Henry i., circa

1130, Miles of Gloucester, afterwards Earl of Gloucester, is referred to

by the King in a charter as " Miles of Gloucester, my constable." The
office continued to be held by the male heirs of this Miles until 1207,

when the Constable of the day died leaving only daughters. Following

the custom of droit d'ainesse (or the right of succession of the eldest

co-heiress), which was generally applied to impartible inheritances of

this nature, it then passed to Margaret, the eldest daughter. Margaret
married Humphrey de Bohun, who in her right became Constable.

He was created (or succeeded in right of his wife) Earl of Hereford,

and the office of Constable remained in his descendants until 1373,

when the Hereford male line came to an end, the last earl leaving

only two daughters. The daughters being under age, the office

was granted to Thomas Plantagenet of Woodstock, who was then
contracted to and afterwards married Eleanor, the elder daughter.

On the murder and attainting of Thomas Plantagenet in 1397,

the office was resumed by the Crown, it is said illegally, as Eleanor
survived her husband. During the next hundred years there are

numerous grants, both to strangers in blood to the original grantee

and to the descendants of Anne, Eleanor's eldest daughter. In
1509 Edward, third Duke of Buckingham and the heir of Anne,
laid claim to the office as of hereditary right, and the matter was
referred by King Henry viii. to the judges. Of this case there are

three reports, all of which were put together some considerable time
after the finish of the case. Dyer's report was published in 1585
(3 Dyer, 285 &), Keilwey's in 1602 (Keil. 170), and Jenkins's in 1661
(Jenkins, 6th cent. c. 14). The first two of these reports came under
the purview of Lord Coke, who published his Coke upon Littleton in

1628, wherein he states, at pp. 164&, 1655 (Hargrave's edition), after

reviewing the judgment (which was unanimously in favour of the duke):

''If a man hold a manor of the King to be High Constable of England,
and dye having issue two daughters, and the eldest daughter taketh
husband, he shall execute the office solely," thus negativing any prin-

ciple of abeyance and affirming that of droit d'ainesse. Jenkins's report

(which is really a digest of cases extending over six centuries) accepts
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this view also. Keilwey makes no mention of the husband of the eldest
daughter. The judges, while finding the office in the duke, at the same
time held that the King was not bound to accept his homage. The
Biwkingham Case was a subject for much discussion in the Lord Great
Chamberlain Cases of 1781 (2 Bro. P. C. 146 ; 1 E. E. 850), and 1902
(Printed Eeport of Speeches of Counsel, dated February 24, 1902), and
the correctness of Keilwey in preference to Dyer much insisted upon.
In neither case was it ever pointed out that Dyer's Reports were pub-
lished many years before Keilwey's, nor was the value of Lord Coke's
choice of Dyer in preference to Keilwey sufficiently pressed, while
Jenkins was not even mentioned. In the 1902 case quite a wrong
impression as to the dates of these reports was conveyed by one side

and left uncorrected by the other.

In 1521 the Duke of Buckingham was executed and attainted, the
hereditary office becoming forfeited to the Crown. This broke the con-
tinuity of the office, and since that time it has been granted only pro hac
vice. The duty of the Constable consisted mainly in sitting jointly with
the Earl Marshal in the Court of Chivalry {q.v.) and in attending the
King at his coronation and on his military expeditions. The last com-
mission issued to the Lord High Constable to act as a criminal judge
was by Charles I. in 1631, when Lord Rae appealed David Ramsay for

treasonable words and purposes (3 St. Tri. 483). The old practice of

wager of battle had never been abolished, and consequently the accused
was entitled to claim his right to a duel, but the King withdrew his

commission and the case fell through. It was not until 1818 that the
question came up again, when, in a case of murder, the appellee pleaded
" Not Guilty, and I am ready to defend the same by my body " {Ashford
V. Thornton, 1818, 1 B. & Aid. 405). Owing to the ventilation of the
question following on this novel plea, wager of battle was abolished in

1819 by 59 George iii. c. 46. The duties of a present-day Lord High
Constable are confined to taking a part in the coronation ceremonial.

See Court of Chivalry ; Marshal, Earl.
[Authm^ties.—Thoms's Book of the Court ; Hearne's Curious Dis-

courses ; Coke, 1 Inst. 74(&), note (1), Hargrave's ed. ; Manual of
Military Law.

Constablewick.—The area for which a constable is appointed

to act. See Constable.

Constitutional Law.—Constitutional law is described in

the Introduction {q.v.) as a branch of public law containing so much of

the political constitution as is laid down in positive legal rules, and as

including such subjects as the formation, powers, and privileges of

Parliament, the executive functions and powers of the Crown, the

existence and composition of the judicial establishment, the legal

position of the clergy, the army, the navy, and the various departments

of the public service in relation to the Crown and Parliament, and the

machinery of local government. These subjects are treated under
separate heads. Here, however, it may be observed of English constitu-

tional law in general that it is an integral part of the common and
statute law of the realm, and has come into existence and may be

altered in the same manner as any other part of English law. We
have no written constitution purporting to define the distribution of

public powers in the State, though such parts of our constitutional law
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as have been embodied in statutes belong to the category of written

law. We have no special methods, provided by way of safeguard, of

modifying constitutional laws, such as are to be found in the United
States with regard to the amendment of the constitution. Lastly, our

constitutional law is in large measure merely an application of ordinary

common-law principles. We have no special tribunals for the trial of

political and administrative matters, no special body of law protecting

public servants from the ordinary legal consequences of exceeding their

authority, no power in the executive to suspend the safeguards of law
by proclaiming martial law or a state of siege in times of disturbance.

But while the English constitution is based on the supremacy of

law, it is only in part made up of the legal rules of common and statute

law. Sucli legal rules settled piecemeal, as questions from time to time

arose, do not of themselves provide a working constitution. Since the

Revolution a large body of customary or conventional rules have come
into existence ; and such rules, though forming no part of our law, and
neither recognised nor enforceable by our Courts, are yet observed with
scarcely less regularity than the law itself. The most important of

these rules relate to the Cabinet system (see Cabinet), by which the

executive powers vested in the Crown by law are brought under the

control of the House of Commons, and ultimately of the constituencies.

Thus the law of the constitution gives the Crown the choice of its

ministers; custom prescribes that they should be acceptable to the

House of Commons. Such customary rules do not conflict with legal

rules, but further limit the way in which legal powers may be exercised.

Blackstone's failure to take account of the customary part of the consti-

tution is the reason why his picture of the constitution, though legally

accurate, is so completely misleading. Bagehot was the first writer to

do justice to the customary part of the constitution. Professor Dicey
in his work on the Law of the Constitution has analysed the relation of

these conventional or customary rules to the law of the constitution, and
shown that indirectly they have a legal sanction, because any persistent

failure to observe such of them as are fully established would sooner or

later lead to an actual breach of the law. In other words, such rules

are the result of experience, and mark the only way in which our

constitutional system can be made to work. It should be observed that

even a written constitution purporting to provide a complete scheme
of government, such as that of the United States, is also liable to be

controlled in its working by the growth of a body of customary rules.

Thus the election of the American President has been transferred from
the College of Presidential Electors to the people at large by the

growth of the customary rule that each of the presidential electors

should abdicate his functions of choice and pledge himself before

election to vote for a particular candidate.

Constitutions of Clarendon.—In the reign of Henry
II. a controversy of the greatest importance arose between the King and
the clergy under Becket, the Archbishop of Canterbury, as to questions

of ecclesiastical jurisdiction and the amenability of the clergy to the

civil Courts. In consequence of this dispute, and with a view to its

determination, Henry ii. summoned a council, composed of the bishops,

barons, and other nobility of the kingdom, which met at Clarendon, in

Wiltshire, in 1164 (see Badulji de Diceto, vol. i. p. 312, Rolls' ed.

;

Gervase, vol. i. p. 178, Rolls' ed. ; Lyttelton, Life of Henry II., vol. ii.
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p. 354), and directed that the customs and usages regulating the juris-

diction of the ecclesiastical Courts, and the rights of the clergy in the
time of Henry I., should be ascertained by recognition, and reduced to

writing. The record embodying the results of the recognition presented
in pursuance of this order is known as the Constitutions of Clarendon.

The Constitutions of Clarendon were designed to re-enact the law as

it stood in the reign of Henry I., and they form a codification of the

usage with regard to the matters in dispute. As judged by the standard
which had crept in during the anarchy, they were undoubtedly innova-

tions, but as judged by the standard of earlier times, there is little in

them but the ancient customs of the realm put forth in the systematic

shape of regular enactments (see Freeman, Norman Conqiiest, vol. v.

p. 675). They are sixteen in number, and are concerned with questions

of advowson and presentation, churches in the King's gift, the trial of

clerks, the security to be taken of the excommunicated, the trials of

laymen for spiritual offences, the excommunication of tenants-in-chief,

the licence of the clergy to go abroad, ecclesiastical appeals which are

not to go further than the archbishop without the consent of the King,

questions of the title to ecclesiastical estates, the baronial duties of the

prelates, the election to bishoprics and abbacies, the right of the King
to the goods of felons deposited under the protection of the Church,

and the ordination of villeins (Stubbs, Const. Hist. Eng., vol. i. pp.

464, 465).

The original Latin text of the Constitutions of Clarendon will be

found in the authorities mentioned below, but the effect of the chief

provisions may be thus summarised : Disputes as to advowsons and
presentations are to be tried and determined in the King's Court (c. i.).

Churches in the King's fee are not to be granted in perpetuity without

his consent (c. ii.). Ecclesiastics accused are to appear in the King's

Court to answer charges there cognisable, unless the matter is by the

King's justiciary relegated to the ecclesiastical Court as being there

cognisable. The temporal Court is to judge by which jurisdiction

accused clerks are in each case to be tried, and is to watch the pro-

ceedings of the ecclesiastical Court; and if the clerk be convicted or

confess his crime, the Church is not to afford him protection (c. iii.

;

on the construction of this clause, see Pollock and Maitland, Hist. Eng.

Law, vol. i. p. 431 ; Freeman, Norman Conquest, vol. v. p. 676). The
leading clergy are not to leave the realm without licence from the King,

and if they leave, he may require them to give security against acting

prejudicially (c. iv.). If laymen are so powerful that no one will, or

dare, accuse them, the sheriff, being required by the bishop, is to swear

twelve lawful men of the vicinage to declare the truth according to

their conscience (c. vi.). Disputes between laymen and ecclesiastics

as to whether land is held in frankalmoign are to be determined by
recognition of twelve lawful men (c. ix.). Appeals are to proceed

from the archdeacon to the bishop, from the bishop to the archbishop,

and from the archbishop to the King, but they are not to proceed any
further without the consent of the King (c. viii. ; as to this clause,

see PhilHmore, Eccl. Laio, 2nd ed., 1895, vol. ii. p. 965). Persons who
refuse to appear upon citation to an ecclesiastical Court may be placed

under interdict, but cannot be excommunicated without leave of the

King (c. x.). Archbishops, bishops, and ecclesiastics holding of the

King in capite, hold their possessions subject to baronial duties, and are

to be present at trials in the Curia Eegis until capital sentence be
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pronounced (c. xi.). The King is to have the custody and receive the
revenues of vacant Sees, and the election of bishops is to be made in the

King's chapel, with the assent of the King, and such of the prelates as

he shall call for that purpose, and the person elected is, before conse-

cration, to do homage and fealty to the King (c. xii.). The goods of

persons under forfeiture to the King are not to be detained by the

Church (c. xiv.). Pleas of debt, whether or not they involve questions

of broken faith, are to be tried by the temporal Courts (c. xv. ; as to

this, see Pollock and Maitland, Hist. Eng. Laiv, vol. ii. p. 196).

The Constitutions of Clarendon are properly to be viewed as part of

a great scheme of administrative reform by which the debatable ground
between the spiritual and temporal jurisdictions is placed on a settled

basis, forming the groundwork of the later customary practice on such
matters (see Stubbs, Const. Hist. Eng., vol. i. pp. 465, 466). Though
directly aimed, as was said in a judgment of the Court of Arches, at the

repression of the inordinate claims and privileges of the national Church,

they were no doubt indirectly " calculated," as Hume observes, " to

establish the independency of England of the papacy," and therefore

when the King sought Pope Alexander's ratification of them, that

pontiff* annulled and rejected all but six out of the sixteen memorable
articles. The resistance of Becket, and, still more, the general feeling

excited by the wicked and impolitic murder of that prelate, procured

the practical abrogation of the articles objected to by the enactments of

Edward i. and iii., of Richard ii., of Henry iv. and v., and of Edward iv.

(see Martin v. Mackonocliie, 1868, L. R. 2 Adm. & EccL, 150).

{^Authorities.—Lyttelton, Life of Henry II., 2nd ed., 1767, vol. ii.

pp. 854-361, 397, 398 ; iUd. vol. iv. pp. 182-185 ; Gervase, vol. i. p. 178
(Rolls' ed.) ; Robertson, Bechet, vol. v. pp. 71-79 (Rolls' ed.) ; Reeves,

Hist. Eng. Law, 1869, v^ol. i. p. 126; Stubbs, Select Charters, 1870,

pp. 129-134; Stubbs, Const. Hist. Eng., 1874, vol. i. pp. 464-466; Free-

man, Norman Conquest, 1876, vol. v. pp. 675-678 ; Pollock and Maitland,

Hist. Eng. Law, 1895.]

Constructive Crime—Constructive Offence.—
1. According to Blackstone (1 Com. 88) " the law of England does not

allow of offences by construction, and no case shall be holden to be

reached by penal laws but as are both within the spirit and the letter of

the law." By this statement he means no more than that, in constru-

ing a statute creating an offence or imposing a penalty, judges are

careful not to stretch or strain the words of the Act so as to include

cases not clearly and definitely included, and that even where the words
are wide enough to include the case, they will, before deciding that it

is to do so, consider the mischief and scope of the Act. The rule is

sometimes phrased by the words, " penal statutes are to be construed

strictly
;

" but in modern times this means, " that the Court must see

that the thing charged as an offence is within the plain meaning of the

words used, and the Court must not strain the words on any notion

that there has been a slip or a casus omissus, or that the thing is so

clearly within the mischief that it must have been meant to be included,

if thought of. On the other hand, the person charged has a right to

say that the thing charged, though within the words, is not within the

spirit of the enactment. But where the thing is brought within the

words and within the spirit, there a penal enactment is to be construed

like any other enactment according to the fair common-sense meaning
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of the language, and the Court is not to find, or make any doubt or
ambiguity, in a penal statute, where such doubt or ambiguity would
clearly not be found or made in the same language in any other
instrument" {The Gauntlet, 1872, L. E. 4 P. C. 191). Incompliance
with these rules the Courts usually seek to avoid the creation of

constructive offences, i.e. offences which do not, though in the judge's
opinion they should, fall within the legal definition of the offence ; and
leave to the legislature the task of saying clearly what acts are to be
criminal, and decline to diverge either on the side of severity or lenity

to supplement the defects of legislative expression ; keeping, however,
always in view the rule in criminal cases that the accused is entitled to

the benefit of any doubt which arises on construction. But it cannot
be said that these efforts are continuously successful ; for a 'good deal

of the case law relating to offences is of a distinctly legislative character
(see Collman v. Mills, [1897] 1 Q. B. 396).

2. With respect to certain common-law crimes there has in the past
been a tendency to create constructive offences, e.g. constructive treason,

constructive murder (see Treason, Homicide), and the efforts of the
Star Chamber to create what has been styled criminal equity. In
larceny there are certain decisions which recognise a doctrine of " con-

structive " taking (see Larceny).
[Authorities.—Maxwell on Statutes, 4th ed. ; Hardcastle on Statiites,

4th ed., 429, 432 ; Arch., Or. PL, 23rd ed., 447, 797.]

Constructive Residence—See Poor; Poor Law Settle-
ment AND EeMOVAL of PoOR.

Consul.—A consul is an official appointed by his Government to

reside at a definite place abroad, and there fulfil certain duties in the

interest of his country and fellow-subjects. An institution somewhat
similar in character existed in Greek times. This was the Proxenus,

"who was considered as the representative of his country, and was
bound to protect the citizens who traded at the place " (Boeckh, PuUic
Economy of Athens, translation by Sir G. C. Lewis, 1842, p. 50). The
same term is also used in modern Greek as the equivalent of consul

(Tarring, p. 4).

[By the Interpretation Act, 1889, 52 & 53 Yict. c. 63 s. 12 (20),
" Consular Officer " includes consul-general, consul, vice-consul, consular

agent, and any person for the time authorised to discharge the duties

of consul-general, consul or vice-consul. By the Merchant Shipping

Act, 1894, 57 & 58 Vict. c. 60, s. 742, consular officer, when used in

relation to a foreign country, means the officer recognised by His Majesty
as a consular officer of that foreign country.]

The meaning of the word " consul " itself descended in almost direct

lineage from its ancient signification of a high political magistrate,

through the Italian trading communities, to a period when the judicial

character of the office became separated from the representative, the

former developing into the "consular tribunals," now Tribunals of

Commerce (still spoken of in France as the jurisdiction consulaire) of

Southern Europe, and the latter into the modern functionary bearing

the name in question.

"It was natural," says Mr. Spencer Walpole, "that the citizens of

one country, congregated in another, should pay some respect to the

most influential of their number. Authority was gradually conceded
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to one or two members of these isolated communities, who as aldermen
in the Hanse towns, judge-conservators in Portugal, syndics, jurats,

governors, etc., elsewhere exercised some sort of judicial powers among
their fellow-citizens. Italy was the great centre of trade . . . and in

Italy every civil functionary in every petty city adopted the name of

consul, once the proudest title ever conferred by man on his fellow

men. . . . The supremacy of Italian commerce gradually led to the

universal use of the term employed in Italy, and commercial agents in

every part of the world became spoken of as consuls " {Foreign BelatioTis,

p. 153).

According to Lorimer, it was by the Hanseatic League that the

consular system was chiefly developed ; and it is said that at one time

this great trading body maintained more than a hundred consuls in

different parts of the world (Law of Natioiis, vol. i. pp. 290 et seq.).

The first consul appointed by a king of England appears to have
been an Italian, or rather Tuscan, Lorenzo Strozzi, who was made consul

at Pisa by Kichard III. in 1485 (Spencer Walpole, op. cit. p. 154), to

which appointment His Majesty was moved "by observing from the

practice of other nations the advantage of having a magistrate appointed
for settling disputes among them " (Tarring, op. cit. p. 3).

With the growth of international trade and intercourse a consular

hierarchy has grown up, of which the following, with the corresponding

rank of naval and military oflticers in the British service, is a table :

—

Agents and consuls-general, and commissioners and consuls-general,

ranking with, but after, major-generals and rear-admirals.

Consuls-general, ranking with, but after, brigadiers and commodores.
Consuls, ranking with, but after, colonels, and captains E.N. of three

years' standing ; before all other captains E.N.

Vice-consuls, ranking with, but after, majors and lieutenants E.N. of

eight years' standing.

Consular agents, ranking with, but after, captains in the army and
lieutenants E.N. of less than eight years' standing (Foreign Office List).

Pro-consuls are mere attorneys of the consul, who is responsible for

them. Their functions are merely notarial, and require no recognition

on the part of the foreign State in which they are discharged. Their

office was thus limited by 52 Vict. c. 10, and 54 & 55 Vict. c. 50, until

they were enabled to celebrate marriages by the Foreign Marriage Act,

1892, if provided with marriage warrants, or left in charge of consulates

or vice-consulates. Their appointment as pro-consuls confers no authority

to perform any other consular duties (Hall, Foreign Jurisdiction, p. 17).

The functions of a consular officer are to watch over the rights of

His Majesty's subjects in his district, to exercise such extra-territorial

administrative and registrative duties as His Majesty's Government or

the law intrusts to him (see Foreign Jurisdiction), to supply to the

Government any information of interest, to send periodical reports on
the local import and export trade, to fill up for the Board of Trade
certain returns connected with British shipping, to make inquiry on oath

respecting offences committed by British seamen on the high seas, [to

exercise disciplinary jurisdiction, though not of course to the exclusion of

local jurisdiction, over the crews of vessels of the State in whose employ-
ment they are: cf. The Nina, 1867, L. E. 2 P. C. 38; The L4on XLH.,
1883, 8 P. D. 121], to assist British subjects tried for offences in the local

Courts and ascertain the humanity of their treatment after sentence, to

issue passports to British subjects, to affix visas to passports granted
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elsewhere (see under British Subject, proviso as to naturalised British
subjects when in the country of their previous nationality), to celebrate
marriages in certain conditions (see Marriage) ; and generally to give
their assistance on the spot so far as possible where a British subject or
a British interest or matter is concerned.

Consular officers among other powers have those of commissioners
for administering oaths and of notaries public under 52 Vict. c. 10, s. 6,

amended by 54 & 55 Vict. c. 50, s. 2, providing that "every British

consul-general, consul, vice-consul, acting consul, pro-consul, and consular
agent, acting consul-general, acting vice-consul, and acting consular agent
exercising his functions in any foreign place, may, in that country or

place, administer any oath, and take any affidavit, and also do any
notarial act which any notary public can do within the United Kingdom

;

and every oath, affidavit, and notarial act administered, sworn, or done
by or before any such person shall be as effectual as if duly administered,

sworn, or done by or before any lawful authority in any part of the United
Kingdom.

" Any document purporting to have affixed, impressed or subscribed

thereon or thereto the seal and signature of any person authorised by
this section to administer an oath in testimony of any oath, affidavit, or

act being administered, taken, or done by or before him, shall be admitted
in evidence without proof of the seal or signature being the seal or signa-

ture of that person or of the official character of that person."

[Consular officers have the powers of a justice of the peace as regards

the attestation of soldiers, beyond the limits of the United Kingdom, India

and the colonies (Army Act, 1881, 44 & 45 Vict. c. 58, s. 94). For their

duties and powers under The Sea Fisheries Acts, 1868 & 1883, see those

statutes, 31 & 32 Vict. c. 45, and 46 & 47 Vict. c. 22 ; and as to Slave

Trade see 36 & 37 Vict. c. 59, and 42 & 43 Vict. c. 38.]

The registers which consular officers are officially instructed to keep
are :—Register of Correspondence Received ; Register of Outward Corre-

spondence ; Book for Transcript of Despatches to Foreign Office ; Book
for Transcript of Despatches to His Majesty's Minister ; Book for Tran-

script of General Official Despatches and Letters; Register of Births;

Register of Marriages in Duplicate ; Register of Transcript of Marriage

Notices; Register of Fees in Detail, i.e. Fee Cash-Book; Register of

British Shipping ; Register of Transactions in Ships ; Register of Seamen

;

Register of Minutes of General Meetings; Book of Account-Current
w^ith the Secretary of State ; Book of Account with the Admiralty (see

Inglis, Consular Formulary).

Consuls act under a commission from the Government by which
they are appointed. The Government of the country in which they

are to act grants them the exequatur under which their official character

is recognised. [An exequatur may be refused if the person named as

consul is personally objectionable for any serious reason (thus England
in 1869 refused an exequatur to Major Haggerty, an Irishman naturalised

in the United States, who was known to have been connected with

Fenian plots; Hall, International Laio, 5th ed., p. 319), or revoked if a

consul exceeds the limits of his function, though, in the latter case, it

is usual to give the nominating State an opportunity of recalling him.]

In most text-books of international law reference is made to consular

conventions and immunities. In this respect Great Britain holds a
somewhat anomalous position. In 1872 an elaborate Blue-Book was
issued giving copies of consular conventions (c. 632), and the reason
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given by Mr. (now Lord) Hammond and Mr. (now Sir Henry) Bergne
before the committee on the consular service in 1858 why no such
conventions were conchided by Great Britain, viz., that it was found
utterly impossible to harmonise such a convention with our law, still

seems to hold good. In a memorandum prepared by Mr. Bergne for the

same committee, he said :
" There is in most of our treaties of commerce

with foreign Powers an article stipulating that each of the contracting

parties shall have the right to name consuls to reside at the ports of the

other contracting party ; and such consuls shall, before entering upon
the exercise of their functions, obtain the usual exequatur from the

Government to which they are sent ; and that they shall further enjoy

the same privileges as consuls of the most favoured nation. The opera-

tion of this equal and apparently reciprocal stipulation is, however,

in practice very unequal; because in most foreign countries a foreign

consul has a defined status, or gets his authority enforced by the local

functionaries, while in England a foreign consul enjoys no legal status

or privilege whatever. The consequence of this state of things is that

when a proposition is made to Her Majesty's Government to conclude a
convention, guaranteeing to the consuls certain defined privileges, such

as personal immunity except in case of crime, exemption from direct

taxation, exclusive control in cases of disputes between the masters and
crews of vessels of their country, Her Majesty's Government are com-
pelled to decline it, and to state that the law of this country does not

afford them the power to contract such an engagement" (Report of

Select Committee on Consular Service, 1858, p. 480).
" In the absence of special consular conventions between Great

Britain and the other European Powers," says Mr. Inglis, "British

consular officers are placed on the footing of those of the most favoured

nation, and have to look to the consular conventions of other countries

for the functions they are entitled to exercise, and the privileges or

exemptions they enjoy" {Consular Formulary, p. 70). [Consuls are

generally conceded, however, the privileges necessary to enable them to

discharge the duties of their office

—

e.g. exemption from liability to serve

on juries, unless (in certain cases) they are also engaged in trade.]

In Mohammedan and other non-Christian dominions consuls have
a different status from that they hold in Christian countries, their

position in the former having generally the character of quasi-diplomatic

representation.

The question of the inviolability of consular archives was the subject

of controversy a few years back, on the occasion of the French Consulate

at Florence being invaded by the Italian authorities, and some papers,

not belonging to the actual consular documents, being removed. The
consuls of the different States immediately met and protested against

this Act. Correspondence between the French and Italian Governments
led to no affirmation of principle. Professor Ptivier, Swiss Consul-

General at Brussels, in his recent work, Les Frincipes du Droit des Gens

(Paris, 1896), however, considers that in order that the privilege of

inviolability may hold good, they must be kept strictly apart from the

consul's personal books and papers (vol. i. p. 549). [As to alleged

seizures of the archives of the French Consulate in London for arrears

of house-tax payable to the landlord of the house occupied by the

consulate, and of the property of the United States Consulate at

Manchester in 1857 for a private debt of the consul, see Hall, Inter-

national Law, 5th ed. p. 321^. 2].



CONSULAK FEES 495

Consular Fees. See Consular Eees.
Consular Marriages. See Marriage.
Consular Jurisdiction.—The jurisdiction exercised by British consular

officers in certain countries beyond His Majesty's dominions in matters
which in other countries come exclusively under the control of the local
magistracy depends on the extent to which that right has been conceded
by the rulers of those countries. (See Capitulations and Foreign
Jurisdiction). (See Ex parte Carew, [1897] A. C. 719.)

[Authorities.—Hall, Foreign Jurisdiction of the British Crown, Oxford,
1894; Tarring, British Consular Jurisdiction in the Fast, London, 1887

;

Inglis, Consular Formidanj, London, 1879 ; Eivier, Princiyes du Droit
des Gens, Paris, 1896 ; Twiss, Law of Nations in Time of Peace, Oxford,
1884 ; Phillimore, International Law, vol. iii., London, 1873 ; [Jenkyns,
British Rule and Jurisdiction Beyond the Seas, 1902]; Tuson, British
Consuls' Manual, London, 1856 ; Cuide Prcdique des Consulats, par MM.
De Clercq and Vallat, [5th ed. 1898] ; Warden, Origin and Progress of
Considar Fstablishments, Paris, 1813.]

Consular Fees-—Judicial fees, i.e. the fees payable in
Consular Courts in countries where we exercise foreign jurisdiction

(apart from which it would seem that consuls have no judicial character,

Wcddron v. Coomhe, 3 Taunt. 162), are fixed by rules and orders made
under the Orders in Council (see Foreign Jurisdiction).

Subject to this, the whole of the fees to be taken by consular officers

and marriage officers (see Marriage) are fixed by Order in Council
under the Consular Salaries and Fees Act, 1891 (54 & 55 Vict. c. 37).

The fees under "The Consular Fees (General) Order in Council,

1906 " (St. R & 0., 1906, p. 76) which extends to all countries except
Japan, and China and Corea, relate to the following matters :

—

I. Merchant Shipping Act Matters. (Fees, Nos. 1-19, 25-46.)

11. Marriage Fees. (Nos. 20-24.)

IIL Notifying, Certificates, &c. (Nos. 47-83.)

IV. Consular Attendances. (Nos. 84-93.)

V. Discretionary Services, including translations, and drawing
up documents. (Nos. 94-109).

As regards Fees 1-24 the interposition of the consul is required by
law; as regards Nos. 25-83, it is to be given when required by the

parties interested.

As stated in the article China and Corea {q.v.), the fees in those

countries are fixed by a special Order in Council. Since that article

was written, the Fees Order of 1904, therein (vol. iii., pp. 47, 48) referred

to, has been repealed by a new Order of December 21, 1906—"The
China and Corea (Consular and Marriage Fees) Order in Council, 1906

"

(St. R. & 0., 1906, p. 88). The fees under this Order and under that

for Japan (q.v.), vary from the General Order referred to above, in that

there are special fees for translating documents in Oriental languages.

The China and Corea Fees Order also contains fees (Nos. 83 ^-83 /)
on registration of title-deeds and mortgages, and (Nos. 9 A-^ H) as to

registry and other matters called for by the establishment of a British

Port of Piegistry at Shanghai. In the case of the only two other ports

(Larnaca and Old Calabar) where there is a British Registry outside

the British Dominions (taken strictly), the fees are fixed by the

Orders in Council establishing the ports (see Cyprus; Southern
Nigeria Protectorate). Consular fees, if not paid in British gold,
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are payable in China in Mexican dollars, and in Corea in Japanese
currency.

Consultation (in Litigation).—This term signifies a

meeting of two or more counsel with the solicitor who is instructing

them in a case (the client often being present), for the purpose of

advising or deliberating upon it. See Conference.

Consumable Articles.— A specific bequest for life of

things quce ipso usu consumuntvT is a gift of the property, and there can
be no limitation over after such life interest (Mandall v. Russell, 1817,

3 Mer. 194 ; 36 E. K. 75 ; 17 R. R. 56). But this rule does not apply
where the bequest is of articles forming part of the testator's stock-in-

trade {Phillips V. Beal, 1862, 32 Beav. 25; 55 E. R. 10), unless the

tenant for life is declared not to be liable for any diminution or depre-

ciation of the same {Breton v. Mockett, 1878, 9 Ch. D. 95); nor does the

rule apply where the gift to the tenant for life is of so much of the

consumable articles as may be required for consumption in the house
{In re Colyer, Millikin v. Snelling, 1886, 55 L. T. 344). Farming stock

and implements of husbandry are not within the rule, and must be
accounted for by the tenant for life {Groves v. Wright, 1856, 2 K. & J.

347; 69 E. R. 815; Myers v. Washhrook, [1901] 1 Q. B. 360).

If such articles are included in a residuary bequest for life, they
must be sold and the interest paid to the tenant for life {Randall v.

Russell, supra).

(See further, Theobald on Wills, 6th ed., pp. 622 et seq.)

Consumed on the Premises.—See Licensing.

Contagious Diseases.—See Public Health.

Contang^O.—See Stock Exchange.

Contemporanea expositio est optima et for-
tiSSima in leg'e.—Where the meaning of an old statute or legal

document comes into question, the Courts will, in case of doubt or

ambiguity, accept as the true meaning the sense in which it is shown
to have been taken at or near the time when it passed or first came
into use {Gorham v. Bishop of Exeter, 1850, 15 Q. B. 52, at p. 73; 81
E. E. 519 ; Morgan v. Crawshay, 1871, L. E. 5 H. L. 304, 320 ; cf. Dorking
Union v. St. Saviours Union, [1898] 1 Q. B. 594). This rule of construc-

tion flows from recognition of the fact ttiat documents must be construed
in accordance with the meaning of the words used in them at the date

when they were framed, and from the presumption that the meaning put
on them by judges, conveyancers {In re Ford and Hill, 1879, 10 Ch. D.

370), or merchants at that date was their then natural and ordinary

meaning. This maxim is closely allied with two others

—

optima leguin

interpres consuetudo and communis error facit jus ; but both apply more
properly to contracts than to statutes {Tancred, Arroll & Co. v. Steel Co.

of Scotland, 1889, 15 App. Cas. 141). The rule of contemporanea expositio

is usually applied only to Acts of some antiquity {Clyde Navigation
Trustees v. Laird, 1883, 8 App. Cas. 658, 670, 673); but has been
accepted as to an Act as late as 1834 {Leverson v. R., 1869, L. E. 4 Q. B.

394). It is not conclusive upon the judges where the old construction
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is clearly erroneous {Hamilton v. Baher, 1889, 14 App. Gas. 221) ; but
Courts will be reluctant to upset old decisions on construction, especi-

ally where they affect the form of contracts {Lucas v. Dixon, 1889,
22 Q. B. D. 357). The widest pronouncement as to the application of

the rule is in Read v. Bishop of Lincoln, [1892] A. C. 644, where
it was laid down that historical investigation might be made as to
contemporaneous usage in order to elucidate the meaning of an old

statute where the facts elicited were ancient facts of a public nature.

{Authorities.—See Maxwell on Statutes, 4th ed., 453 ; Hardcastle on
Statutes, 4th ed, by Craies, 80-83, 142, 143.]

Contemporaneous Conveyances.— Where two or
more deeds are actually contemporaneous or executed " within so short

an interval that, having regard to the nature of the transaction, the
Court comes to the conclusion that the series of deeds represents a single

transaction between the same parties, it is then that they are all treated

as one deed ; and, of course, one deed between the same parties may be
read to show the meaning of a sentence, and be equally read, although
not contained in one deed, but in several parchments, if all the parch-

ments together, in the view of the Court, make up one document for this

purpose" {per Jessel, M.E., in Smith v. Chadivick, 1882, 20 Ch. D. 62,

63). Where tw^o deeds bear the same date the Court will inquire which
was in fact executed first ; if, however, there is evidence in the deeds of

an intention that they should be read either pari passu, or one before the

other, the Court will presume that the deeds w^ere executed in such order

as to give effect to the manifest intention of the parties {Gartside v.

Silkstone, etc., Co., 1882, 21 Ch. D. 762).

Contemporaneous Explanations. —Explanations
substantially contemporaneous with a fact in issue, or relevant to the

issue, form part of the res gesta3, and are admissible in evidence (see

Stephen, Digest of Lata of Evidence, art. 8, and note v.). See Evidence,
Res Gestce.

Contempt of Court.—Contempt, in the legal acceptation of

the term, primarily signifies disrespect to that which is entitled to legal

regard. In its origin all legal contempt will be found to consist of

an offence more or less direct against the Sovereign himself as the

fountainhead of law and justice, or against his palace, where justice was
administered. This clearly appears from the old cases, one of which is

thus stated :
" J. of F. went armed in the palace which was shown to the

Council of the King, by which he was taken and disarmed before Justice

Shard, and committed to the prison of the Marshalsea, and could not be

bailed till the king had sent his will " (5 Vin. Ahr. tit. " Contempt,"

p. 442, citing 24 Edw. iii. c. 33). . It is not, however, in its primary
meaning of contempt of the King, his person, government, or prerogative,

but in its secondary or derivative meaning of an offence against the

Courts or persons to whom the judicial functions of the Crown are

delegated that the word contempt is understood when used in the

technical or legal expression Contempt of Court.

[Applications for contempt of Court ought not to be regarded as

proceedings taken by one party to redress a wrong or obtain pecuniary

consideration. Such proceedings are analogous to and in the nature of

criminal informations, which therefore cannot be settled by the parties

VOL. III. 32
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except with the sanction of the Court {Bex v. Newton, 1903, 67 J. P.

453).]

Definitions of Contemipt of Court.—Contempt of Court (which has

been irreverently termed " a legal thumbscrew ") is so manifold in its

aspect that it is difficult to lay down any exact definition of the offence.

In Viner's Abridgment (tit. " Contempt," A), it is defined or described

to be a " disobedience to the Court, an opposing or a despising the

authority, justice, or dignity thereof. It commonly consists in a party

doing otherwise than lie is enjoined to do, or not doing what he is

commanded or required by the process, order, or decree of the Court

"

(see "per Williams, J., in Miller v. Knox, 1838, 4 Bing. N. C, at p. 588

;

44 R. R. 771). Defined shortly (as it was by Sir William Blackstone),
" Contempt is a disobedience to the rules, orders, or process of a Court,

or against the king's prerogative." These short definitions (good so far

as they go) are scarcely sufficient. Lord Chancellor Hardwicke, in the

€ase of the printer of the St. James s Evening Post (1742, 2 Atk. p. 471

;

26 E. R. 684), said :
" There are three different sorts of contempt : one

kind of contempt is scandalising the Court itself There may be also a

contempt of this Court in abusing parties who are concerned in cases here.

There may be also a contempt of this Court in prejudicing mankind
against 'persons before the cause is heard;" and he adds: "There cannot

be anything of greater consequence than to keep the streams of justice

•clear and pure, that parties may proceed with safety both to themselves

and their characters."

[As to scandalising the Court itself. Lord Morris, in delivering the

•opinion of the Privy Council in M'Leod v. St. Aubyn, [1899] A. C., at

p. 561, said: "Committals for contempt of Court by scandalising the

Court itself have become obsolete in this country. Courts are satisfied

to leave to public opinion attacks or comments derogatory or scandalous

to them. But it must be considered that in small colonies, consisting

principally of coloured populations, the enforcement in proper cases of

committal for contempt of Court for attacks on the Court may be

absolutely necessary to preserve in such a community the dignity of,

and respect for, the Court." This kind of contempt of Court was,

however, in The Queen v. Gray, [1900] 2 Q. B. 36, shown to be not quite

•obsolete even in England. In that case the defendant appeared before

the Divisional Court in obedience to an order made upon the application

of the Attorney-General, and was fined for a contempt of Court com-
mitted by publishing in a newspaper an article containing scurrilous

personal abuse of a judge, with reference to his conduct as a judge in

a judicial proceeding which had terminated, i.e. a trial at Birmingham
Assizes. Lord Russell, C.J., described scandalising the Court as " any
act done or writing published calculated to bring a Court or a judge of

the Court into contempt or to lower his authority," and added the im-

portant qualification that judges and Courts are alike open to criticism

if supported by reasonable argument. Referring to the jurisdiction of

the Court to punish on summary process, the C.J., added (p. 41):
" It is a jurisdiction, however, to be exercised with scrupulous care,

to be exercised only when the case is clear and beyond reasonable

doubt ; because, if it is not a case beyond reasonable doubt, the Courts

will and ought to leave the Attorney-General to proceed by criminal

information." The practice is now to issue an order on the Crown
side of the King's Bench Division directing the person accused to

appear before the Court and answer for his contempt. Procedure
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by writ of attachment has in these cases been superseded ([19001
2 Q. B. 4371.).

As to the contempt which consists in ''prejudicing mankind against
persons hefore the case is heard!' In R. v. Graij, [1900] 2 Q. B., at p.

40, Lord Eussell, C.J., says :
" Any act done or writing published

calculated to obstruct or interfere with the due course of justice or
the lawful process of the Courts is a contempt of Court/' See also

E. V. Farke, [1903] 2 K. B. 432, and E. v. Barnes, [1906] 1 K. B.

32, the latter of which shows that the King's Bench Division can
punish by attachment the publishers of a newspaper containing matter
prejudicial to the fair trial of a charge, although the person charged
has only been before Petty Sessions, and it is uncertain whether, if

committed at all, he will be committed to assizes or Quarter Sessions.]

Contempt of Court involves two ideas

—

contempt of its power and
contempt of its authority—the word power involving the ability to enforce

obedience to its orders, and the word authority its jurisdiction to declare

the law and the rights of parties {E. v. Almon, 1765, Wilm. 256).

Speaking generally, contempt of Court may be said to be constituted by
any conduct that tends to bring the authority and administration of the
law into disrespect or disregard, or to interfere with, or prejudice parties

litigant, or their witnesses during the litigation. For a definition of

contempt, see the opinions of the judges in Miller v. X710X, 4 Bing. N. C.

574, 44 It. K. 771. Though every act of disobedience to the rules,

orders, process, or dignity of a Court may technically be termed a con-

tempt, the term is generally, or at least with greater propriety, applied

to any disrespect or indignity offered to judges while sitting in judgment,
or on account of their proceedings in their judicial capacity (Bell's

Digest of the Laiu of Scotland, p. 224).

Inherent Power of Committal.—" Every Court of record, as incident

to it, may enjoin the people to keep silence, under a pain, and impose
reasonable fines, not only on such as shall be convicted before them
of any crime on a formal prosecution, but also on all such as shall be

guilty of any contempt in the face of the Court, as by giving oppro-

brious language to the judge, or obstinately refusing to do their duty as

officers of the Court, and may immediately order them into custody
"

(2 Bac. Ahr., 7th ed., p. 399).

It is the undoubted right of a superior Court to commit for con-

tempt ; and there is no necessity to specify the particular matter which
constitutes the contempt (^per Erie, C.J., in Ex parte Fernandez, 1861,

10 C. B. K S., at p. 6, citing the case of the Sheriff of Middlesex, 1841,

11 Ad. & E. 273; 52 P. P. 337; 1840, 8 Dowl. P. C. 451, nom. R. v.

Evans). But the practice now requires that the alleged offence should

be specified. The usual criminal process to punish contempts was
found to be cumbrous and slow, and therefore the Courts early assumed
jurisdiction themselves to punish the offence summarily, hrevi manu, so

that cases might be fairly heard, and the administration of justice not

interfered with. A Court of justice, without power to vindicate its

own dignity, to enforce obedience to its mandates, to protect its officers,

or to shield those who are intrusted to its care, would be an anomaly
which could not be permitted to exist in any civilised community.
"From the earliest period of our history this authority has been

exercised. The year-books record instances of such commitments

"

{per Best, J., in E. v. Davison, 1821, 4 Barn. & Aid., at p. 340; 23

P. P. 303).
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It is therefore but consonant with sound sense that we should find

it an acknowledged principle that the power of summarily punishing

for contempt has been inherent in all Courts of record from time

immemorial (see the opinion of the judges in Miller v. Knox, 1838,

4 Bing. N. C. 574; 44 K. li. 771 ; B. v. Almoii, 1765, Wilm. 243 ; Black.

Com., bk. iv. c. 20, iii.), and is coeval with their foundation and institu-

tion as part of the law of the land (Wilm., at p. 254). Without such

protection, Courts of justice would soon lose their hold upon the public

respect, and the maintenance of law and order would be rendered

impossible. Hence it is that the summary power of punishing for

contempt has been given to the Courts—" to keep a blaze of glory round,

and to deter people from attempting to render them contemptible in the

eyes of the public " (Wilm., at p. 270).

Courts luhich have Jurisdiction with regard to Contempt.—The most
extensive jurisdiction in respect of contempt is that [of the King's

Bench Division of the High Court. "The present King's Bench
Division of the High Court stands in the place of the three ancient

superior Courts of Common Law, and besides representing the powers
and exercising the authority of the Courts of Common Pleas and
Exchequer inherits all the jurisdiction and powers of the Court of

King's Bench. From the most ancient times that Court exercised

functions which belonged to no other Court in the Kingdom" {per

Wills, J., in delivering the judgment of the Court in B. v. Bavies,

[1906] 1 K. B. 37). Thus the jurisdiction of the King's Bench
Division is not limited to contempts of itself, but it has power to punish

by attachment or otherwise contempts of inferior Courts (see last case).

Every superior Court of Kecord, including the Commissioners of Assize

under their various commissions {Ux parte Fernandez, 1861, 10 C. B.

N. S. 3), has full cognisance of and power to deal with every species of

contempt of itself]. A Court of oyer and terminer at the assizes is a

superior Court {In re M'Aleece, 1873, 7 Ir. Com. L. 146), and has full

jurisdiction in matters of contempt. There is no appeal except to the

Sovereign from an order of judges of assize committing or fining for

contempt {Ex parte Fernandez, supra). The jurisdiction in this, as in

other matters, of the old superior Courts at Westminster is now, by
virtue of the Judicature Act, 1873, 36 & 37 Vict. c. QQ, s. 16, vested in

His Majesty's High Court of Justice, and is exercisable by the several

Divisions of that tribunal. [See B. v. Davies, supra.]

The Court of Appeal also, as a superior Court of Record (36 & 37

Vict. c. 66, s. 18), has a similar jurisdiction either original or derivative

;

and equal authority in this respect is included in the jurisdiction of the

Lord Chancellor and the Lords Justices in Lunacy {Ex parte Jones, 1806,

13 Ves. 237 ; 33 E. R. 283). A master in lunacy may commit for con-

tempt while executing an inquisition with a jury (Lunacy Act, 1890,

s. 99 ; In re B., [1891] 3 Ch. 274-276), or without a jury (Lunacy Act,

1891, s. 29 ; In re B., [1892] 1 Ch. 459).

The jurisdiction of inferior Courts of Record (such as the Court of

Quarter Sessions, the Mayor's Court and County Court) is confined to

such contempts as are perpetrated in facie curim (as in B. v. Lefroy,

1873, L. R. 8 Q. B. 134, and B. v. Jordan, 1888, 57 L. J. Q. B. 483), and
does not extend to such as are committed out of Court unless by virtue

of some statutory enactment {B. v. lefroy, supra; B. v. Judge of
Brompton County Court, [1893] 2 Q. B. 195 ; Ex parte Fater, 1864,,

5 B. & S. 299; Carus Wilsons Case, 1845, 7 Q. B. 984; 68 R. R. 626).
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A County Court judge has no jurisdiction to commit for contempt
not committed in the face of the Court as provided by the County
Courts Act, 1846 (re-enacted in the Statute of 1888, see B. v. Lefroy,
supra). But a County Court judge sitting in bankruptcy has the
powers and jurisdiction of a judge of the High Court, and has the like
power to commit {R. v. Judge of County Court of Surrey, 1884, 13
Q. B. D. 963). A County Court judge has no power to deal summarily
with contempt in practising in his Court as a solicitor without being
duly qualified, which offence is created a contempt by sec. 26 of the
Solicitors Act, 1843 {B. v. Judge of Bromjjton County Court, supra).

But a County Court has, under see. 89 of the Judicature Act, 1873, with
regard to all causes of action within its jurisdiction, power to enforce
obedience to its orders by committal [ffymas v. Ogden, [1905] 1 K. B.

246]; this power extends to interlocutory as well as to final orders
(Bic/iards v. Cidlerne, 1881, 7 Q. B. D. 623). No appeal lies from an
order of a County Court judge imposing a fine under sec. 48 of the
County Courts Act, 1888, for assaulting an officer of the Court {Lewis v.

Owen, [1894] 1 Q. B. 102). The Mayor's Court is an inferior Court
{Mayor of London v. Coo:-, 1867, L. E. 2 H. L. 239, and Appleford v.

Judldns, 1878, 3 C. P. D. 489). Courts not of record have no jurisdic-

tion to punish for contempt of Court unless it is specially conferred by
statute {M'Dermott v. Judges of British Guiana, 1868, L. R. 2 P. C. 341).

Magistrates sitting alone or in Petty or Special Sessions appear to be
under a like disability, though they may enforce order in their Courts
by ejecting any offender (Oke., Mag. Syn. ; see also Burns, J, B.) ; a

revising barrister has only the like power (28 & 29 Vict. c. 36, s. 16
;

Willis V. Maclachlan, 1875, 1 Ex. D. 376). The Royal Court of Jersey

{Cants Wilsons Case, 1845, 7 Q. B. 984; 68 R. R. 626); the Chancery
Court of the Isle of Man {1% re Craioford, 1849, 13 Q. B. 615) ; and the

House of Keys in the Isle of Man, acting in the exercise of its judicial,

but not of its legislative, iwnGiiow^ {Ex parte Broivn, 1864, 5 B. & S. 280),

have all power to commit for contempt ; and where it is consistent with

the practice of the particular Court it may commit " until further order
"

{In re Crawford, sup^a).

Contempts committed before judges of the High Court in Chambers,

and before the official referees, masters, registrars, or other officers of

the High Court, to whom quasi-judicial functions are delegated (whose

offices are part of the Court itself), or within the precincts of their

chambers, are properly cognisable and punishable by the Court to which

the judges or officers are attached, and not punishable by themselves

(French v. French, 1824, 1 Hog. 138 ; Fx parte Burroivs, 1803, 8 Ves. 535
;

32 E. R. 462 ; Ex parte Wilton, 1842, 1 Dowl. N. S. 805 ; 63 R. R. 850
;

In Tc Johnson, 1888, 20 Q. B. D. 68) ; though they would presumably

have power in a case of insult or disturbance to eject the offender or

suspend their sitting. But the Court to which any such judge or officer

is attached can and will subsequently punish for any such contempt {In

re Johnson, supra; and see Kirhy v. Welh, 1887, 3 T. L. R. 763). It would

seem, therefore, that for insults offered to a judge sitting in chambers

he cannot himself punish, but that the Court will, on application made
to it for the purpose, punish such an offence {In re Johnson, supra; In
re Tyrone Election Betition, Carson s Case, 1873, Ir. R. 7 C. L. 242). A
judge sitting as a Court may make an order of committal wherever he

may sit, and even at his residence {In re Clarke, 1842, 11 L. J. Q. B. 75 ;

and see Betty v. Daniel, 1887, 34 Ch. D. 172). The rules of the Supreme
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Court expressly provide (Order 36, r. 51) that an official referee shall

not attach or commit. It is a contempt of Court to insult a suitor or his

counsel while attending in the master's office, and if such a contempt is

committed the party will be attached at once on the production of the

master's certificate {French v. French, 1824, 1 Hog. 138). Breaking open

a desk in the registrar's office was dealt with as a contempt of Court

{Ex parte Burroivs, 1803, 8 Ves. 535 ; 32 E. E. 462).

The various Kinds of Contempt of Court.—It is difficult to classify the

various kinds of contempt of Court, but, for convenience, they may be

considered under two heads: (1) contempts direct; (2) contempts in-

direct, or consequential. See Oswald on Contempt, 2nd ed.

Direct Contempts.—Direct contempt is more or less spontaneous and
aggressive on the part of the offender, and does not fall within the class

of cases where the offence is constituted by disobedience to, or neglect

of, some express direction of the Court. It is aimed either expressly

against the dignity or authority of the Court itself, in the persons of its

judges or officers, in such a manner as to amount to actual or construc-

tive insult or resistance, or by acts tending to obstruct the course of

justice. This contempt may be committed either by acts in the face of,

or within the precincts of, the Court {sedente curia), or by acts done away
from the Court. Of contempts committed in the face of the Court the

most gross are those which involve actual or threatened violence to the

person of the presiding judge, or the officers of the Court in attendance.

An early instance of an offence of this nature is furnished in the well-

known story of the behaviour of Henry v. (when Prince of Wales) to

Gascoigne, C.J. No authentic report of this incident exists, but it was
referred to by Lord Selborne as an authority in Watt v. Ligertwood, 1874,

L. R. 2 H. L. n. (1), at p. 367, and is related in Campbell, Lives of the

Chief Justices, vol. i. p. 127. A modern example of violence to a judge

was afforded in the outrage committed upon Malins, Y.-C, on the 16th

March 1877, by a man (stated to have been an American) who threw an
egg at the learned judge while leaving the bench in his Court in Lincoln's

Inn, for which offence the offender was forthwith committed by the judge

to prison {In re Cosgrave; Seton, 5th ed., 406 ; the Times, 17th March
1877). The Court itself may also be insulted by conduct out of Court.

Thus, it is a direct contempt of Court to send libellous, scandalous, or

threatening letters {In re Charlton, 1836, 2 Myl. & Cr. 316; 40 E. R.

661; 45 R. R. 68; MacgilVs Case, 1748, 2 Fowl. Ex. Pr. 404; In re

Wallace, 1866, L. R. 1 P. C. 283), or communications intended to

influence the decision, or offering bribes {Martin's Case, 1831, 2 Russ. &
M. 674; 39 E. R. 551; 34 R. R. 177 ; Ex parte Jones, 1806, 13 Ves. 237

;

33 E. R. 283 ; In re Sombre, 1849, 1 Mac. & G. 116), to a judge or officer

of the Court ; or to interfere without leave with a sale directed by the

Court, the conduct of which has been given to another party {Dean v.

Wilson, 1878, 10 Ch. D. 136); or to libel, by circular or otherwise, a

business carried on by a receiver and manager {Helmore v. Smith, 1887,

35 Ch. D. 449) ; or to induce a receiver in bankruptcy not to interfere

in the carrying on of business by tlie debtors {Ex parte Hayivard ; In re

Plant, 1881, 45 L. T. 326) ; or to advertise the intended delivery of a

sermon, " with special reference to the trial in which the town is deeply

interested" {Mackett v. Commissioners of Heme Bay, 1876, 24 W. R. 845
[see also scandalising the Court it^oii, supra, and cases there cited]).

Indirect Contempts.—The indirect or consequential forms of contempt
of Court arise when a judgment or order of the Court, after having been
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pronounced or made, has been disobeyed, and it becomes necessary to
enforce such judgment or order (assuming it to be such as the law now
permits to be enforced), by means of process, against the person of the
party refusing or neglecting to obey or observe it. Such process is effected

by the issue of a writ of attachment or by an order of committal.
Indirect contempts are occasioned by disregarding injunctions, or

interfering with wards, receivers, and other persons entitled to the
protection or acting under the authority of the Court. Any person
against whom an injunction of the High Court has been granted is

liable to be committed to prison for contempt, or to have a writ of

attachment issued against him, and to be arrested thereunder for his

contempt, if he disregard or commit any breach of the injunction,

whether mandatory or restraining in its form, or whether it be made ex

parte or upon hearing both sides, or be interim or perpetual. And a
person not a party to the action or included in the injunction may be
committed for contempt of Court, who, knowdng of the injunction, aids

and abets the person enjoined in committing a breach of the injunction
(Seaioard v. Paterson, [1897] 1 Ch. 545). In the case of a corporation or

a peer, observance of the injunction is enforced by sequestration.

An undertaking entered into or given to the Court by a party, or his

counsel or solicitor, is equivalent to, and has the effect of, an injunction,

so far as any infringement thereof may be made the subject of an
application to the Court to punish for its breach {London and Birming-
ham Raihvay Co. v. Grand Junction Canal Co., 1835, 1 Rail. C. 224) ; but
it appears that in the case of enforcing an undertaking, proceedings by
committal may be the only remedy (see per Chitty, J., Callow v. Young^
1886, 55 L. T. 543 ; W. K 1886, at pp. 183, 209). Any interference

without the leave of the Court by third parties, with the possession of a

receiver appointed by the High Court, is a contempt of Court, and that
whether by anyone claiming paramount to or under the right which the
receiver was appointed to protect (Kerr on Receivers, 2nd ed., pp. 124-126,

and cases cited there ; see also Searle v. Choat, 1884, 25 Ch. D. 723).

The same rule extends to a manager of a business {Helmore v.

Bmith (2), 1887, 35 Ch. D. 449); a sequestrator {Angel v. 8mitK, 1804,

9 Ves. 336; 32 E. R. 632; 7 R. R. 214); an official liquidator {In re

Ponnd, 1889, 42 Ch. D. 411); a receiver or trustee in bankruptcy; a

sheriff after he has seized under a writ of execution {Cooper v. Asprey,

1863, 32 L. J. Q. B. 209) ; a committee of a lunatic so found by inquisi-

tion ; all of whom have been appointed by, and are therefore officers of,

the Court.

[In Septimus Parsonage & Co., [1901] 2 Ch. 424, it was held to be
contempt of Court, when the hearing of a petition for the compulsory
winding-up of a company was pending, for a person to issue a circular to

the shareholders containing misrepresentations, with the object of secur-

ing the assent of the shareholders to voluntary liquidation, thereby
misleading the Court as to the real views of the shareholders, and pre-

venting a compulsory winding-up order being made. (See also In re

New Gold Coast Exploration Co., [1901] 1 Ch. 860).]

It is also a contempt of Court to remove without leave a ward of

Court out of the jurisdiction, or without leave to marry a ward of Court,

or to seduce or otherwise be guilty of misconduct towards, or in any way
interfere with, a ward of Court. It is no answer where this offence is'

charged to allege that the party guilty of the acts complained of did not
know that the infant in question was a ward of Court {Herbert's Case,
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1731, 3 P. Wms. 116); and the Court will punish for the contempt not

only the parties principally concerned in the offence against the ward,

but also anyone aiding or abetting such offence. The punishment for

offences against wards is committal.

Distinction hetivecn Committal and Attachment.—Under the old law
there were several points of difference between committal and attach-

ment, e.g. it was not necessary to serve notice of motion for attachment,

whereas it was necessary in cases of committal. Attachment issued at

the instance and at the risk of the party aggrieved, so, too, while com-
mittal was the proper remedy for doing a prohibited act, attachment was
the proper remedy for neglecting to do some act ordered to be done (see

per Chitty, J., Callow v. Young, 1886, 56 L. T. N. S. 147). Since the

Judicature Act of 1873 came into operation neither attachment nor

committal can be obtained without notice of motion, but in cases of

committal the notice of motion must be served personally on the person

sought to be committed, and, in cases of attachment, service of the notice

of motion may be effected upon the solicitor on the record of the person

sought to be attached. Thus, for most purposes, the distinction between
committal and attachment has been abolished (see per Jessel, M.K., in

Sprunt V. Pugh, 1877, 7 Ch. D. 567, as cited by Chitty, J., in Harvey v.

Harvey, 1884, 26 Ch. D. at p. 654). There is, however, a distinction between
committal and attachment in the process by which they are respectively

carried out. The operation of an order for committal is more summary
and expeditious than that of a writ of attachment. In the case of com-
mittal, the person in contempt is taken, wherever he may be, under the

order by the tipstaff of the Court, and lodged in HoUoway gaol ; but in

the case of attachment a writ is obtained from the central office of the

Supreme Court, and directed to the sheriff' of the bailiwick in which the

person sought to be attached is supposed to be. The writ is executed by
the sheriff's officer, and can only be so executed within the bailiwick of

the sheriff' to whom it is directed, and if the offender cannot be found

within that bailiwick a fresh writ must be obtained. The person in con-

tempt (when caught) is lodged in the county or other gaol of the place

where the writ is enforced.

If there is any doubt as to the proper remedy to be pursued, it is

probably the safest course to ask by the notice of motion for attachment
or committal in the alternative. See also Execution.

Purging Contempt.—It is necessary for a person judged to be in con-

tempt to clear or purge his contempt. "Purgation is the purging or

clearing a man's self of crime " (4 Black. Com., 342). " An ordinary

contempt in process, as it is a matter merely between the parties, may
be cleared by the contemnor doing the act, by the non-performance of

which the contempt was incurred, and paying to the other party the

costs occasioned by his contumacy " (Daniells, Ch. Pr., 7th ed., p. 721).

Where the contempt has arisen from doing an act contrary to an injunc-

tion not to do it, the contempt is cleared by an apology to the Court,

and making reparation for the act improperly done, and paying the

costs. Where the contempt is one of the Court itself, it is cleared by
submission and apology to the Court, and payment of the costs. All

contempts are also cleared after an order of the Court discharging the

offender from further punishment, e.g. if, upon the application of the

offender for release from custody, that release is ordered, he cannot be again

punished for the same contempt ; but terms for his release from custody

may be imposed, which he must observe prior to obtaining such release.
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[In general a party in contempt cannot make an application to the

Court in his own behalf till he has purged his contempt {Clmck v. Gremer,

1846, 1 Coop. temp. Cot. 205 ; 47 E. R. 820, 841, 884). This rule does

not, however, prevent a person who is in contempt from appealing

against an order, on the ground that the order was made without juris-

diction, at any rate where the order was made after the contempt was
committed {Gordon v. Gordon, [1904] P. 163). Cozens-Hardy, L.J.,

doubted whether there was any sound distinction between contempt
committed before and contempt committed after the order which the

person in contempt seeks to challenge {ibid., p. 174).]

When the duration of the imprisonment for contempt has been fixed

by the law {i.e. the Act of Parliament giving the authority to imprison),

or by the order for the imprisonment, the person imprisoned is entitled

to his discharge from custody without any order for the purpose, immedi-
ately upon the expiration of the time limited for the imprisonment, and
indorsed on the writ of attachment, or mentioned in the order to commit
{Greaves v. Keene, 1879, 4 Ex. D. 73 ; and Henderson v. Preston, 1888, 21

Q. B. D. 362). In other cases the party must apply to the Court either

to discharge the order for irregularity, or for an order for his discharge

from custody. An order will, in general, only be discharged for irregu-

larity when it has been obtained ex 'parte, unless, indeed, the irregularity

was not apparent, and could not have been discovered when the applica-

tion for the imprisonment was originally made. An order, however,

which has been irregularly obtained, is valid until discharged {Blake v.

Blake, 1844, 7 Beav. 514; 49 E. E. 1165). In applying to discharge the

order for imprisonment upon the ground of irregularity in obtaining it,

the question whether or not the irregularity has been waived must be

considered. Where, however, the proceedings, or the order founded

tliereon, are altogether void, no question of waiver arises, as no waiver

will render valid void proceedings or a void order ; but innnediate appli-

cation should be made to set aside the void proceedings, or to discharge

the void order. The principle of waiver, therefore, applies only to an

irregular, and not to an erroneous, order.

Nature and Extent of Punishment.—The punishment for contempt of

Court is limited now to fine or imprisonment ; although in bad cases both

are inflicted ; but it is difficult to say what the Court considers a sufficient

punishment, or a sufiicient duration of imprisonment for a contempt of

Court. All the facts and circumstances of the particular case, and the

nature of the contempt, are taken into consideration ; but the Court

generally in practice leans to the side of mercy. The duration of the

imprisonment should not be too long or severe {In re Davies, 1888,

21 Q. B. D. 236).

FORMS.
Forms for Committal, Attachment, Sequestration, &c.

[The Piihlishers are indebted to Wm. Clowes & Sona, Ltd., the proprietors of Oaicald

on " Contempt of CokH," for permission to nse these Forms.]

I. Affidavit of Service of Order sought to he enforced.

{Proper Title of Action O)' Matter.)

I, C. D. of , in the county of , clerk to Mr.

of , aforesaid, the solicitor for the plaintiff in this action, make

oath, and say as follows :

—
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(1.) On the day of 19,1 served the defendant,

A. B. {or A. B. of, &c., an the case may be), at , in the county

of
, with judgment (or order) in this action, dated the

day of 19 , the duplicate of which is now produced and shown
to me, and marked C. D. (1), by delivering a true copy of such judgment
{or order) to, and leaving the same with the said defendant, A. B. {or the

said A. B.), at , in the county of , and I at the same time

produced and showed to the said defendant A. B. {or the said A. B.),

the said duplicate of the original judgment {or order) duly marked and
sealed.

[If the defendant he a corpm'ation, service should be effected on the town

clerk, clerk, secretary, public officer, or other proper official]

(2.) The copy of the said judgment {or order) so served, as aforesaid,

had indorsed upon it at the time of the said service thereof a memo-
randum in the words following {that is to say) :

—"If you, the within-named

(A. B.), neglect to obey this judgment {or order) by the time therein

limited, you will be liable to process of execution for the purpose of

compelling you to obey the same judgment (w order)."

[7^ is necessary that this should be stated in the affidavit {Stockton Football

Co. V. Gaston, [1895] 1 Q. B. 453; 1895, W. N. 10).]

II. Foi'm to be Indm'sed on Order sought to be enfwced {Order XLI., r. 5.)

" If you, the within-named (A. B.), neglect to obey this judgment

{or order) by the time therein limited, you will be liable to process of

execution for the purpose of compelling you to obey the same judgment

{or order)."

III. Notice of Motion fw Committal for Breach of Judgment w Order.

{Proper Title of Action or Matter.)

And where the application is against a person not a party to the cause, or

where there is no cause, add—And in the matter of an application against

(A. B.) for an alleged contempt of Court.

Take notice that this honourable Court will be moved before {in the

Chancery Division, " The Honourable Mr. Justice ," or in the

King's Bench Division, "The Divisional Court"), sitting in the Royal

Courts of Justice, in the Strand, in the county of Middlesex {in the

Chancery Division " on Friday the day of next," or in

the King's Bench Division "at the expiration of two clear days from the

date hereof "), at the sitting of the said Court, or so soon thereafter as

counsel can be heard by counsel on behalf of the plaintiff {or otherwise, as

the case may be) ; that the defendant A. B. (w where not a party, the

above-named A. B.) of in the county of {or otherwise, as

the case may be), may be ordered to stand committed to the Holloway

prison for his contempt [here state the act oi' non-feasance complained of, and

which constitutes a breach of the judgment w oi'der, and if it be for default in

the payment of any mmiey, say—" in making default in payment to the

plaintiff {or into Court, as the case may be) the sum of £ "], pursuant

to {or in breach of) the judgment {or order) in this action, dated the
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day of 19 ; and that the said defendant (or the said A. B.,

as the case may be) may be ordered to pay to the applicant his costs of and
incidental to this application, and the order to be made thereon, or that
such further or other order may be made as the circumstances of the
case may require : And further, take notice that the applicant intends
to read and use in support of the said application the affidavits and
evidence set forth in the schedule hereto, copies of which are served
with this notice of motion [if in the King's Bench Division, add—And
further, take notice that this motion will be entered in the list of motions
to be heard by the Divisional Court, and will be heard in due course

accordingly, and {if so) that application will be made for leave to have
this motion marked "urgent" for early hearing; and that if such leave

be granted, this motion will be accordingly heard and disposed of as

an urgent motion without further notice to you].

Dated this day of
, 19 .

Yours, &c.,

CD.,
To the Defendant, 1 Gray's Inn Square, W.C.,

A. B. Solicitm- fm- the Plaintiff.

The Schedule befm^e referred to.

(1.) Affidavit of C. D., proving service upon you of judgment {or

order) sought to be enforced.

(2.) Exhibit therein referred to, and being the duplicate of the judg-

ment {or order) sought to be enforced.

(3.) Affidavit of E. F., proving the breach on your part of {or your
non-compliance with) such judgment (w order).

(4.) {If so) Exhibits (w Exhibit) referred to in the last-mentioned

affidavit.

IV. JVotice of Motion for Leave to Issue a Writ of Attachment.

{Title and formal parts as in No. 3, ante.)

That he may be at liberty to issue a writ or writs of attachment

against the defendant A. B. (w as the case may be), for his contempt in

not (or in) [here state the act required to be done or abstained from, as in Form
No. 3], pursuant to the judgment {or order) herein, dated the

day of 19 ; and that the defendant A. B. {or as the case may
be) may be ordered to pay to the applicant his costs of this application,

and also his costs of and incidental to the issuing and execution of the

said writ or writs of attachment, or that such further or other order may
be made, &c. {conclude as in Form No. 3).

V. Notice of Motion far Committal or {in the alternative) for Leave to Issue a

Writ of Attachment.

{Title and fminal parts as in No. 3, ante.)

That the defendant A. B. (w othenoise, as the case may be) may be

ordered to stand conamitted to Holloway prison for his contempt in not
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{(»' in) [here state the act required to he done oi- abstained from, as in Form
No. 3], or {in the alternative) that the plaintiff (w otherwise, as the case may
he) may be at liberty to issue a writ or writs of attachment against the

defendant A. B. (o?* otherwise, as the case may he) for his contempt afore-

said ; and that the said defendant (w as the case may he) may be ordered

to pay to the applicant his costs of this application, and also his costs of

and incidental to the issuing and execution of any such writ or writs of

attachment as aforesaid, or that such further or other order may be

made, &c. (conclude as in Form No. 3).

VI. Notice of Motion for Leave to Issue a Writ of Sequestrati(m against a

Corporation.

(Title and formal parts as in No. 3, ante.)

That a writ or commission of sequestration may issue directed to

certain commissioners to be therein named, to sequestrate all the

property and effects (real and personal) of the above-named defendant

corpoi'ation, for the contempt of such corporation in wilfully disobeying

the judgment (or order) made in this action on the day of

19 , in not (or in) [liere state the act required to he done or

ah^ained from, as in Form No. 3], and until the said corporation shall clear

its said contempt, and this Court make other order to the contrary
;

and that the said corporation may be ordered to pay to the applicant

his costs of and incidental to this application, and also his costs of and

incidental to the issue and execution of such sequestration as aforesaid,

or that such further or other order may be made, &c. (conclude as in Fwrn
No. 3, so far as the same applies).

YII. Affidavit to Support Application for Order of Committal or Leave to

Issue a Writ of Attachment or Sequestration.

(Proper Title as in No. 1 or 3 ante.)

I, E. F. of , in the county of , the above-named

plaintiff (oi- as the case may he), make oath or say as follows :

—

(A.—If judgment or oi'der fm' jmyment of money to any person or into

Court)—
(1.) By the judgment (or By an order made) herein, dated the

day of 19 , it was ordered that the above-named defendant

A. B. should (state the mandatory part ordering payment of the money).

(2.) The said defendant (or as the case may he) was duly served with

such judgment (or order) as by the affidavit of service filed herein in

that behalf appears.

(3.) The said defendant (or as the case may be) has not paid to me, or

to any one on my behalf, the said sum of £ , mentioned

in the said judgment (or order), or any part thereof, but the whole thereof

is still due and owing to me, and remains wholly unpaid and unsatisfied ;

or has only paid to me or on my behalf the sum of £
,
part
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of the said sum of £ mentioned in the said judgment {or

order), leaving £ , the balance thereof due to me and wholly

unsatisfied ; or has not paid into Court pursuant to the said judgment
{or order) the sum of £ therein mentioned, or any part

thereof as appears by the certificate in that behalf of the Paymaster-

General, now produced and shown to me, marked E. F. (1).

(4.) If the judgment or order does not show on its face that the money was

trust monei/, or that the default is that of a solicitm\ w other circumstances to

bring the case tvithin the exceptions mentioned in sec. 4 to the Debtors Act,

1869, here set forth the facts shewing that the case does come within one or

other of those exceptions.

(5.) I have, except where it hereinbefore appears to the contrary, de-

posed to the circumstances aforesaid, speaking from personal knowledge.

{B.—Ifjudgment oi' order for doing m- abstaining from any act)—
(1.) By the judgment {orhj an order made) herein, dated the

day of 19 , it was ordered that the above-named defendant

A. B. {or defendant corporation, or as the case may be) should {here state

the mandatory part ordering the doing of m' abstaining from doing the act in

question).

(2.) The said defendant {same as paragraph 2, ante).

(3.) That the said defendant {oi' defendant corporation, &c.) has, con-

trary to or in breach of the said judgment (w order) [here state the circum-

stances strictly proving the neglect to do the act ordered, or the doing of the act

ordered not to be done\

(4.) I have, except, &c. {conclude as in paragraph 5, ante).

VIII. Writ of Attachment.

{Proper Title of Action, &c., as in No. 1 oi' No. 3, ante.)

Edward the Seventh, by the grace of God, &c.—To the Sheriff of

,
greeting.—We command you to attach A. B., so as to have

him before us in the Division of our High Court of Justice,

wheresoever the said Court shall then be, there to answer to us, as well

touching a contempt which he, it is alleged, hath committed against us,

as also such other matters as shall be then and there laid to his charge,

and further to perform and abide such order as our said Court shall

make in this behalf; and hereof fail not, and bring this writ with you.

Witness, &c.

Notice to Sheriff.—This writ, if issued for default in payment of

money, is subject to the following limitations :

—

If issued under sec. 4 of the Debtors Act, 1869, it does not authorise

imprisonment for any longer period than one year.

If issued under sec. 5 of the same Act, it does not authorise imprison-

ment for any longer period than six weeks.

Indorsement.—This writ was issued by, &c., solicitor for the

who reside at , and was issued pursuant to order dated the

day of 19 , for such default as is therein

mentioned \being a default in payment of money under sec. 4 {or sec. 5) of

the Debtm'S Act, 1869], or \not being a default in payment of money].
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IX. IFiit of Sequestration.

(Proper Title of Action^ &c.y as in No. 1 or No. 3, ante.)

Edward the Seventh, by the grace of God, &c.—To (names of not

less than four commissioners), greeting.—Whereas lately in the

Division of our High Court of Justice, in a certain action there depend-

ing, wherein A. B. is plaintiff, and C. D. and others are defendants (or

in a certain matter then depending, intituled " In the matter of E. F.," as

the case may be), by a judgment (or order as the case may he) of our said

Court, made in the said action (m- matter), and bearing date the

day of 19 , it was ordered that the said C. D. (or the said

Corporation) should [here recite the judgment or oi'der so far as

it directs the payment of money into Court, m- other act] : Know ye, there-

fore, that we, in confidence of your prudence and fidelity, have given,

and by these presents do give to you, or any three or two of you, full

power and authority to enter upon all the messuages, lands, tenements

and real estate whatsoever of the said C. D. (or the said corporation),

and to collect, receive, and sequester into your hands, not only all the

rents and profits of his (or its) said messuages, lands, tenements and real

estate, but also all his (or its) goods, chattels and personal estates what-

soever ; and therefore we command you, any three or two of you, that you

do at certain proper and convenient day and hours, go to and enter upon

all the messuages, lands, tenements, and real estates of the said C. D.

(oi- the said corporation), and that you do collect, take, and get into your

hands, not only the rents and profits of his (or its) said real estate, but

also all his (or its) goods, chattels, and personal estate, and detain and

keep the same under sequestration in your hands until the said C. D.

(or the said corporation) shall [here state the act to he done, as in the judg-

ment or order] clear his contempt, and our said Court make other order

to the contrary.

Witness, &c.

X. Notice of Motion to Discharge from Custody on the Ground

of Irregularity.

(Title and foi'mal parts as in No. 3, ante.)

On behalf of (the defendant) C. D., a prisoner in the custody of the

governor of prison (or as the case may he), under a writ of

attachment issued pursuant to an order dated the day of

19 (or under an order of committal made herein, and dated, &c.), that

the said order may be discharged (and the writ of attachment issued

pursuant thereto set aside) on the ground that (here state clearly the

alleged irregularity, as, for instance—that the order dated the day

of 19 , for breach of which the said writ of attachment

issued, did not bear the indorsement provided by the Rules of the

Supreme Court, Order XLL, r. 5), and that the applicant may be dis-

charged out of custody as to his said contempt, and that the plaintiff

(or as the case may he) may be ordered to pay the applicant his costs of

and relating to the said order and the said attachment, and consequent
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thereon, and of this application such costs to be taxed, or that such
further or other order may be made.

Dated this day of 19 .

To the plaintiff and to

Messrs.
,

his solicitors or
agents, and {if so)

to the said sheriff

and his said officer.

Yours, &c.,

A. B.,

of {in perso7i)

CD.,
of, &c..

Solicitor fm- the said A. B.

XL Notice of Motion for Discharge from Custody upon Purging Cmdempt.
{Title and formal parts as in No. 3, ante.)

Upon the part of {the defendant) A. B. {or as the case may be), now a

prisoner in prison, by virtue of an order dated the

day of 19 , for the contempt therein mentioned of this

honourable Court, that having purged his said contempt he may be

discharged from the custody of the governor of the said prison, as to

such contempt with all usual and necessary directions, or that such

further or other order may be made, &c. {conclude as in No. 10, ante).

XXL Notice of Motion for Discharge from Custody on Ground of Want of

Means and Sufficient Duration of Imprisonment, or othenvise.

{Title and formal parts as in No. 3, ante.)

Upon the part of {the defendant) A. B. {or as the case may he), now a

prisoner in prison, by virtue of an order of this honourable

Court, dated the day of 19 , whereby he was com-

mitted to prison (w whereby a writ of attachment was ordered to issue

against him) for non-payment of the sum of £ due from him

{state in what capacity the sum was due, e.g., as trustee, &c.), that he may
forthwith be discharged from custody, upon the ground that he has been

a prisoner under and by virtue of the said order {or the said writ) in

His Majesty's prison at since the of 19 ,

and also on the ground that he is wholly unable to pay the said sum of

£ or any part thereof, or upon such other ground or grounds as

to the Court shall seem fit, or that such further or other order may be

made, &c. {conclude as in No. 10, ante).

XIII. Suggestions for Affidavit to Suppmi Application for Discharge

from Custody.

{Proper Title as in No. 1 or No. 3, ante.)

I, G. H. of , in the county of , make oath and

say as follows :

—

(1.) I have, since the day of 19 , been and am now
a prisoner in the prison, to which I was committed under an

order made herein on the day of 19
,
(or to which I was

taken after being arrested under a writ of attachment issued under an

order made herein on the day of 19 ).
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(A.—If irregularity be ground of application)—
(2.) That such order by virtue of which I was committed and im-

prisoned as aforesaid {or by virtue of which such writ of attachment was

issued as aforesaid) was obtained ex parte and irregularly. Such irregu-

larity consisted in the particulars following, namely [here set forth dearly

and with particularity the grounds of irregularity alleged].

(B.—If apology and sufficient duration of imprisonment he ground of

application)—
(1.) That in not obeying the order of the Court, for disobedience to

which I was committed {or arrested) and imprisoned as aforesaid \or in

printing and publishing, or causing to be printed or published, the article

{or news or paragraph) complained of {oi' other act complained of), and

for which I was so committed, &c.], I had not the least intention of

committing a contempt of Court {if so, and offence being non-payment

of money—"but my non-compliance with such order is due solely to my
want of means "), and I unreservedly express my regret for not obeying

the said order {or for my offence aforesaid), and I do hereby apologise

humbly to the Court for the same.

(2.) My confinement in prison has been and is a serious loss and injury

to me in my business as a , and otherwise. And {if it is so)

[both myself and my wife and family are suffering thereby, and my
health is being much injured by the continuance of such imprisonment].

(N.B.

—

If health suffers have evidence, if possible, of a medical man on the

subject.)

(3.) I am quite unable to pay the said sum of £ , or any part

thereof. My trade {or business) of a has been almost ruined

by my imprisonment. I have a wife and {state number) children alto-

gether dependent upon me, and they are now in the greatest poverty

and distress. I have no property of any kind {if any, add " except," and

enumerate the particulars, and say, if possible, that they are of small value), I

shall be ruined by any longer imprisonment {or generally state such of the

circumstances of the particidar case as may be calculated to induce the Court to

direct the discharge of the prisoner).

{ Whatever the form of the particular affidavit, conclude)—
(4.) I have, except where it hereinbefore appears to the contrary,

deposed to the above circumstances, speaking from personal knowledge.

Contempt of Parliament.—See House of Commons.

Contenement.—Coke in his Institutes (ii. 28) explains "con-

tenement " as being a man's " countenance which he hath together with
and by reason of his freehold." Blount in his Lmo Dictionary, after

giving the same explanation, says :
" I rather think that contenement

signifies that which is necessary for the support and maintenance of

men according to their several qualities, conditions, or state of life, as in

Magna Charta, viz., it is enacted that a freeman shall not be amerced but
secundum niagnitudinem delicti, salvo sibi co7itenc7)iento sua."

Context.—It is a well-established rule of construction common
to law and literature, and applicable alike to statutes and all other
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writings, that the meaning of a word employed is to be determined not
by taking the word in isolation, but by taking it with its context, i.e. as
a component part of the compound expressions which make up the clause,

or even the whole document, to be interpreted {Colquhouii v. Brooks,

1889, 14 App. Cas. 493). This rule, like all rules of construction, is not
absolute, nor a rule of law. It is recognised in the modern statutory
definitions, which provide for the interpretation of specified terms in a
particular way, " unless repugnant to subject or context," or " unless a
contrary intention appears." See Interpretation Act, 1889, (52 & 53
Vict. c. 63.

[Authorities.—Elphinstone, Conveyancing, 4th ed., 27; Maxwell on
Statutes, 3rd ed., 40 ; Hardcastle on Statutes, 4th ed., by Craies, 146.]

Conting'ent Class.—A class which can only be ascertained
on the happening of a specified contingency

—

e.g. a gift to children who
attain twenty-one is a gift to a contingent class, which, in general, will

only vest in those children who attain that age. See Theobald, Law of
Wills, 6th ed.

Conting'ent Gift.—A gift to take effect on the happening
of some contingency. A future devise of land does not carry the inter-

mediate rents to the devisee, nor in general will a contingent specific

gift of personalty, but a specific bequest " segregated from the mass of

the testator's estate to go on a contingency, carries with it all accretions

to the contingent legatee on the happening of the contingency " {In re

Clements, Clements v. Pearsall, [1894] 1 Ch. 665 ; In re Medlock, Ruffle

v. Medloch, 1886, 55 L. J. Ch. 738). So also a future gift of personal

residue or a mixed fund carries with it previous income not expressly

disposed of. See Theobald, Laiv of Wills, 6th ed., pp. 179 et seq.

Contingent Interest.—A future interest that is to depend
upon an event that is uncertain, e.g. a contingent remainder (see Con-
tingent Eemainders).

At common law a contingent interest was inalienable, although it

might be released, and might also be assigned in equity. Such an

interest could be devised under the Statute of Wills, unless the person

who was to take was not in any degree ascertainable before the con-

tingency happened (per Lord Ellenborough in Doe v. Tomkioison, 1813,

2 M. & S. 165); but a larger power of devising such interests was given

by the Wills Act, 1837, sec. 3 of which, inter alia, provides that " all

contingent, executory, or other future interests in any real or personal

estate, whether the testator may or may not be ascertained as the

person or one of the persons in whom the same respectively may become
vested, and whether he may be entitled thereto under the l nstrument

by which the same respectively were created, or under any disposition

thereof by deed or will
;

" and, finally, by sec. 6 of the Eeal Property

Act, 1845, " a contingent, an executory, and a future interest and a possi-

bility coupled with an interest in any tenements or hereditaments of any

tenure, whether the object of the gift or limitation of such interest or

possibility be or be not ascertained . . . may be disposed of by deed."

Contingent Legacy.—A legacy given contingently on the

happening of a certain event. A common illustration is found in the

case of a legacy given to a person provided he attains twenty-one. In

VOL. III. 33
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such a case, if the legatee dies before attaining twenty-one, the legacy-

lapses ; a contingent legacy is thus distinguished from a vested legacy,

where a present interest is given to the legatee although the time of its

payment may be postponed. [See Williams, Executors and Administra-
tors, 10th ed., vol. i. pp. 954 et seq.']

Contingent Remainders.—A contingent remainder may
be defined as an estate limited, to take effect in remainder {c[.v,\ that is,

to come into possession on the regular determination of some prior

estate less than fee-simple (called the particular estate), but to arise

•only in case some event or events, which may or may not happen before

the particular estate shall come to an end, shall happen. It is an estate

in remainder of which the vesting in interest is made subject to a

condition precedent (see Fearne, C. B. 3, 16, 221, 9th ed. ; Smith v.

Fackhurst, 18 Vin. Ahr. 413 ; 1741, 3 Atk. 135 ; 26 E. R. 881 ; Co. Litt.

265«, n. (2)). The commonest instance of a contingent remainder is

;an estate limited, after the determination of an estate given to A. (a

bachelor) for life, to A.'s first son in tail male or in tail. Such limita-

tions are regularly employed in every deed disposing of lands in what is

called strict settlement, that is, bestowing the lands on the members
of a family in succession according to seniority, but with a certain

preference for males over females. When a settlement of this kind is

made, life estates are invariably given to the living members of the

iamily, with remainder after each life estate, to the life-tenant's sons

successively in tail male ; and there are usually further remainders (of

which the exact place in the settlement varies according to the circum-

stances) to each life-tenant's sons in tail general, and to his daughters,

-either successively or as tenants in common in tail (see Davidson, Prec.

Conv. iii. 324-330, 3rd ed. ; Williams on Settlements, 217, 218, 288-291).

It is obvious that all such estates are subject to the condition precedent

that a son or daughter (as the case may be) shall be born to the life-

tenant in question ; otherwise the estate limited can never take effect.

But it is by no means essential to the creation of a contingent remainder

that it should be limited to an unborn or unascertained person; re-

mainders limited to persons perfectly ascertained at the time of limitation

may be equally contingent, as where lands are granted to A. for his life

^nd after his death, if he shall leave no issue living at the time of his

death, to B. in fee. Here B. is supposed to be a living person, perfectly

<3apable of receiving a grant of land ; but in the case put the remainder

limited to him is as contingent as a gift to the unborn. Eor if A. die

leaving issue alive, B. will take no estate at all in the land ; as the event,

in which the estate was given to him, did not happen. The distinction

between remainders limited to unborn or otherwise unascertained persons

.and those given to ascertained persons in an uncertain event has been

put forward as a leading classification of contingent remainders {Smith

V. Pachhurst, 1741, 3 Atk. 139 ; 26 E. R. 881 ; 2 Black. Com. 169, 170).

And Mr. Fearne, whose celebrated treatise on Contingent Remainders is

the foundation of all modern learning on the subject, arranged them, for

the purposes of examination, into no less than four classes. But the

main thing to remember is that all contingent remainders have the same
characteristic of being limited to take effect only upon the fulfilment of

some condition precedent. It is this which especially distinguishes them
from vested remainders (([•'v.). These are estates so limited in remainder

that their taking effect in possession is simply postponed to the regular
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determination of the prior or particular estate, and is dependent upon
no other condition whatever ; as where land is given to A. for life, and
after his death to B. in fee. Here B.'s estate is vested in interest

;

because his right to have possession of the land, though postponed till

after the determination of A.'s life estate, is nevertheless an absolute
right, and is independent of the fulfilment of any condition, which may
or may not be satisfied in A.'s lifetime. B.'s estate, having this absolute
quality, is from its commencement capable of taking in effect in possession,

whenever the particular estate shall end ; and this present capacity for

taking effect in possession is the particular mark of a vested remainder
(Fearne, C. B. 216, 9th ed. ; 2 Brest. Ahst. 113, 2nd ed. ; Co. Litt. 165a,
n. (2); Cardigan v. Curzon Howe, [1901] 2 Ch. 479, 485).

The ancient common law allowed only of the creation of vested estates

in land. It is true that Bracton suggested (fo. 13a) that a feoffment

might well be made by way of a gift in joint-tenancy to a concubine and
her children then born or afterwards to be born. And this suggestion

was copied into Fleta (fo. 179) and Britton (i. 231, ed. Nichols). But the

annotator of Britton, whom Mr. Nichols has identified with John de
Longueville, dissented emphatically from the pronouncement in the text.

And he pointed out that in a feoffment a certain purchaser must be
named, for the whole estate is thereby transferred away from the feoffor

and immediately vested in the feoffee, so that those who are not in rerum
natura at the time of the gift can claim no part in what is bestowed
(Britt. i, 231, n. (k), ed. Nichols). This opinion, which, it will be
observed, is expressed of gifts of land in possession, appears to have
prevailed for some time as to gifts in remainder also. And it was con-

sidered that on a feoffment professing to be a feoffment in fee, the whole
fee must immediately pass away from the feoffor, so that if the land were
given to one for life and after his death to another in fee, the latter

must be a person perfectly capable, at the time of the gift, of taking the

remainder so limited to him ; otherwise the gift in remainder would be

void (Y.-B. 11 Hen. iv. 74, pi. 14, ^er Hankey; Litt. s. 721). In the

reign of Henry vi., however, an inroad was made on this principle ; and
it was held that if land were given to one for life and after his death to

some person not immediately ascertained, as to the heir of A., a living

person, in fee, the remainder might take effect in possession, if the person

to whom it was limited were ascertained before the life estate came to an
end (Y.-B. 9 Hen. vi., 24a; Fitz. Ahr. "Feoffments and Faits," 99). This

appears to have been the beginning of contingent remainders. In the

case put the remainderman is not ascertained at the time of the gift, for

nemo est limres viventis. During A.'s lifetime, the remainder is contin-

gent, being subject to a condition precedent, which can only be fulfilled

on his death. For though A. may have an heir apparent or an heir

presumptive, there is no certainty that either will survive to be his heir.

But on A.'s death his heir is ascertained ; and if A. die before the life-

tenant there will then be a person perfectly capable of succeeding to the

possession of the land, should the life estate determine at any time. The
remainder will therefore have vested, and may take effect as well as if

it had been vested from the time of its creation. The law so laid down
was upheld and remains good to the present day (Perk. s. 52 ; Co. Litt.

378a). The doctrine of contingent remainders does not, however, appear

to have been put to much use in conveyancing practice until after the

Statute of Uses (28 Hen. viii. c. 10). This Act fairly uprooted the long

prevailing custom of settling lands by means of feoffees intrusted to
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execute the feoffor's will, and constrained landowners and their legal

advisers to seek after new methods of assurance. The plan adopted was
to limit the lands, by way of contingent remainder, after a life estate

given to the settlor or his living children, to his or their unborn sons

successively in tail. About the middle of the seventeenth century this

became the established mode of settlement; and it has lasted to the

present day (see Papers read before the Juridical Society, i. 45). Here
it may be observed that, after contingent remainders were allowed, great

difficulty was long felt in breaking in upon the old rule, that on a feoff-

ment in fee the fee-simple must altogether depart from the feoffor. To
reconcile this rule with the existence of contingent remainders, it was
said that, on the creation of a contingent remainder in fee-simple, the

fee was in abeyance until the contingency happened (Co. Litt. 342 &). The
modern opinion is that the fee remains with the grantor in such cases

until the remainder vests (Fearne, C. B. 351-364 ; Williams on Beal

Property, 268, 13th ed.; 348, 20th ed.).

Although contingent remainders became thus firmly established, the

possibility of their taking effect is by no means dependent only on the

fulfilment at any time of the condition precedent to their vesting. The
policy of the law is against the settlement of land in perpetuity ; it is

jealous of devices calculated to place land for ever beyond reach of the

power of alienation. And principally to avoid this end certain rules

have been evolved, which must be observed in the creation of contingent

remainders, or the gift made contingently will never be able to take

effect. The first of these rules is that the seisin, meaning the freehold

possession (Co. Litt. 17a), must never be without an owner; which is

otherwise expressed in saying that every contingent remainder of an
estate of freehold must have a particular estate of freehold to support

it. This rule, though it proved a valuable check on the creation of per-

petuities, was not apparently designed as such ; it seems to be simply an
effect of the common-law rule that delivery of possession is necessary to

the validity of a gift of lands. As is well known, the common-law
method of conveying lands was by a feoffment, that is, a gift, properly

of a fee, but, as the term came to be used, of a freehold estate (Litt.

s. 57 ; Co. Litt. 9a) ; and a feoffment was void unless accompanied by
livery of seisin, or formal delivery of possession (Litt. ss. 59, 60, 66, 70).

It followed that at common law no gift could be made of a freehold

estate to commence at a future time, save by way of remainder. For
such a gift, if made without present livery, would be void under the

above-mentioned rule; and it would be equally void if made with
present livery, as the expression of an intention to give at a future time

would be repugnant to, and would nullify the expression, requisite to

good livery of seisin, of intention to deliver immediate possession of the

land (BucJders Case, 1599, 2 Co. Rep. 55 ; Barvnck's Case, 5 Co. Rep.

93&; Co. Litt. 495, 217a; and see Savill Bros., Ltd., v. Bethell, [1902]
2 Ch. 523, 540). Now, although where lands were given to one for a

term of years, and afterwards to another for life or in fee, the latter gift

was said to be a gift in remainder, yet it was considered to be an
immediate gift of the freehold. This was a consequence of the rule that

the termor's possession does not interfere with the freeholder's seisin,

and of the older doctrine that the termor held as the freeholder's bailiff

(Co. Litt. 15a). In the case of such a gift, therefore, the enjoyment of

the seisin was not regarded as being postponed by the term; so no
question of repugnancy arose if the gift were perfected by immediate
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livery. This was necessary, as ever, but was properly made to the
termor ; and such livery vested an immediate estate of freehold in the
so-called remainderman (Litt. s. 60 ; Co. Litt. 49a ; Smith v. Packhurst,
ithi supra). Hence appears the necessity for a particular estate of free-
hold to support a contingent remainder of a like estate. For such a
limitation, being in truth a gift to take effect on a future fulfilment of

a condition precedent, can only be made, according to the common law,

by way of remainder. And it cannot take effect if simply limited to

come into possession on the expiration of a term of years, because that
is equivalent in law to an immediate gift of the freehold, and an
immediate gift to take effect on the future fulfilment of some condition
would be a contradiction in terms, and therefore void (Co. Litt. 217a).

Again, a remainder, to be valid, must be limited to take effect in posses-

sion immediately on the regular determination of the particular estate.

For, as we have seen, the ancient common law regarded the whole fee

as passing away from the feoffor on a feoffment in fee ; and it was con-

sidered that this took place none the less if various particular estates,

as for life or in tail, were first limited by the feoffment, with remainder,

on their determination, in fee-simple; because all these estates were
regarded as one for the purposes of the livery (Co. Litt. 49&). But if

any time were interposed between the end of the particular estate and
the commencement of the remainder, as on a gift to A. for life, and
after his death and one day to B. in fee, the law, not admitting the idea

of a vacancy of seisin, considered that on A.'s death the seisin must
revert to the feoffor, and held that such seisin could only be again trans-

ferred from him by a new feoffment and livery. The remainder pur-

ported to be given to B. was therefore held equally void with the gift of

a freehold in possession to commence at a future time (Plowd. 256).

The effect of this rule in the case of a contingent remainder was that, if

it were not ready to take effect when the particular estate ended, it

would altogether fail ; for if the remainderman were not then ready to

take the seisin, it would revert to the grantor and continue with him,

being only to be disposed of by a new feoffment and livery. This effect

is usually stated in the proposition that every contingent remainder

must vest during the continuance or at the instant of the expiration of

the particular estate (Fearne, C. R. 307) ; which proposition is properly

but a corollary of the first rule above given. Such is the rule of common
law. An exception was made by the Contingent Eemainders Act, 1877,

Stat. 40 & 41 Vict. c. 33, with regard to every contingent remainder

which has been created by an instrument executed or will republished

on or after the 2nd August 1877, and which would have been valid if

originally created as a shifting use or executory devise. Such a contin-

gent remainder shall be capable of taking effect notwithstanding that

the particular estate determine before the contingent remainder has

vested.

Owing to the above-mentioned rule a contingent remainder might

fail at common law if it had not vested on the regular determination

of the particular estate by any means. In the case of a contingent

remainder to commence on the expiration of a life estate therefore, it

might fail not only if not vested before the death of the life-tenant, but

also if not vested before the determination of the life estate by forfeiture,

merger, or surrender ; for these were as regular modes of determination

of a life estate as the tenant's death (Fearne, C. B. 16, 316 sg'.). It was

consequently in the power of a tenant for life in possession, by making a
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voluntary forfeiture, surrender, or merger of his life estate, to destroy

any contingent remainders limited to commence after his death. This

was at first a great obstacle in the way of the permanence of the form
of settlement on unborn sons, devised as before mentioned. It was
obviated in the course of the seventeenth century by the introduction

of an estate limited, after the determination of each life estate by
forfeiture or otherwise in the tenant's lifetime, to trustees and their

heirs during the remainder of his life on trust to preserve the contingent

remainders (which, as we have seen, were usually to his unborn chil-

dren successively in tail) from being defeated or destroyed. Such
trustees' estate, being from the first capable of coming into possession

on the regular determination of the preceding life estate, was vested

;

no act of the tenant for life could therefore prevent it from coming into

possession, if his life estate ended in his lifetime ; and if the trustees

themselves put an end to their own estate, this was punishable as a

breach of trust in equity (3fcmsell v. Mcmsell, 1732, 2 P. "VV. 678; 24
E. R 913; Smith v. FackJmrst, 1741, 3 Atk. 139; 26 E. E. 881). The
necessity for the limitation in settlements of an estate to trustees, on
trust to preserve contingent remainders, continued until it was enacted

by the Real Property Act, 1845, 8 & 9 Vict. c. 106, s. 8, that a con-

tingent remainder shall be capable of taking effect, notwithstanding

the determination by forfeiture, surrender, or merger of any preceding

estate of freehold. Since then such limitations have been discontinued.

It will be observed that this enactment introduced a limited exception

to the common-law rule above stated. We may notice here that if the

particular tenant were disseised, any contingent remainders expectant

on the determination of his estate would not be defeated, so long as he
retained a right of entry on the land ; but if his right of entry were
taken away, and he were reduced to a right of action, it seems that

the contingent remainders would be destroyed (Fearne, C. E. 286 and
n. {e)).

A contingent remainder cannot be well limited to vest in an event

which is illegal, either as being directly contrary to law or against public

policy. Thus a remainder limited to vest on the commission of an
indictable offence or an actionable wrong would be altogether void. So
is a remainder to any child to be born out of wedlock. This rule is

merely a particular instance of a principle applicable to contracts and
conditions and limitations generally {Blodwell v. Udwards, Cro. Eliz. 509

;

Shep. Touch. 128, 132; Fearne, C. B. 248, 249; Egerton v. Broivnloiv,

1853, 4 H. L. C. 1 ; 10 E. E. 359).

Mr. Fearne {C. B. 250) laid down a rule extracted from the Reports

of Lord Coke (2 Eep. 51 ; 10 Eep. 50 &) that the contingency upon which
a remainder is to vest must be a common possibility and not a double

possibility, or a possibility on a possibility. As an example of an estate

to arise on the latter kind of contingency, and void on that account,

Lord Coke mentioned a gift in remainder to the heir of J. S., there being

no such person as J. S. in existence at the time of the gift. But the

authorities cited by Lord Coke do not support his conclusion ; for it

appears that such a gift is held void for uncertainty in the description of

the person intended to take, and not because the estate is to arise in a

double event (see Y.-B. 2 Hen. vii. 13, pi. 16, ^^cr- Keble; Bro. Ah)\

"Done," 22). And Mr. Charles Butler pointed out (Fearne, C. B. 251,

n. (c)) that Lord Coke's language cannot be taken literally, there being

in truth nothing to limit the condition of a remainder vesting to the
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happening of one event only. And he instanced the unquestionable
validity of a remainder to the first son of A. who shall attain twenty-
one. Other eminent lawyers have also destructively criticised Lord
'Coke's and Mr. Fearne's proposition; and it is considered that, as a
general principle, it cannot now be seriously maintained (see 1 Prest.

Ahst. 128, 129; Williams on Real Properhj, 274-276, 13th ed.; 354-356,
20th ed. ; J. C. Gray, Bide against Perpetuities, ss. 125-133, 287-290,
2nd ed. (Boston, 1906) ; Farwell, J., Re Ashforth, [1905] 1 Ch. 535, 543).

Let us now consider the rules applied to the creation of contingent
remainders in order to establish the impossibility of keeping land in

perpetual settlement, out of reach of the exercise of the power of aliena-

tion. These, as shaped at present, are singularly anomalous and are
unintelligible apart from their history. The first step towards their

comprehension is to bear in mind that, after it had been established by
law that the right of alienation was incident to the ownership of an
estate in land (see Wms. Real Proj). 65-73, 20th ed.), the judges were
obliged, in order to preserve this right, to give effect to a principle of

legal policy which they never precisely formulated, but which may be
expressed in these words— that the liberty of alienation shall not
be exercised to its own destruction. In accordance with this principle,

it was held that a general restraint on alienation annexed to the
gift of an estate in fee was void (Litt. s. 360). And further effect

was given to the same principle, after the power of barring an estate

tail by common recovery had been firmly established, in deciding that

every condition, limitation, or direction made to prohibit a tenant in tail

from barring the entail by common recovery or otherwise should be

utterly void {Corbet's Case, 1599, 1 Rep. 83 6; Mildmays Case, 1582,,

6 Eep. 40a; Mary Portin,qtons Case, 10 Rep. 36; Foy v. Hynde, Cro.

Jac. 696 ; Co. Litt.^ 224a, 3796, n. (1) ; Fearne, C R. 257-260 ; Dawkins v.

Penrhyn, 1877, 6 Ch. D. 318; 1878, 4 App. Cas. 51; Wms. Real Prop.

93-99, 395, 20th ed.). It is in the course of these decisions that we
first meet the term perpetuity ; and from them we learn that it is

against the policy of the law that any man should create a perpetuity,

or so contrive to dispose of his property that it shall remain for ever

out of reach of the exercise of the power of alienation (1 Rep. 84(X, 88a

;

6 Rep. 40, 10 Rep. 426; Cro. Jac. 697). As another instance of this

policy of the law against the creation of a perpetuity, the opinion was
judicially expressed, after the validity of gifts by way of contingent

remainder had been allowed, and after the Statute of Uses (27 Hen. viii.

c. 10), that the limitation, in remainder after a gift to the use of A. for

life, of successive life estates in use to the persons, who should in turn

be his heirs, was void as not being " agreeable with the rule of law in

estates in possession" {per Popham, C.J., Chudleigh's Case, 1 Rep. 138a).

It may be conjectured that the rule of law here referred to is that

which prescribes that heirs shall take only by succession from their

ancestor, and not by purchase giving them an independent right in

themselves (Bract, fo. 17a; Fleta, fo. 185; Britt. liv. 2, c. 5, s. 1 ; Litt.

s. 446 ; Wms. Real Prop 68, 20th ed.). We have seen that the common
law had so far departed from its early principles as to admit the validity

of a gift, in remainder after a vested estate of freehold in A., to the heir

of B., a living person, in which case the heir of B. would take as a

purchaser, if B. should die in A.'s lifetime (3 Rep. 20 a ; Wms. Reed Prop.

348, 20th ed.). But, notwithstanding this innovation, a further limita-

tion in remainder to the heir of such heir would at common law confer
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upon him no estate by purchase. It was, however, at first a matter of

doubt what was the effect of Hmitations by way of use in remainder after

a life estate to a living person, to his heir for life, and then to the heir

of such heir for life, or otherwise (see the different opinions of the judges

in Manning v. Andretus, 1 Leon. 256, and the argument of Coke, A.-G., in

Perrofs Case, Moore, 368, 371, 372). The opinion of Popham, C.J., above

cited, was directed to the effect of the Statute of Uses upon future uses of

this kind ; and he held, as we have seen, that since the statute no uses

limited in remainder should take effect as legal estates executed by the

statute, unless they would have been valid if limited as estates at

common law. The common law, however, had then no precise rule

governing the validity of successive contingent remainders, that is,

contingent remainders limited to arise at the termination of an estate

itself limited as a contingent remainder. There was nothing but the

law laid down in Bracton's time that, on a gift to the heir of a person

who takes an estate of freehold, the heir takes nothing by purchase;

the old rule, unhappily departed from in admitting gifts by way of

contingent remainder after a vested estate of freehold, that an estate

could only be well limited to an ascertained person; and the later

principle of legal policy against the creation of a perpetuity. When
the law came to admit of the creation of indestructible future estates

in land by way of executory devise and shifting use, the judges per-

ceived that such devices, unless restrained within due bounds, might
lead to the perpetual settlement of land; and the same principle of

legal policy was again applied. It was settled by successive decisions

within what time executory interests (q.v.), arising under a shifting use

•or an executory devise, must vest in order to take effect ; and as regards

these interests, the vague principle prohibiting the creation of a per-

petuity was thus translated into the precise rule of law now generally

called the rule against perpetuities (q.v.). In 1681 it was adjudged that

such interests could be well limited to arise within the compass of an
existing life (Roimrd v. Duke of Norfolk, 1682, 3 Ch. Cas. 14; 22 E. R.

955). Then in 1718 it was held that they might be made take effect

within a reasonable time after (Marks v. Marks, 10 Mod. Ca. 419j. In
1736 this reasonable time was extended to the period of the minority of

an infant actually entitled under the instrument by which the executory

estate was conferred {Stephens v. Stephens, 1738, Ca. t. Talb. 228 ; 25 E. li.

751). It was settled in 1805 that any number of existing lives might
be taken {Thellusson v. Woodford, 1799, 11 Ves. 112; 32 E. E. 1030;
8 R. R. 104). And it was not until 1833 that the rule was finally

established in its present form, by which the time allowed after the

duration of existing lives is a term of twenty-one years, independently
of the minority of any person, whether entitled or not, with the possible

addition of the period of gestation, but only where the gestation actually

exists {Cadell v. Palmer, 1833, 7 Bli. K S. 202; 5 E. R. 745; 36 R. R.

128). Now whilst this rule was in the making it seems to have been
generally understood by conveyancers that in case of the limitation of

two or more contingent remainders to take effect successively, the

second or following remainder or remainders must be such as should

conform with the rule of legal policy, against the settlement of land in

perpetuity, enunciated as above mentioned by Popham, C.J. For, as we
have seen, the established practice in drawing settlements of land was to

give life estates to the living, with remainder to their unborn children

successively in tail ; and it was not attempted in general to extend the
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time of settlement by limiting the lands to unborn children for life with
remainder to their children in tail or otherwise (see Shep. Touch. 506

;

Gilb. Uses, 77, 119; Fearne, C, R. 502). Where dispositions were made
purporting to confer life estates on unborn generations successively

according to the order of birth, the remainders limited after the life

estates to the first unborn generation were held void, on the ground that
the law would not allow of the perpetual settlement of land by means of

a series of life estates given to successive generations of heirs or children

{Hiimlerston v. Hiiriiberston, 1716, 1 P. W. 382; 24 E. K. 412; Duke of
Marlborough v. Godolphin, 1759, 1 Eden, 404, 411, 414-416; Seaward v.

Willock, 1804, 5 East, 198, 205; 21 E. E. 18; Beard v. Westcott, 1813,

5 Taun. 393 ; 24 E. E. 553). The result of these decisions was summed
up in the proposition that an estate given to an unborn person for life

cannot be followed by any estate to any child of such unborn person, as

the latter estate would be void {Marlhorouqh v. Godolphin, 1759, 1 Eden,
415, 416 ; 28 E. E. 741 ; Hay v. Coventry, 1789, 3 T. E. 86 ; 1 E. E. 652

;

Brudenell v. Elwes, 1802, 1 East, 452 ; 7 Ves. 382 ; 32 E. E. 155 ; 6 E. E.

310). Now the true reasons upon which this proposition is grounded
appear to be that, in admitting gifts by way of contingent remainder,

the law has not entirely departed from its old rule that estates can
only be well limited to an ascertained person ; it will allow of some but
not of all gifts in remainder to an unascertained person. The onus lies

on those who claim under such a gift to show that it falls within the

admitted exceptions to the old rule ; and the law prohibits such gifts

of this kind as tend to a perpetuity, that is, to place land in perpetual

4settlenient out of reach of the exercise of the power of alienation

{Marlborough v. Godolphin, ubi sup.). It was, however, suggested, in a

somewhat confused opinion of Mr. Booth (which he afterwards acknow-
ledged to have been written when he was in the country and extremely
engaged), that the possible children of unborn children are such as the

law will not expect, and that the limitation of an estate to the child of

an unborn person was void as being a possibility upon a possibility. The
same suggestion was repeated in a subsequent opinion of Mr. Yorke upon
the same case (2 Cases and Opinions, pub. 1791, pp. 435, 440). These

opinions seem to have led Mr. Charles Butler to put forward the proposi-

tion in question as a rule existing independently of the general rule

against perpetuities and as being an instance of the invalidity of a

possibility on a possibility (Fearne, C. B. 565?^.). It is very strange

that Mr. Butler should have so written ; for in a previous note he had
not only (as we have seen) subjected the supposed rule against double

possibilities to the most destructive criticism, but had particularly

demonstrated (citing Boutlcdge v. Dorril, 2 A^es. jun. 357) that the con-

tingency of an unborn child having issue is unobjectionable on the

score of its being a double possibility (Fearne, C B. 251?^.). Lord

St. Leonards and Mr. Jarman also repeated Mr. Booth's theory about

6 possibility on a possibility (Sug. Gilb. U'ses,ill9n.; Sug. Botv. 393,

394, 8th ed.; 1 Jarm. Wills, 221, 1st ed.). It is submitted, however,

that his notion that the possible children of unborn children are such

as the law will not expect is quite unfounded, and is sufficiently refuted

by the decision that, in gifts by way of executory devise of real or

personal estate or settlement in trust of personalty, a man may limit

property to his most remote unborn descendants, provided only that the

gift must vest, if at all, within the limits prescribed by the rule against

perpetuities (Boutlcdge v. Dorril, 1794, 2 Ves. jun. 357, 362; 30 E. E.
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671; 2 R. R 250; Thellusson v. Woodford, 1798, 4 Ves. 227; 31 E. E.

117 ; 4 R R 205 ; 11 Ves. 112 ; 11 E. R 112 ; 8 R R 104 ; Re Bowles,

[1902] 2 Ch. 650).

After the rule against perpetuities applied to executory interests had
been established in its final shape, it was much debated whether the rule

prohibiting the limitation of an estate in remainder after an estate given
to an unborn person, to his unborn child, was merely an instance of the
rule against perpetuities so formulated, or was an independent rule of

law (see Lewis on Peiyetuities, 408 sq.; Williams on Real Property

y

211, 212, 1st ed. ; 227, 406, 3rd ed.; 277, 531, 13th ed. ; Tudor's Leading
Gases on Real Property, 470 et seq., 3rd ed. ; Davidson, Prec. Conv. iii.

336-338, 3rd ed. ; Jarm. Wills, i. 258 ; ii. 845, 4th ed. ; Gray, Rule against

Perpetuities, ss. 191 sq., 287 sq.; Challis on Real Property, 159, 183,

2ncl ed.). It will be observed that such a limitation, without any
further restriction, would break the settled rule against perpetuities

;

but it was an undecided question whether the limitation in remainder
to the child of the unborn would be valid if confined to such issue as

should be born within the compass of existing lives and twenty-one
years after. This point first came before the Courts in the year 1889^
when it was held by Kay, J., and the Court of Appeal, that a remainder
limited, after a life estate to an unborn person, to such child of his as

should be born in the lifetime of persons existing at the time of the gift,

was altogether void (W/iithy v. Mitchell, 1889, 42 Ch. D. 494; 1890, 44
Ch. D. 85). By this decision it was established, as a rule of law inde-

pendent of the rule against perpetuities, that an estate cannot be well

limited, m remainder after an estate given to an unborn person for life,.

to any child of such unborn person. This is the second rule governing

the creation of contingent remainders.

This rule is modified, in the case of a gift by will, by what is called

the ey-pr^s doctrine, according to which, if a testator devise lands to the

unborn son of some living person for life, with remainder to such unborn
son's sons in tail, the Courts will endeavour to carry out the testator's-

intention, as nearly as can possibly be done without infringing the rule

which makes such a remainder void. In such cases, therefore, the

unborn devisee is held to take an estate tail instead of a life estate only,

the Courts doing what they can in the way of conferring an estate

transmissible to the devisee's issue in infinitum, but being obliged to

disregard the possibility of the entail being barred. The cy-prhs doctrine

is only applied where the estates devised to the children of the unborn
child are estates tail, and not where they are estates for life or in fee-

simple (1 Jarm. Wills, 267-271, 5th ed. ; Re Richardson, [1904] 1 Ch.

332). And, except in the case of executory trusts, the Courts will not

apply this doctrine where the effect of giving an estate tail to the unborn
parent would be to include in or exclude from the line of descent any
class of his issue who would not or would have taken under the limita-

tions in the will, if they had been legally valid {Re Rising, [1904] 1 Ch.

533 ; Re Mortimer, [1905] 2 Ch. 502).

In the same year, however, in which the decision in Whithy v.

Mitchell was given, a case occurred for which the above rules were
insufficient to provide. It was therefore declared that, in the limita-

tion of successive contingent remainders, the second and subsequent

remainders must be such as must necessarily vest within the period

allowed by the general rule against perpetuities {In re Frost, 1890, 43
Ch. I). 246, followed. Re Ashfm^th, [1905] 1 Ch. 535 ; Whitby v. Von.
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Lnedecke, [1906] 1 Ch. 783). This is the third rule to be observed in
the creation of contingent remainders. An instance of it is the limita-
tion of land to A., a bachelor, for life, and after his death to his first

son for life, and after the son's death to A.'s eldest daughter who shall
then be living. Here the contingent remainder to A.'s eldest daughter
living at his son's death will be void, because it could not vest till the
son's death, which might obviously occur more than twenty-one years
after the death of A. This third rule, however, is subject to the proviso
that it shall not apply to the case of a contingent remainder limited
to take effect on the termination of an estate tail originally limited as
a contingent remainder ; for in this case the latter remainder may be
defeated by barring the entail; it does not therefore tend to tie up
property beyond all power of alienation {Nicolls v. Sheffield, 1787, 2 Bro.
C. 0. 215 ; 29 E. E. 121 ; Phillips v. Dealdn, 1813, 1 M. & S. 744; Cole
V. Seioell, 1843, 2 Con. & Law. 344; 4 Dr. & War. 1 ; 2 H. L. C. 186;
65 E. E. 668 ; 9 E. E. 1062). It is submitted that the second rule

above mentioned does not prohibit the limitation in remainder, after

an estate tail, of an estate to the child or remoter issue of some person
unborn at the time of the gift.

Contingent remainders of trust estates were never subject to the rule

of law requiring the remainder to vest before or upon the determination
of the particular estate. As we have seen, this rule was a consequence
of the common law's abhorrence of a vacancy of seisin. In the case of

trust estates, however, the trustees were seised of the lands at law, so

that there was no vacancy of the legal seisin, if, when a particular estate

in the trust determined, a contingent remainder in the trust, limited to

come into possession after that estate, had not vested. And equity did

not follow the law in allowing the destruction of contingent remainders
of trust estates, but rather obliged the trustees strictly to observe the
intention of the creator of the trust (see Chapman v. Blissett, 1735,

Ca. t Talb. 145, 151 ; 25 E. E. 708 ; Hopkins v. Hopkins, Ca. t Talb. o2n.]

25 E. E. 1108 ; Astley v. Micklethwait, 1880, 15 Ch. D. 59). Contingent
remainders of trust estates must, however, be such as must necessarily

vest within the period allowed by the general rule against perpetuities,

or they will be altogether void {Abhiss v. Bnrney, 1881, 17 Ch. D. 211).

It has never been decided whether contingent remainders of trust

estates are also subject to the precise rule laid down in Whitby v.

Mitchell, 1890, 44 Ch. D. 85, for contingent remainders of legal estates

;

that is, whether in a case where the legal estate is vested in trustees, an
equitable estate can be well limited, in remainder after an equitable life

estate given to an unborn person, to his child to be born within the time
allowed by the rule against perpetuities as from the date of the gift (see

Williams, Real Property, 405, note {h), 20th ed.).

Contingent remainders of copyholds were never liable to destruction

by the sudden determination of the particular estate ; as in such case

they were said to be preserved by the freehold, which is in the lord.

But they would fail, at common law, if not vested before or upon
the natural expiration of the particular estates ; and in other respects

are subject to the same rules as contingent remainders of freehold

estates at law (Eearne, C. B. 319, 320; 1 Scriv. Cop. 476-80, 3rd ed.).

At common law a contingent remainder limited to an ascertained

person was regarded, not as an estate in the land, but as a possibility

only of a future estate therein. It was therefore inalienable either

by feoffment or deed of grant. It might, however, have been disposed
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of by fine acting by way of estoppel (Fearne, C. K 365, 366), or

released (10 Co. llep. 48; 1 Str. 132); and it was devisable by will

{Jones V. Eoe, 1789, 1 II. R 656), and assignable in equity (Fearne, C. B.

550, 551). But by the Keal Property Act, 1845 (s. 6), a contingent

interest, and a possibility coupled with an interest, in any tenements
or hereditaments of any tenure, whether the object of the gift or

limitation of such interest or possibility be or be not ascertained, may
be disposed of by deed.

[Authorities.—Fearne on Continge^it Remctindcrs ; Jarman on Wills

;

Williams on Real Pro^perty ; Challis on Real Property ; J. C. Gray, R^de
against Perpetuities, 2nd ed., Boston, 1906.]

Conting'ent Use.—A use limited to take effect in the future

upon the happening of some uncertain event. See Contingent Ke-
MAiNDERs; Executory Interests; Uses.

Continuing' Act.—l. In those cases in which the law pre-

scribes a period within which legal proceedings for an offence or an
infraction of a civil right must be instituted, it is often necessary, for

the purpose of ascertaining whether the remedy is statute-barred, to

consider whether the act or default in respect of which it is claimed was
completed at a given date or is a continuing act or an act repeated from
time to time, so that the time for pursuing the remedy can be computed
from the last day on which the act or default took place, and not from
the day on which a complete offence was committed, or a right of action

first accrued ; that being the date from which a Statute of Limitation

ordinarily runs.

2. Under the Public Authorities Protection Act, 1893, 56 & 57 Vict.

0. 61), the time limited for legal proceedings is six months next after the

act, neglect, or default complained of in respect of a public or statutory

duty, or in case of continuance of injury or damage, six months after the

ceasing thereof. This Act seems to apply both to civil and criminal

remedies against persons purporting to act under public or statutory

authority. The words " continuance of injury or damage " apply only

to cases where there is a continuing cause of action {Earl of Harrington

v. Mayor, etc., of Derly, [1905] 1 Ch. 205). In the case of a default

causing personal injuries, the time is fixed by the date of the default,

and not by the duration of the pain and suffering of the person injured

{Lyles V. Mayor, etc., of Southend, 1905, 2 K. B. 1; Parl^er v. Lee, 1904,

2 k. B. 501).

AV^ith respect to indictable offences, the question of the continuous-

ness of an offence rarely arises, there being no general, and few special,

time limitations on prosecution by indictment. In the case of larceny,

however, the question occasionally arises (with reference to the rules as

to joinder of charges under 24 & 25 Vict. c. 96, s. 6) whether the taking

is continuous so as to form one transaction {R. v. Firth, 1868, L. E. 1

C. C. II. 172 ; R. V. Shepherd, 1867, L. K. 1 C. C. E. 118). But in these

cases continuity is considered from a different point of view from that

taken with reference to limitation of proceedings, and the keeping of a

disorderly house or creation of a nuisance, e.g. by stopping a highway, is,

for purposes of pleading, treated as a continuing offence. See Ex parte

Burnhy, [1901] 2 K. B. 458.

Sunnnary proceedings must, under sec. 11 of the Summary Jurisdic-

tion Act, 1848, 11 & 12 Vict. c. 43, be instituted within six months of
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the time when the matter of the information or complaint arose, unless

some other time is prescribed by the Act, under which the remedy is

given. As to the mode of computing the time, see Radcliffe v. Bartholo-

mew, [1892] 1 Q. B. 161; Goldsmiths Co. v. JVestMetrop. Bail Co., [1904]
1 K. B. 1. This rule also applies to summary proceedings for an offence

ordinarily triable on indictment. Civil debts recoverable by this pro-

cedure are treated in the same way as those dealt with by the Statutes

of Limitations, i.e. failure to pay them when they have accrued is not
regarded as a continuing default so as to extend the time for recovery

(see Bast London Wateriuorks v. Charles, [1894] 2 K. B. 730). In these

cases the question to be asked is, " When did the liability accrue ?

"

(Blliott V. Bussell, [1902] 2 K. B. 748 ; Corbett v. Badger, [1901], 2 K. B.

278). It is impossible to enumerate all. the acts or defaults which con-

stitute continuing offences within this Act ; but those most commonly
to be considered are

—

(a) nuisances punishable summarily; (h) contra-

vening regulations as to buildings (London County Council v. Worley,

[1894] 2 Q. B. 826); (c) disobedience to orders of Courts of summary
jurisdiction {B. v. Slade, [1895] 2 Q. B. 247); Chepstoiu Electric Light Co.

V. Chepstow Gas Co., [1905] 1 K. B. 198, 210 ;
{d) desertion by a husband

of his wife {Heard v. Heard, [1896] Prob. 188). Persistent cruelty to,

and wilful neglect of, a wife are held not to 130 continuing acts {Ellis

V. Ellis, [1896] Prob. 251). The effect of proof that the offence is

continuing is merely to defeat any objection that the time for prosecu-

tion runs from its first commission. It does not entitle the prosecutor

to go, except, perhaps, for purposes of evidence, behind the period of

limitation, nor to recover penalties for more than six months prior to the

institution of the proceedings {B. v. Slade, ubi supra). In the case of

cruelty to children specific provision is made (4 Edw. vii. c. 15, s. 18) for

giving such evidence in the case of continuous cruelty extending outside

the period of limitation.

In cases not covered by the statutes already referred to, it is material

for the purposes of civil proceedings to inquire whether an act or cause

of action is continuing in order to determine {a) whether the remedy is

statute-barred, {l) the mode of assessing the damages sustained and to

be awarded.

{a) In cases of private nuisance, continuance of the nuisance is the

ground for proceedings for injunction; and the fact that such a nuisance

is continuous prevents the complete operation of the Statutes of Limita-

tions ; but, on the other hand, laches in enforcing the remedies available,

or acquiescence in the nuisance may, if persisted in, be taken as evidence

of a prescriptive right to do what is complained of. Where the right

of support by subsoil is infringed by excavations, the right of action

accrues at the date, not of the excavations, but of the consequent damage,

and a separate right of action accrues with each particular damage by

loss of support {CrumUe v. Wallsend Local Board, [1891] 1 Q. B. 503

;

Mitchell V. Barley Main Colliery Co., 1886, 11 App. Cas. 127). In this

case, where the injury is continuous or successive, the injured person is

not required nor entitled to sue until the damage is sustained, and the

statutes do not run till then.

(h) Where a cause of action is continuing, the damages are to be

assessed down to the date when the assessment takes place (E. S. C,

Order 36, r. 58 ; Hole v. Chard Union, [1893] 1 Ch. 293). This rule has

been estabhshed to avoid multiplicity of action, but does not in strictness

affect the right to bring separate actions for the successive injuries.
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Contra Formam Statuti.—l. In an indictment for an
offence created or regulated by statute, it was at common law necessary

to recite the statute, to describe the offence in its terms, and to conclude

with the words, " against the form of the statute (or statutes) in that

case made and provided, and against the peace," etc. The reason for not

specifying the particular statute or statutes seems to have been the desire

to avoid the risk of error in describing the statute, or in selecting the

statute to be referred to. P>ut the words, contra formam, etc., while

essential, did not avail to cure want of precision or certainty in the

description of the offence charged (2 Hale, P. C. 170).

The law on this subject has been altered by modern legislation.

Where an offence is created or its punishment increased by the statute,

description of the offence in the words of the statute is sufficient after

verdict, i.e. is not ground for a writ of error (7 Geo. iv. c. 64, s. 21).

And by 14 & 15 Vict. c. 100, s. 24, it is made immaterial whether
" against the form of the statute " or " of the statutes " is inserted in the

indictment. This provision does not obviate the necessity of inserting

one or the other ; but their omission is cured by the provision in the

same section (24) that an indictment shall not be insufficient for want
of a proper and formal conclusion {Castro v. B., 1881, 6 App. Cas.

229). The dicta to the contrary in R. v. Mayor, etc., of Poole, 1886, 19

Q. B. D. 602, are inconsistent with the House of Lords case, and seem to

have been uttered 'per incuriayn (see 19 Q. B. D. 683?i.). The practice of

pleaders to insert the formal conclusion continues from inveterate custom
or caution.

2. In pleadings in civil actions even on penal statutes, this formal

conclusion is no longer necessary. As to the old practice, see Com. Dig.,

tit. " Action on Statute "
(9) (H. 1).

[^Authorities.—Archbold, Cr. PL, 23rd ed., 85 ; Russ. Crimes, 6th ed.,

vol. i. p. 37.]

Contraband.—See Smuggling.

Contraband of War.—By the law of nations, neutrals in

time of war are forbidden to give material help to either belligerent.

Generally speaking, any articles supplied by a neutral for the purpose
of giving such help are contraband of war.

" There are still disputes," says Grotius {De Jure Belli et Pads, lib. iii.

c. 1, s. 5), "as to what may lawfully be done to those who are not our

enemies, nor are willing to be thought so, and yet furnish our enemies
with supplies. This is a point which has been sharply contested, both

in ancient and modern times, some maintaining the extreme right of

war, others the freedom of commerce. In the first place, we must
distinguish between the things themselves ; for there are some things

which are of use only in war, as arms ; others which are of no use in

war, but serve only for pleasure ; others which are useful both in war
and peace, as money, provisions, ships, and their appurtenances."

He agrees with the prohibition of neutrals from carrying to the

enemy articles of the first kind, and in permitting traffic in articles of

the second kind. As regards articles of the third kind, those which are

of use both in time of war and in time of peace {usus ancipitis), we must
distinguish according to the circumstances; "for if I cannot protect

myself unless I intercept what is sent, necessity will give me a right

to intercept it, but under the obligation of restitution, except there be
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cause to the contrary. But if the supplying of the articles will impede
the execution of my design, and he who transports them might have
known this fact—as, for instance, if I am besieging a town or blockading
a port, and a surrender or a peace is daily expected—he will be liable

to me for damages, and his property may be taken to satisfy them. If

he has not done the damage, but is only attempting to do it, his property
may be detained until he gives security for the future; but if the
injustice of my enemy be very clear, and the supplies conveyed to him
support him in his unjust war, then shall the party who conveys them
to my enemy be not only liable to repair my loss, but he may be treated

as a criminal, as one who is rescuing a notorious offender from im-
pending judgment ; and for this reason it will be lawful for me to deal

with him according to his offence, and for the purpose of punishment I

may deprive him of his merchandise " {De Jure Belli et Pads, lib. iii.

c. 1, s. 5).

The rules of international law relating to contraband are, on the
whole, still in accordance with the distinctions of Grotius.

The first kind in Grotius' distinction are usually called " absolute

contraband," the third " conditional contraband."

The British Admiralty Manual of Prize Law, 1888, enumerates as

absolutely contraband: arms of all kinds and machinery for manufac-
turing arms ; ammunition, and materials for ammunition, including lead,

sulphate of potash, muriate of potash, chlorate of potash, and nitrate of

soda
;
gunpowder and its materials, saltpetre and brimstone, also gun-

cotton ; military equipments and clothing ; military stores ; naval stores,

such as masts, spars, rudders, and ship timber, hemp and cordage, sail-

cloth, pitch and tar, copper fit for sheathing vessels, marine engines, and
the component parts thereof, including screw-propellers, paddle-wheels,

cylinders, cranks, shafts, boilers, tubes for boilers, boiler plates and fire

bars, marine cement and the materials used in the manufacture thereof,

as blue lias and Portland cements, iron in any of the following forms

—

anchors, rivet iron, angle iron, round bars of iron of from | to | of an
inch diameter, rivets, strips of iron, sheets, plate iron exceeding

-J
of an

inch, and Low Moor and Bowling plates ; and as conditionally contra-

band : provisions and liquors fit for the consumption of army or navy

;

money ; telegraphic materials, such as wire, porous cups, platina, sul-

phuric acid, and zinc ; materials for the construction of a railway, as

iron bars, sleepers, etc. ; coals ; hay ; horses ; rosin ; tallow ; timber.

England, consistently with the above distinction, during the war of

1870, considered that the character of coal should be determined by its

destination, and vessels were prohibited from sailing from British ports

with supplies directly consigned to the French fleet in the North Sea

(see Hall, Inter. Law, 5th ed,, p. 660).

At the West African Conference of 1884, Eussia declared that she

would " categorically refuse her consent to any articles in any treaty,

convention, or instrument whatever which would imply " the recognition

of coal as contraband of war {Pari. Papers, "Africa," No. iv. 1885).

[The Eussian regulations, however, in the recent war declared coal

to be absolute contraband {Times, March 1, 1904). The Japanese
declaration of February 10, 1904, treated it as being only conditional

contraband. Strong protests against the Eussian view were made by
Lord Lansdowne, then Foreign Secretary, and Mr. Balfour, then Prime
Minister {Times, Aug. 12 and Aug. 26, 1904).]

The Prussian Prisenreglement of June 20, 1864 (see Art. 8), the
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Austrian Ministerialverorderungen of Marcli 3, 1864 (see sec. 7) and of

July 9, 1866 (see sec. 4), define contraband, the former as "all things

wliicli may be employed directly {unmittelhar) for the war;" the latter

adds the exception of such reasonable provision of prohibited articles as

may be necessary for the ship's protection.

There has been much controversy respecting vi^hat articles should be
considered as provisional contraband {coiitrebande relative oit par destina-

tion). An idea of the prevalent uncertainty may be gathered from the

fact that Germany in three commerce and navigation treaties with
States similarly situated—San Salvador, Mexico, and Costa Eica

—

between 1869 and 1875, pledged herself to three different lists of pro-

hibited articles (Perels, Droit Maritime, Paris, 1884, p. 274). [See

generally, as to treaties declaring contraband. Hall, International Law,
5th ed., pp. 640 et seq. ; Smith and Sibley, International Laio as Inter-

preted during the Bnsso-Jafanese War, pp. 2bo et seq.']

The treatment of food-stuff's as an article of contraband is about the

extreme limit in the classification.

During the wars of the French Revolution the British Government
claimed to treat as contraband even provisions which might indirectly

serve to prolong war, but this was not a ruling of the judges.

On this subject Sir W. Scott in The Jonge Margaretha case (1799,

1 C. Rob. 193) made the following observations and distinctions :

—

The catalogue of contraband has varied very much, and sometimes in

such a manner as to make it very difficult to assign the reason of the

variations, owing to particular circumstances, the history of which has

not accompanied the history of the decisions. In 1673, when many
unwarrantable rules were laid down by public authority respecting con-

traband, it was expressly asserted by Sir R. Wiseman, the then King's

Advocate, upon a formal reference made to him, that by the practice

of the English Admiralty, corn, wine and oil were liable to be deemed
contraband. In much later times many other sorts of provisions were
condemned as contraband. In 1747, in The Jonge Andreas, butter going

to Rochelle was condemned ; how it happened that cheese at the same
time was more favourably considered (according to the case cited by Dr.

Swabey) is not known. " In all probability the cheeses were not of the

species which is intended for ship's use." Salted cod and salmon were
condemned in The Jonge Frederick, going to Rochelle in the same year.

In 1748, in The Joannes, rice and salted herrings were condemned as

contraband. These instances show that ordinary articles of human food

have been considered contraband, " at least where it was prohahle that they

were intended for naval or military use."

The subject of food-stuffs as contraband was revived in 1885, when
in the course of the French hostilities against China the French Govern-
ment announced that it intended to treat as contraband all shipments of

rice destined for the open ports north of Canton. M. Ferry, in a despatch

on the subject, stated that the French Government had received informa-

tion that large quantities of rice were being forwarded to the northern

ports of China, and that the stoppage of these would materially influence

the Pekin Government. The English Ambassador in China refused to

recognise any such right of stoppage, but his government stated that

though it would not resist the seizure of rice by physical force, its legality

must be determined by the French Prize Courts, subject to ulterior diplo-

matic action. The preliminaries of peace, however, were settled before

any shipments were seized.



CONTEABAND OV WAK 529

" Detention of provisions," says Mr. Hall, " is almost always unjusti-
fiable, simply because no certainty can be arrived at as to the use which
will be made of them ; so soon as certainty is in fact established, they
and everything else, which directly and to an important degree contri-
butes to make an armed force mobile, become rightly liable to seizure.

They are not less noxious than arms ; but, except in a particular juncture
of circumstances, their noxiousness cannot be proved" (Inter. Lcm, 5th
ed., p. 664).

[The Kussian declarations at the commencement of the Eusso-Japanese
war included provisions in the list of absolute contraband (I'l'mes, March 1,

1904). Vigorous protests against this action were, however, made by the
British and American Governments, and accordingly food was relegated
to the category of conditional contraband (Times, Sept. 26, 1904).]

It is usual at the outbreak of war to issue instructions indicating the
articles which will be considered as contraband, and this furnishes neutrals-

with an opportunity of protesting, if need be, against the inclusion of any
articles the prohibition of which would be unjustifiably detrimental to

their trade.

Apart from contraband properly speaking, but usually classed with it

analogically, is the transport of despatches relating to the war and of

persons connected with its conduct in the service of a belligerent. These
are called analogues of contraband (contrehande accidentelle).

[The practice with regard to despatches has thus been summarised
by Mr. Hall (p. 675) :

" Those which are sent from accredited diplomatic

or consular agents residing in a neutral country to their Government at

home, or inversely, are not presumably written with a belligerent object,

the proper function of such agents being to keep up relations between
their own and the neutral State. The despatches are themselves exempt
from seizure, on the ground that their transmission is as important in

the interests of the neutral as of the belligerent country ; and to carry

them is, therefore, an innocent act. Those, on the other hand, which
are addressed to persons in the military service of the belligerent, or to

his unaccredited agents in a neutral State, may be presumed to have
reference to the war ; and the neutral is bound to act on the presump-
tion. If, therefore, they are found, when discovered in his custody, to

be written with a belligerent purpose, it is not open to him to plead

ignorance of their precise contents ; he is exonerated by nothing less

than ignorance of the fact that they are in his possession, or of the

quality of the person to whom they are addressed. Letters not addressed

to persons falling within either of the above categories are primd facie

innocent ; if they contain noxious matter they can only affect the vessel

when other facts in the case show the knowledge of the owner or master."

Mail boats are in the same position as other vessels as regards the

carriage of despatches and letters. Mr. Hall remarks (p. 679) that
" much tenderness would no doubt now be shown in a naval war to mail

vessels and their contents." This prediction was not, however, realised

in the cases of The Malacca and The Prinz Heinrich in the Eusso-Japanese

war (see Smith and Sibley, p. 250).]

As regards persons, the following distinction under the circumstances

of contemporary international traffic is probably the only workable

one :
—

" If a vessel," says Mr. Hall, " is so hired by a belligerent that

he has entire control over it to the extent of his special needs, the

ship itself is confiscable as having acquired an enemy character, and
the persons on board become prisoners of war. If, on the other hand,

VOL. III. 34
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belligerent persons, whatever their quality, go on board a neutral

vessel as simple passengers to the place whither she is in any case

bound, the ship remains neutral, and covers tlie persons on board witli

the protection of her neutral character " {Inter. Law, 5th ed., p. 683)
[and see the case of Tlie Trent, at p. 681].

The penalty under the law of nations for carrying contraband articles

is confiscation of the ship, though in later times this practice has been
relaxed. Where the owners of the ship and contraband cargo are

different persons, the ship is allowed to go free, subject to the forfeiture

of freight and to expenses on the part of the neutral owner {ihicl. ; The
Mercurius, 1798, 1 Rob. C. 80, 85).

Sir William Scott, who decided many cases according to the newer
practice, considered that the older one was, nevertheless, perfectly

defensible on every principle of justice, inasmuch as " if the supplying

the enemy with articles of contraband is a noxious act with respect to

the owner of the cargo, the vehicle which is instrumental in effecting

that illegal purpose cannot be innocent " (3 C. Rob. 295).

The ground upon which the relaxation was introduced seems to have
been that noxious or doubtful articles might have been taken on board

without the personal knowledge of the owner (3 C. Rob. 297). A neutral

master, however, will not be allowed to aver ignorance of the contents of

liis cargo (The Oster Eisoer, 1802, 4 C. Rob. 199). Nor do the relaxations

apply to cases attended with aggravating circumstances, as where the

vessel is taken on her way to a hostile port with a false destination {The

Fra7iJdin, 1801, 3 C. Rob. 217; The Echoard, 1801, 4 C. Rob. 68; The
Ranger, 1805, 6 C. Rob. 125; The Eliza Holtz, 1794, cited 1 C. Rob.

•91).

" It is universally admitted that the offence of transporting contra-

band goods is complete, and that the penalty of confiscation attaches

from the moment of quitting port on a belligerent destination ; and a

destination is taken to be belligerent if it is not clearly friendly; a

vessel is not permitted to leave her course open to circumstances, and
to make her destination dependent on contingencies. If in any con-

tingency she may touch at a hostile port, she is regarded as lial)le to

-capture; she can only save herself by proving that the contingent

intention has been definitely abandoned " (Hall, Inter. Law, 5th ed.

p. 668; The Lnina, 1800, 3 C. Rob. 167; Trende Sostre cited in The
lAsette, 1806, 6 C. Rob. 3907?,.).

In the case of The William (1806, 5 C. Rob. 385), a neutral ship,

a cargo was taken on board at La Guayra, brought to Marblehead in

Massachusetts, landed and re-embarked there in the same vessel, with

the addition of some sugar from the Havannah, and within a week of

its arrival was despatched to Bilbao. The English Court condemned
the property in accordance with what was called by Lord Stowell the

doctrine of continuous voyages.

During the American Civil War this doctrine was applied by the

American Courts in the case of vessels captured while on their voyage
from one neutral port to another, which were condemned, as Mr. Hall

words it, " on mere suspicion of an intention to do an act." " Between
the grounds upon which these and the English cases were decided there

was ... no analogy " {Inter. Laiv, p. 669).

For the English view, besides the case of The William, above cited,

see The Maria, 1805, 5 C. Rob. 365, and the cases reviewed therein; for

the American decisions, see The Bermuda^ 1865, 3 Wallace, 514, and The
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Springhok, 1866, 5 Wallace, 1. See Twiss, La T/iSorie de la ContinuiU
du Voyage, Paris, 1870.

A view similar to the American one, as laid down in the case of The
Springbok, was taken by the Italian Court in the recent one of The
Doelwijk, a Dutch vessel captured and declared good prize, on the ground
that though bound for the French colonial port of Djibouti, it was laden
with " an extraordinary provision of arms of a model out of use," which
could only be intended for the Abyssinians with whom the Italians were
at war (see ^vw^o,, Bev.gin.de droit International Pid)lic, 1897; Fanchille,

id. 1897, p. 291 ; Fedozzi, Eev. de droit Internatioyial et de legislation

comparee, 1897, p. 55 ; Diena, Journal du droit internat. privi, 1896,

p. 268).

See also Buys v. The Boyal Exchange Assurance Corporation on some
issues arising out of the confiscation of The Doeliuijk {The Times, April 15,

May 25, and June 1, 1897).

From the diplomatic correspondence which took place between the
British and German Governments relating to the detention and search

of certain German mail steamers trading to Delagoa Bay during the
South African War {Pari. Papers, South Africa, 1900, No. 1), it may now
be taken that the British Government has adopted, if not as a general

rule, at least as one capable of application in certain circumstances, the

doctrine propounded by the American Prize Courts in the Civil War,
known as that of continuous voyage, viz., that goods which would be
contraband if carried to a hostile port, may be treated as contraband
even though their destination be a neutral port, if it can be presumed
that they were intended to be forwarded thence by land or sea to an
ultimate hostile destination. The Italian Prize Court had already

adopted this view as regards shipments of contraband to French Ked
Sea ports during the war between Italy and Abyssinia {The Doehvijk,

Clunet, Journal du Droit International PrivS, 1897, 268) ; and the French
Prize Court during the Crimean War in 1855 did the same {The Vi^oiv

Hovina, ibid. 292); as did the Japanese during their war with China in

1895 {The Gaelic, Takahashi, Int. law Cases in Chino-Japanese War).

The British Government paid compensation for the detention ; and the

German Chancellor (Count Biilow) propounded certain rules, including

one that neutral goods carried in neutral ships between neutral ports

cannot be contraband, as suitable for general international recognition,

which are not likely to obtain international sanction [see also the case of

The Allanton (July 1, 1904) in the Eusso-Japanese War (Smith and Sibley,

pp. 234, 243). The Allanton, a British steamer belonging to the North
of Ireland S.S. Co., left Musora in Japan on Jan. 13, 1904, with a cargo

of coal for the neutral port of Singapore. She was captured by the

Vladivostock squadron and condemned by the Prize Court at Vladi-

vostock, although there was no suggestion of false destination or fraud

of papers, and the decision was reversed on appeal].

We have seen that every article of contraband, by the law of nations,

is liable to confiscation; a distinction, however, is made in favour of

articles conditionally so. These are subject to pre-emption only.

27 & 28 Vict. c. 25, s. 38, provides as follows :—
" Where a ship of a foreign nation passing the seas laden with naval

or victualling stores intended to be carried to a port of any enemy of

Her Majesty, is taken and brought into a port of the United Kingdom,
and the purchase, for the service of Her Majesty, of the stores on board

the ship appears to the Lords of the Admiralty expedient without the
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condemnation thereof in a Prize Court, in that case the Lords of the

Admiralty may purchase, on the account or for the service of Her
Majesty, all or any of the stores on board the ship ; and the Commis-
sioners of Customs may permit the stores purchased to be entered and
landed within any port."

The English practice is to purchase at the market value with a

reasonable majoration, usually 10 per cent., for profit.

In the domain of theory there are two distinct tendencies. Jurists

belonging to maritime Powers, jealous of their belligerent rights, tend to

sustain the existing uncertainty. Those who belong to the weaker and
neutral States would restrict contraband to a limited number of articles.

In the recent discussions of tlie Institute of International Law {q.v.)

these conflicting tendencies were made visible, and the decisions adopted

are, to some extent, a compromise between them (see Annuaire de

rinstittd de Droit International, 1896, p. 231).

[^Authorities.—Hall, International Laiv, 5th ed., 1904; [Smith and
Sibley, International Laiu as Interj^reted during the Busso-Jajmnese War,
1905]; liivier, Principes du Droit des f/ens, Paris, 1896; Twiss, Law of
Nations in Time of War, 2nd ed., 1875 ; Perels, Droit Maritime Inter-

national, traduit par Arendt, Paris, 1884; Hautefeuille, Des droits et

devoirs des nations neutres, 2nd ed., 1858 ; Geffcken in Holtzendorffs

Handhuch, 1889, vol. iv. pp. 545 et seq.'\
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The purpose of this article is to give a summary view of the

principles established in our modern law, but not to enter into historical

explanation, to discuss speculative or controverted points, or to set forth

such rules of detail as are important only in the special branches of the

subject. Eeferences are necessarily limited to authorities which have
settled the law, or are specially familiar or useful as illustrations, and
a few of the more recent decisions.

1. Promise.—Every promise enforceable by law is a contract, and
all contracts are regarded in the modern common law as founded on
promises express or implied, that is to say, either framed in words or

inferred from the promisor's acts or conduct. The obligation of contract

is distinguished from other kinds of obligation in this, that its contents

are wholly determined by the ascertained will of the parties. The law
may restrain the effect of a promise for paramount reasons of convenience,

but it will impose nothing that is not contained in the promise, or by
construction of law deemed so to be. Kules of interpretation may supple-

ment imperfect expression ; in some classes of cases this process has been
carried very far; neverthelesss every such rule is only a guide to be
followed where actual proof of the parties' intention is wanting.

When a promise has been accepted as binding by the person to whom
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it is made, there is an agreement. It is a convenient usage, though not
yet universally recognised, to apply the term " contract " only to such
agreements as the law will enforce.

There is one way in which there may be a binding contract without
any agreement. A promise unconditionally made by deed is irrevocable
even before the promisee knows of it, although the promisee, when he
does know, may accept it or not at his will. The ground of this appears
to be that the promisor's declaration that he is bound, being made in the
solemn form of a deed, is, in the absence of fraud or other special cause
of invalidity, conclusive against himself {Doe d. Garnons v. Knight, 1826,
5 Barn. & Cress. 671 ; 29 E. E. 355 ; Xenos v. Wickham, 1866-67, L. E.
2 H. L. 296). In several American jurisdictions this rule, which is

deduced from the historical qualities of a deed, is rejected as inconvenient.
2. Offer and Acceptance.—Apart from this exceptional case, a promise

is formed by the acceptance of an offer. What is called a promise in

common speech is in law no more than an offer or proposal until it is

accepted. So that, before we can say that an agreement is formed, we
must generally be satisfied

—

(1.) That an offer was made

;

(2.) That it was taken, and reasonably taken, as the offer of a contract
(not of a merely moral, social, or honorary obligation ; this question does
not often arise, but the possibility of it must not be overlooked)

;

(3.) That the offer, being open for acceptance, was accepted as it was
made, and by a person to whom it was made.

Offer, acceptance, or both, may be made expressly by words, or tacitly

by appropriate acts ; as when we hail a cab, or step into a ferry-boat, or

a tradesman despatches goods in answer to an order. There need not

even be direct communication between the parties. Entering for a yacht
race and undertaking, to the knowledge of others who enter, to be bound
by the rules, is enough to form a mutual agreement between all who
enter to observe the rules and accept any liability imposed by them {The

Scctanita, [1897] A. C. 59).

An offer to be bound on one side, and willingness to hold the proposer

bound on the other, do not alone form a binding contract. A promise,

unless formally made by deed or by matter of record, binds only if

exchanged for a consideration, which may consist in a performance or a

counter-promise, or both. More will be said of this below. The rules

as to offer and acceptance are intimately connected with the principle,

which therefore has to be now mentioned.

In the majority of ordinary cases the questions arising under these

heads are questions of fact. But questions may arise on the interpreta-

tion of offer, acceptance, or both ; and some difficulties can be provided

for only by laying down positive artificial rules. The following are the

chief points to be observed:

—

(1.) The terms of an alleged promise must be certain ; for the Court

must know what it is to enforce {Taylor v. Brewer, 1813, 1 M. & S. 290

;

21 E. E. 831 ; Pearce v. Watts, 1875, L. E. 20 Eq. 492).

(2.) The promise must be definite. A final acceptance of terms has

to be distinguished from a preliminary acceptance of terms as the basis

for a more formal agreement which alone is to be binding. Eeference

to a proposed more formal document is strong, but not conclusive to

show that agreement is not complete {Bossiter v. Miller, 1878, 3 App.

Cas. 1124; Winn v. Bidl, 1877, 7 Ch. D. 29; for recent illustrations

either way, see Lloijd v. Nowell, [1895] 2 Ch. 744; Filhij y. Hounsell,
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[1896] 2 Ch. 737). An acceptance of all the terms proposed may be

expressly and eff'ectiially guarded from being a final acceptance, as where
it provides that the contract shall not be complete imtil some further

act is done {Canning v. Farquhar, 1886, 16 Q. B. D. 727).

Documents which standing alone would form a complete contract

may be shown by consideration of all the circumstances not to be final

{Hussey v. Home-Payne, 1879, 4 App. Cas. 311); and parties who have
proposed and discussed fresh terms after an apparently complete agree-

ment cannot afterwards fall back upon the original terms {Bristol, etc..

Bread Co. v. Maggs, 1890, 44 Ch. D. 616, explained per North, J., in

Bellamy v. Bebenham, 1890, 45 Ch. D. 481, 493-495).

(3.) The acceptance must not vary from the offer. It may not impose
a new term or variation on the proposer by saying that the acceptor

assumes his consent thereto unless otherwise informed {Felthouse v.

Bindley, 1862, 11 C. B. N. S. 869). If the proposer has prescribed a

time or place for receiving the acceptance, those terms must be observed

as much as any others {Eliason v. Heiisha^u, Sup. Ct. U.S., 4 Wheaton,
225). An intended acceptance with a variation may be taken as a fresh

offer, but can be nothing more.

(4.) Questions of some difficulty arise when special conditions are

attached to a form used in a common way of doing business with the

public. Examples are afforded by steamship and railway tickets, cloak-

room tickets or other receipts for goods deposited, telegraph companies'

forms, and the like, which constantly bear or refer to conditions restrict-

ing the framer's liability on the contract undertaken. If a person whom
it is sought to bind by such conditions denies that he knew or agreed to

them, the result of the authorities is that it is a question of fact whether
the party relying on the conditions took reasonable means to communi-
cate them to the other as being the terms on which alone he was willing

to undertake the business {Henderson v. Stevenson, 1875, L. E. 2 Sc. & D.
470 ; Watldns v. Bymill, 1883, 10 Q. B. D. 178). All the circumstances,

including the class of persons for whom the notice is meant, should be
considered {Richardson v. Boivntree, [1894] App. Cas. 217). Stricter

proof of knowledge would no doubt be required in fact, if not as a rule

of law, in any case where the conditions were of an unusual kind.

(5.) An offer need not be addressed to a certain person in the first

instance. It may be addressed to any person, or to the first person, who
will comply with its terms. The common example is that of a reward
offered by public advertisement. A case commonly cited— Williams v.

Caru'cirdine, 1833, 4 Barn. & Adol. 621 ; 38 E. E. 328—seems at first

sight to hold it immaterial whether the person satisfying the condition

and claiming the reward knew of and acted on the offer or not ; but this

is clearly contrary to principle {Fitch v. Snedakcr, 38 N. Y. 248 ; and see

Hawkins', J., note on Williams v. Carwardine in Carlill v. Carbolic Smoke
Ball Co., [1892] 2 Q. B., at p. 489).

Contracts of this class may also arise in commercial affairs, as by
negotiating bills on the faith of an open letter of credit {In re Agra and
Masterman's Bank, 1867, L. E. 2 Ch. 391).

Offiers of this kind are sufficiently accepted by performing their con-

ditions, and they may be conditional on a further event beyond the
party's control. The makers of a remedy and prophylactic against

influenza, having offered £100 to anyone who caught influenza while
using the remedy, were held liable on the happening of this event, not-

withstanding that the promisors had reserved no means of checking the
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performance of the condition, and might become liable to an indefinite
number of persons ; for that was their own self-imposed risk {Carlill v.

Carholic Smoke Ball Co., [1893] 1 Q. B. 256, C. A., where the principles
governing these cases are well discussed). See under the head of
Consideration, infra, p. 537, as to the effect of that doctrine in this
connection.

General offers capable of becoming promises by the performance of
their terms must be distinguished from announcements which only invite
business and are not intended to define the terms of a contract. An
advertisement offering goods for sale by tender does not imply the offer

of a contract to sell to the highest bidder {Spencer v. Harding, 1870,
L. E. 5 C. P. 561). An auctioneer's advertisement of a sale cannot be
treated as an actionable promise by an intending buyer who comes to

the sale, and finds the goods he wanted to buy withdrawn {Harris v.

Nicherson, 1873, L. E. 8 Q. B. 286). At an ordinary sale by auction, the
first step to the formation of a contract is the actual bidding, in which
every bid is an offer ; the bid which is accepted by the fall of the hammer
becomes a promise to take the lot for a price named {Payne v. Cave, 1789,
3 T. E. 148; 1 E. E. 679). Warloiv v. Harrison, 1859, 1 El. & El. 295,
is a peculiar case ; see, however, Johnston v. Boyes, [1899] 2 Ch. 73. A
railway time-table has been held an offer to the public, which becomes
a promise to an intending passenger tendering his fare for a particular

advertised train {Denton v. G. N. Ely. Co., 1856, 5 El. & Bl. 860, sed qn.).

(6.) A conditional acceptance may be given in such a manner as to

estop the acceptor from denying that the condition has been performed,
but this principle must be applied with caution : see Roberts v. Security

Co., [1897] 1 Q. B. Ill, criticised by the Judicial Committee in Eqnitahle

Fire and Accident Office v. The Ching Wo Hong, [1907] A. C. 96.

Offer, hotv long open.—An offer can be withdrawn by notice at any
time before acceptance. It must be accepted within a reasonable time,

according to the nature of the case, or, if the proposer has specified any
time, then within that time. Such specification, even if expressed as

a promise to keep the offer open, is only a warning to the acceptor, and
does not restrain the proposer {Offord v. Davies, 1862, 12 C. B. K S. 748).

One who has received an offer is entitled to actual notice of revocation

before he has completed any act of acceptance ; such notice cannot be
made to relate back to the date of its despatch {Byrne v. Van Tienhoven,

1880, 5 C. P. D. 344 ; Stevenson v. McLean, 1880, 5 Q. B. D. 346). Action

by the proposer manifestly inconsistent with adherence to his proposal,

and known to the other party, though not expressly made known to him
by the proposer, may be sufficient notice {Dickinson y. Dodds, 1876, 2 Ch.

D. 463, precise extent and authority of decision doubtful).

Acceptance when complete ; Contracts hy Correspondence.—Acceptance

consists in acting on the proposer's request. In the common case of the

thing immediately required being a promise, the acceptor must com-
municate his promise (for a promise not communicated is naught) by
such means as the proposer has authorised, or (in the absence of express

authority) by any reasonable and usual means deemed to be within the

contemplation of the parties, i.e. generally by post or telegraph {Henthorn

V. Fraser, [1892] 2 Ch. 27, C. A.). An acceptance by post, authorised in

this sense, is binding on the proposer from the date of posting, notwith-

standing delay in delivery due to the proposer's own act {Adams v.

Lindsell, 1818, 1 Barn. & Aid. 681 ; 19 E. E. 415), or to accident {Dunlop

v. Higgins, 1848, 1 H. L. C. 381 ; 9 E. E. 805 ; 73 E. E. 98), or even if,
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without the acceptor's fault, it is not delivered at all {Houseliold Fire

Insura7ice Co. v. Grant, 1879, 4 Ex. D. 216). It should seem that a letter,

telegram, or special message despatched after an authorised acceptance

for the purpose of revoking it, and arriving with or before it, would be

inoperative. This point is undecided. Such revocation has been held

effectual in Scotland {Duimiore v. Alexander, 1830, 9 S. & D. 190).

The question of contracts between absent parties has been much
discussed in other systems, and is variously dealt with by legislation and
learned opinion on the Continent. See Valery, Des contrats far corre-

spondance, Paris, 1895 (the learned author's conclusions as to acceptance

are much like those of our own latest authorities) ; German Civil Code,

ss. 147-151.

Where the thing requested by an offer is not a promise but an act,

and the acceptor is not expressly required by the proposer to communi-
cate his acceptance further or otherwise than by doing that act, and
there is no sufficient reason to consider any such request as embodied in

the nature of the transaction by custom or obvious convenience, it does

not seem that communication of the acceptance is necessary. Sometimes
it is not possible ; consider the case of obtaining a box of matches from
^n automatic machine, where putting in the proper coin is the acceptance

of the standing offer made by the owner of the machine to the public.

Some authorities prefer to say that communication is generally necessary,

but in these cases the proposer is taken to have dispensed with it (Carlill

V. Carholie Smoke Ball Co., [1893J 1 Q. B., at pp. 262, 263, 269).

3. Form of Contract.—Apart from the so-called contracts of record

(recognisances, etc.), which are outside the general law of contract,

contracts under seal are the only class operative by force of their form
alone. Any kind of contract may be made by deed ; in modern practice

bonds (frequent, but used for a limited set of purposes, and seldom giving

rise to any question), covenants expressed or implied in conveyances,

and partnership articles, are those which chiefly occur between natural

persons. A corporation constantly does, and in some cases must, contract

under its common seal (see under the subdivision Capacity of Parties,

infra, p. 540).

By the Law Merchant, now embodied in the Bills of Exchange Act,

1882, and equivalent statutes in some colonies, negotiable instruments

have to satisfy conditions of form. The common law has not gone the

whole length of treating them as formal contracts, though perhaps it

ought to have done so.

A¥riting or signature is required by statute in divers particular cases.

It will here be sufflcient to mention the Statute of Frauds (29 Car. ii. c. 3)

(see the title Frauds, Statute of, for details as to the construction and
effect of its provisions as to the several kinds of contracts within sec. 4,

and Sale of Goods as to sec. 17; note that sec. 17 is in England
superseded and re-enacted by the Sale of Goods Act, 1893, s. 4). The
substance of this statute is believed to be in force by enactment or

adoption in all common-law jurisdictions, except so far as it applied in

British India, where it was repealed by the Contract Act. Points of

general application to cases within the statute are these:

—

The signature of " the party to be charged," or his agent, is required
only as evidence of the agreement. It need not be a signature of the
contract as such ; and a signature may, by subsequent oral assent, even
be made to cover alterations in the body of the writing {Stewart v.

Fddoives, 1874, L. E. 9 C. P. 311). The plaintiff need not have signed
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{Laytliorpe v. Bryant, 1836, 2 Bing. K C. 735; 42 R. E. 709); parol
acceptance of a signed proposal is good to bind the proposer {Reuss v.

Ficksley, 1866, in Ex. Ch. L. II. 1 Ex. 342), and this is extended to parol
acceptance of one of two alternatives given by a signed proposal {Lever
V. Koffler, [1901] 1 Ch. 543). Even a signed writing purporting to
repudiate the agreement may be a sufficient memorandum to bind the
party signing it {Bailey v. iSweeting, 1861, 9 C. B. N. S. 843).

The " memorandum " or " note " to which the signature applies must
show with sufhcient certainty, by name or specific reference, the parties

to the contract and the subject-matter {Shardloiv v. Cotterill, 1881, 20
Ch. D. 90). But for this purpose two or more documents may be read
together, if sufficiently connected on the face of them. Parol evidence
is admitted to show that one document is the document (say a letter of

a certain date) referred to in another {Oliver v. Hunting, 1890, 44 Ch. D.
205), or that two papers were in fact so connected as to make one
document according to common understanding, as that a letter not
showing the name of the addressee was the letter contained in an
addressed envelope {Pearce v. Gardner, [1897] 1 Q. B. 688, C. A.).

An agreement which fails to comply with the Statute of Frauds is

not void, but only incapable of being enforced by action. This was
settled as regards sec. 4, and (after much discussion) the accepted
opinion as regards sec. 17 ; the language of sec. 4 of the Sale of Goods
Act, 1893, removes any doubt.

The statute is understood not to apply to contracts under seal

(Cherry v. Heming, 1849, 4 Ex. 631 ; 80 R. R. 733). In modern practice,

however, deeds are always signed.

4. Consideration.—An informal promise is not binding unless given

in exchange for a consideration which the law can regard as of some
value. The consideration may be {a) a present act or forbearance,

w^hen it is said to be executed, or {h) a promise either to do or forbear,

when it is said to be executory. It is always given in exchange for a

promise. For if simultaneous acts are exchanged without any preceding

obligation (as when goods of known fixed price are bought for cash

over the counter) there may be agreement in a wide sense, but there

is no contract binding either party for any assignable time; and if

performance is given on one side without any reciprocal promise, the

elements of a contract are equally wanting, subject to exceptions rather

apparent than real. It has been laid down that " a valuable considera-

tion in the sense of the law may consist either in some right, interest,

profit, or benefit accruing to one party, or some forbearance, detriment,

loss, or responsibility given, suft'ered, or undertaken by the other"

{Ciirrie v. Misa, 1875, L. R. 10 Ex. 162). But since the benefit to the

promisor, if any, must be furnished by, or, in the accustomed phrase,

^'move from" the promisee, at the cost of, at least, some trouble or

responsibility, the essence of consideration seems reducible to detriment

to the promisee (Langdell, Summary, s. 64).

Promises may be, and constantly are, the considerations for one

another ; this happens in all transactions where there is mutual credit.

In all such cases the contract and the consideration are complete by the

exchange of promises, and subsequent performance by either party is

no part of the consideration, though fulfilment or failure may be a

material condition of further legal results.

Consideration is that which is actually given and accepted in return

for the promise. The party suing on a promise has to show this, and
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need not show more; ulterior motives or purposes are indifferent {Thomas
V. Thomas, 1842, 2 Q. B. 851).

Provided that the consideration is such as the law can deem to be of

some value, however small, it is enough to support the promise; the

estimation of its adequateness is left to the parties, for " the value of all

things contracted for is measured by the appetite of the contractors
"

(Hobbes). For the same reason there need not be any obvious benefit to

the promisor. Examples : parting with the possession of goods {Bainhridge

V. Firmstone, 1838, 8 Ad. & E. 743; 53 K. R 234); with a document
supposed valuable, whether really of the value supposed or not (Raigh
V. Brooks, 1839-40, Q. B. & Ex. Ch. 10 Ad. & E. 309, 323 ; 50 R K. 399,

409) ; determination of one's lawful choice in a particular way, as by
supporting a particular candidate for a charity where there is no duty
to ascertain or vote for the most deserving {Bolton v. Madden, 1873,

L. K. 9 Q. B. 55). The same rule holds in the exceptional cases where
consideration is required for a promise made by deed {Gravely v. Barnard^

1874, L. R 18 Eq. 518). Gross inadequacy of consideration may, however,

be material as evidence of fraud.

A promise dependent on a contingency within the promisor's own
control is not an inadequate consideration, but no consideration at all.

A tender by P. to supply E. with all the iron he may order at a certain

price is a standing offer which, while open, E. can accept from time to

time by ordering iron of P. But a general assent to this offer by E. is

inoperative, because it binds E. to nothing {G. N. Bly. Co. v. Witham,
1873, L. E. 9 C. P. 16 ; B. B. Co. v. Dane, 1873, 43 K Y. 240 ; B. v. Bemers,

[1900] A. C. 103, on an appeal from Quebec, but nothing peculiar to

Erench-Canadian law was involved ; Gloucester Municipal Election

Betition, [1901] 1 K. B. 683, can hardly be reconciled with these

authorities).

Forhearance an^l Compromise as Consideration.—When forbearance

to sue is the consideration for a promise, there must be a definite claim

which is possible on the face of it. Forbearance to sue for an alleged

debt from a deceased person, without showing that the defendant, or

anyone, might have been sued as his representative, will not do {Jones

V. AshhuriiJiam, 1804, 4 East. 455). Where there is any serious claim

honestly made, compromise or forbearance of it is good consideration

{Miles V. New Zealand Alford Estate Co., 1885-86, 32 Ch. 1). 266, where
authorities are reviewed). And the forbearance need not be for any
definite time ; it may be taken to be for a reasonable time according

to the facts of the case {Oldershaw v. King, 1857, 2 H. & N. 517).

Considerations insufficient in Laio.—The consideration must "move
from the plaintiff," and a stranger to the consideration cannot be
empowered to sue on a contract, even by the express consent of the

real contracting parties, nor is the rule modified, as once supposed, by
the relation of parent and child between the actual promisee and the

person for whose benefit the promise is made {Tiveddle v. Atkinson, 1861,

1 B. & S. 393). But in most American jurisdictions there are exceptions

of varying extent to this rule (Harriman, Elements of the Laio of Contracts,

pp. 211-215). As to a supposed exception in favour of children under
a marriage settlement, see A.-G. v. Jacob Smith, [1895] 2 Q. B. 341,

349.

The existence of a moral duty from the defendant to the plaintiff

is no legal consideration for a promise to fulfil it {Eastivood v. Kenyon,
1840, 11 Ad. & E. 438; 52 R R 400). This is really part of a wider
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rule, namely, that a past benefit incurred or detriment undertaken by
the promisee without the promisor's request is no consideration for a
promise {Boscorla v. Thomas, 1842, 3 Q. B. 234; 61 E. R. 216). Accept-
ance of a performance which has been requested will generally support
the inference of a promise to pay a reasonable reward, and a subse-
quent express promise will show what the parties thought reasonable.
Authorities which seem to go beyond this either relate to duties
"implied by law," now called Quasi-Contracts (which see), where
there is no real agreement at all, or are now at least open to discussion
(see per Bowen, L.J., Stewart v. Casey, [1891] 1 Ch., at pp. 104, 115).

Doing what one is bound to do by the general law or an existing
contract with the other party, or the promise thereof, is clearly no
consideration. But additional service or risk in the same matter
may be a good consideration {England v. Davidson, 1840, 11 Ad. & E. 856;
52 R. R. 522; Hartley v. Ponsonby, 1857, 7 El. & Bl. 872).

Performance of what one is already bound to perform by a contract
with A. cannot on principle, it seems, for want of any new detriment, be
any consideration for a new promise by Z., a stranger to the contract

;

but there is some English authority for allowing such considerations
{Sliad'well V. Shadivell, 1860, 9 C. B. N. S. 159; Scotson v. Pegg, 1861,
6 H. & N. 295, though the decisions might be supported otherwise on
the facts, and the reasons are not clear in either case). It is a still

nicer question whether a promise of such performance is a good con-
sideration, and in England the point is quite open. For the various
learned opinions, see Anson, p. 108; Harriman, p. 66; Leake, p. 437;
Pollock, p. 186 ; Harv. Lata Rev., xvii. p. 71 ; Z. (^. P., xx. p. 9. It seems
immaterial whether Z. knows of the previous contract or not. At all

events a distinct promise to Z. not to rescind or vary, even with A.'s

consent, an existing contract with A., would be well enough; and so

would an enlarged or accelerated performance.

Parties may agree that a thing of one kind shall be taken in satis-

faction for what is due in another kind, without question as to equality

of value ; as a chattel (which includes foreign currency. City ofSan Juan
v. St. Johns Gas Co., 195 U. S. 510) for a money debt, or even a negotiable

instrument which is not legal tender, though it be for a less amount
than the existing debt {Goddard v. OBrien, 1882, 9 Q. B. D. 37). But the

law cannot regard a less sum of money as equivalent to a greater sum
payable at the same time and place ; and the obligation of a contract

cannot be waived, any more than it can be created, without any con-

sideration at all. Hence acceptance of a less sum of money as in

satisfaction of a greater is no discharge of the residue {PinneVs Case,

1602, 5 Co. Rep. 117; Foakes v. Beer, 1884, 9 App. Cas. 605). Pay-
ment of a smaller sum one day before the larger one was due, or

at a place where the debtor was not bound to pay, would be well

enough.

Ordinary compositions with creditors are outside this rule, for each

creditor accepts less than his due in consideration, not only of payment
by the debtor, but of the like forbearance by the other creditors {Good

v. Cheesenumi, 1831, 2 Barn. & Adol. 328 ; 36 R. R. 574).

5. Capacity of Parties.—As to disabilities and immunities flowing

from rules of public law of general application (alien enemies, foreign

sovereigns, etc.), and peculiar professional rules (barristers, physicians),

see Anson, 11th ed., 122.

Infants {q.v. for details).—At common law an infant's contract is
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voidable (not void, Williams v. Moore, 1843, 11 Mee. & W. 256), i.e. lie

may enforce it within age (but not by specific performance, for want of

mutuality, Flight v. Bolland, 1828, 4 Euss. 298 ; 28 R 11. 101), and
ratify it at full age so as to bind himself. But contracts which the

Court can see to be for tlie infant's benefit {Clements v. L. & N.- W. Illy. Co.,

[1894] 2 Q. B. 482) are valid, and especially an infant must pay a

reasonable price for necessaries ; as he is not bound to pay an agreed

price which does not appear reasonable, this is not a true liability on
-contract, but an obligation imposed by law. What is necessary is a

question of fact, according to the infant's condition in life and actual

requirements (not what the other party knows or thinks, Sale of Goods
Act, 1893, s. 2; Barnes v. Toye, 1884, 13 Q. B. D. 410; Johnstone v.

Marks, 1887, 19 Q. B. I). 509), subject to the judgment of the Court
whether there is evidence on which the particular goods or services can
reasonably be held necessary {Ryder v. Woriibivell, 1868, L. K. 4 Ex. 32).

This is an application of the general rule as to interfering with the

verdict of a jury.

The Infants Belief Act, 1874, has deprived adults of the powder

to make themselves liable by express ratification for obligations

contracted during infancy. But it does not follow that an infant

can repudiate a continuing contract, or recover back money paid

for a consideration, of which he has accepted the benefit {Smith v.

King, [1892] 2 Q. B. 543; Mwards v. Carter, [1893] App. Cas.

360; Valentini v. Canali, 1889, 24 Q. B. 1). 166). Otherwise if he
has received no benefit at all {Hamilton v. Vaughan-Sherrin Co.,

[1894] 3 Ch. 589).

Married Women.—At common law, subject to certain exceptions

by custom and otherwise which are no longer of importance, a

married woman is incapable of contracting; but in equity she has

power to dispose of, and to bind by her engagements, property given

in trust for her separate use, unless there is an express restraint on
anticipation; the primary object of the equitable rules being the pro-

tection of wives' fortunes from their husbands. The Married Women's
Property Acts, 1882 and 1893, have enabled married women to acquire

and hold separate property in their own names, and to contract to the

extent of that property (since the Act of 1893 not merely separate

property existing at the date of the contract). But there is still no
personal liability. Kestraint on anticipation, where it exists, is not

interfered with (as to the limit of this, Hood-Barrs v. Heriot, [1896]
App. Cas. 174; Hood-Barrs v. Cathcart, [1894] 2 Q. B. 559; Bolitho v.

Gidley, [1905] A. C. 98). For details, see Husband and Wife.
Agency may be regarded both as a means of extending the contracting

power of the principal, and as being itself a special kind of contract. See
Principal and Agent.

Corporations.—The possibility in law of forming bodies with perpetual

succession, artificial persons having no necessary or natural term of life,

may be regarded as an extension of individual capacity. But corpora-

tions, as being artificial persons, are subject to some restrictions peculiar

to themselves. A corporation can act and bind itself only by some
agent, and the common-law rule is that the proper evidence of authority

to represent a corporation is its common seal. Hence it has been laid

dowai that a corporation must contract under seal except where the

needs of daily small affairs, or the purposes for which the corporation

was created, do not admit of waiting for the formality of a deed. In
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modern times the exception has outgrown the rule. Trading companies
have long been held entitled to issue negotiable instruments, and the
modern rule is that the seal is not needed for contracts occurring
in the ordinary course of business {Soat/i of Ireland Colliery Co. v
Waddle, 1869, L. K. 4 C. P. 617, Ex. Ch.), or to bind the corporation to
pay for a consideration executed in a matter incident to the purposes
for which it exists (Lawford v. Billericay Rural District Council, [1903]
1 K. B. 772). Moreover, the vast majority of existing corporations are
formed under statutory powers, and are governed as to the form of

their corporate acts and otherwise by statutory regulations, so that the
old rule is practically obsolete.

In some cases formality is expressly prescribed by statute for the
contracts of municipal and local corporations, and then observance of

the form is imperative {Young v. Mayor of Leamington, 1883, 8 App. Cas.

517).

As to the substantial power of corporations to contract, it seems at

common law to be limited only by the nature of an artificial person,

but corporations created by statute, or under the authority of general

statutes, such as the Companies Acts, for definite purposes, are held
incapable of binding themselves for objects clearly beyond those pur-

poses as declared in the company's constitution (Ashbury Ely. Carriage

Co. V. Biche, 1875, L. K. 7 H. L. 653). The practical result is that

nowadays, in cases under the Companies Acts, the memorandum of

association is always framed in terms wide enough to cover everything

that the company can ever by any possibility want to do, and questions

of corporate contracts being ultrcc vires are infrequent. See Company.
Lunatics and drimken persons are not incapable of contracting. The

contract of such a person is voidable only if he was at the time, and
to the other party's knowledge, unable to understand the effect of the

transaction {Imperial Loan Co. v. Stone, [1892] 1 Q. B. 601, C. A.); and
in that case he may ratify the contract when sane or sober {Mattheivs v.

Baxter, 1873, L. E. 8 Ex. 132). This rule is apparently peculiar to the

common law.

6. Consent, tvhen Invalid.—A promise may be given under mistake,

that is, by reason of an erroneous belief of the promisor without which
he would not have promised. The promisee may or may not have con-

tributed to the mistake by some misrepresentation. The misrepresenta-

tion, if any, may be innocent or fraudulent.

Mistake does not of itself affect the validity of a promise unless it be
such as to prevent any real agreement from being formed.

Misrepresentation without fraud renders a promise voidable in certain

classes of cases where the promisee is under a special duty to give full and
correct information. Also parties may, if they please, make the truth of

any particular statement a condition of the contract.

Eraud "cuts down everything," and always entitles the defrauded

promisor to rescind the contract.

Questions under these heads constantly involve the preliminary

question what the terms of the contract really were. The leading

principle is that a man is bound to make good, not whatever the other

party believed or expected, but what he has given him just cause to

expect and rely on. Offers and promises amount to that which they

reasonably appear to be to the persons to whom they are made. Simple

as this appears, it will be found to resolve many difficulties.

7. Mistake may go to the root of the agreement in respect of

—
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(1.) The nature of the obligation undertaken, as where a man indorsed

a bill which he was told was a guaranty, and was not liable even to a

bond fide holder (Foster v. MacUnnoii, 1869, L. R. 4 C. V. 704). Such
cases can hardly occur without fraud somewhere, but fraud is not the

ground of the promisor not being liable. The possibility of the promisor

being estopped by waiver of all inquiry, or by negligence, must not be

overlooked.

(2.) The person of the promisee. If A. induces Z. to deal with him by
pretending to be M., not only is Z. not bound to perform any promise so

obtained, but actual delivery of goods by Z. to A. under such a promise

is no delivery in law, and passes no property {Gundy v. Lindsay, 1878,

3 App. Cas. 459). Apart from fraud, A. cannot accept an offer which
in fact was addressed only to B. {Boidton v. Jones, 1857, 2 H. & N. 564;
Boston Ice Co. v. Potter, 1877, 123 Mass. 28).

(3.) The subject-matter of the contract. The thing (Coutiirier v.

Hastie, 1856, 5 H. & C. 673), or the legal interest in an existing thing

{Cooper V. PhiUs, 1867, L. R. 2 H. L. 149, 170), with which the parties

intend and purport to deal, may, unknown to both, have ceased to exist.

Slice rei emptio non valet {Bingham v. Bingham, 1748, 1 Ves. Sen. 126

;

27 E. R. 934). If the real facts are not unknown to both parties, we
have a question of either fraud or estoppel, which must be treated some-

what differently.

Again, the parties, notwithstanding apparent agreement in terms,

may mean different things. An ambiguous offer may be accepted in

good faith in a sense in which it was not made. This, without fault on
either side introducing complications, is a rare but possible case {Baffles

V. Wichelhaus, 1864, 2 H. & C. 906; Falck v. Williams, [1900] A.' C.

176).

Again, there may be an agreement applicable in terms to an existing

subject-matter, which, however, has not some specific attribute alleged to

be essential to the description by which it was contracted for, though not

specified in terms. In such a case a buyer seeking to avoid the contract

must show not only that he expected the missing attribute {e.g. meant to

buy only old oats, not new), and the seller knew it, but that he expected

it as part of what the seller was contracting to give him, and the seller

knew this {Smith v. Hughes, 1871, L. R. 6 Q. B. 597). This also is a

rare case.

It is not uncommon for parties who are really agreed to express their

intention incorrectly. In many such cases the ordinary rules of con-

struction and knowledge of the common forms of instruments will suffice

to collect the real meaning from the context. Moreover, Courts of equity

have jurisdiction to rectify instruments in accordance with the true

intention on having clear proof of what that intention was. See

Rectification.

Cases may occur (practically confined to actions for the specific

performance of agreements for selling or letting land) where an
a^pparent agreement cannot be enforced, because it does not express

the real agreement, nor yet the real agreement, because it cannot be

proved in the manner required by the Statute of Frauds. See Vendor
AND Purchaser.

8. Misrepresentatio7i.—Parties may make the truth of any statement

the basis of their contract, a condition, in the strict and proper sense, of

its validity ; and this either by embodying it in terms {Behn v. Burness,

1862, 1 B. & S. 877 ; 3 B. & S. 751), or, where the contract is informal,
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by assuming it in the course of the negotiation {Baimerman v. White,
1861, 10 C. B. N. S. 844). They may also stipulate, as is constantly
done in leases, conditions of sale, and other kinds of contracts, that
breach of some particular term of a contract by one party shall entitle
the other to rescind the whole. Whether and how far they have done
any of these things is really a question of interpretation.

It remains to be seen in what cases the law will expect a party who
honestly makes an erroneous statement inducing a contract, and not
amounting to a term of the contract, condition or warranty, to know,
without any special notice beyond the nature of the contract, that the
other party is contracting in reliance on his statement, and would not
enter into the contract otherwise. Some think the rule of equity, now
the rule of all English Courts, to be that innocent misrepresentation is

a ground for setting aside contracts of every description (Anson, 168-174;
Harriman, 252 ; Indian Contract Act, ss. 18, 19). We submit that there is

no duty, beyond that of abstainnig from fraud, as to facts equally access-
ible to both parties (see Lord Mansfield's judgment in Carter v. Boehm,
1766, 3 Burr. 1905); but that as to facts specially within the knowledge
of either party (and as to which, therefore, the other may be expected to
rely on him) he must not mislead the other, however innocently, by mis-
statement or even non-disclosure of them. And this we believe to be
the real result of the authorities. " In all cases of misrepresentation the
fundamental question is as to the right of the party to whom the repre-
sentation is made to act upon it " (Harriman, at p. 257). But it may be
convenient to state the rule in a more general form, though at the cost

of treating such familiar topics as marriage and the sale of goods as being
more or less exceptional on this point.

The chief classes of contracts to which this principle is applied are

those of insurance and sale and letting of land (see Vendor and Pur-
chaser). In such cases misrepresentations made in perfect good faith,

and even misleading combinations of statements, say by a vendor and
his agent, which were made in good faith and true as regards the
respective knowledge of their makers {Nottingham Brick Co. v. Butler,

1886, 6 Q. B. D. 778), have constantly been held sufficient ground for

setting the contract aside.

Uherrima fides is required in the relations between the parties to

contracts of agency, partnership, and to a certain extent suretyship, at

all events after these contracts are formed, and also in family arrange-

ments. Promoters of companies are under special duties of full dis-

closure developed on the analogies of partnership and agency (see

Company).
9. We now come to misrepresentation which is wilfully or recklessly

false, as being made with knowledge that it is false or without belief

that it is true. This is Fraud {q.v. as to its distinct character as an
actionable wrong), and a contract obtained by fraud is always at least

voidable. If the fraud is such as to induce fundamental mistake, there

is no contract at all {supra, p. 541), but the fraudulent party will be

bound by estoppel if the other chooses to affirm the transaction. Every
promise includes the representation of an existing intention to perform

it ; therefore a promise made with the intention of not performing it is

fraudulent, and entitles the other party to rescind the contract (see

Clough V. Z. & N.- W, Ely, Co., 1871, Ex. Ch. L. R. 7 Ex. 26).

Note that the fraud (or, where innocent misrepresentation is enough,

misrepresentation) which will make a contract voidable must really
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induce the contract. The party misled must have contracted in rehance

on the false statement, and the party making it nmst have intended

him to rely on it. Preparations for a deceit which is not executed (as

patching up a Haw to haltie an inspection which is never made) are not

actionable or contractual fraud {Horsfall v. lliomas, 1862, 1 H. & C. 90).

It is quite possible, on the other hand, to connnit fraud with good
intentions for all parties {Polhill v. Walter, 1832, 3 Barn. & Adol. 114;

37 1\. R. 344), or hoping that no harm will be done {Foster v. Charles^

1830, 7 Bing. 105; 31 K. B. 453).

A party who actually knows the truth, or has formed his own opinion

by independent inquiry {Farrar v. Churchhill, 1890, 135 U. S. 609), can

of course not be deceived, but the possession of means of knowledge will

not bo held equivalent to actual knowledge, for a man may be put off

inquiry because he has a right to rely, and does rely, on the other's in-

formation {Dyer v. Hargrave, 1805, 10 Yes., at p. 510; 32 E. R. 943;
8 B. B. 39 ; Redgrave v. Hurd, 1881, 20 Ch. D. 1).

It used to be said that the misleading representation must be of

matter of fact. But the better opinion seems now to be that if the

situation of the parties makes it natural and reasonable for one of them
(say an illiterate person) to trust the other's statement of matter of

law, such a case is properly treated as one of superior knowdedge on
the one side and confidence on the other, and is within the general rule

above stated. There is not believed to be any real authority to the

contrary.

10. Consent may be vitiated not only by not being rightly informed,

but by not being free. It may be extorted by coercion, which the law
calls duress, and which, under strictly limited conditions, may render a

contract voidable. There are practically no modern examples ; but as

to the possibility of compulsion excluding consent altogether, even in

the case of marriage, see Scott v. Sebright, 1886, 12 P. 1). 21; Ford v.

Slier, [1896] P. 1 ; dist. Moss v. Moss, [1897] P. 263, showing that fraud

alone will not have this effect even if it is in " essentials."

But where parties are in a standing relation of authority of any kind,

legal or moral, on the one side, and confidence on the other, the equit-

able doctrine of Undue Influence {q^.v. for details) meets the difficulty

of proving coercion or fraud specifically by throwing on the superior

party the burden of upholding the fairness of any donation or beneficial

contract obtained by him from the inferior. In many common cases

(parent, guardian, trustee, medical attendant, legal adviser, spiritual

director, and the like) the existence of general authority or influence

is presumed from the well-known character of the relation. In other

cases it may be proved, and when this is done the same consequences
follow {Morley v. Lotcghnan, [1893] 1 Ch. 736). On the whole subject

Allcard v. Skinner, 1887, 36 Ch. D. 145, is the modern leading case.

Practically, the donee will hardly ever succeed without showing that the

donor had access, at least, to independent advice. As to solicitors in

particular, see Wright v. Carter, [1903] 1 Ch. 27, C. A.

It has once or twice been laid down in unguarded terms that in all

3ases of voluntary gift the donee is bound to show that the transaction

is righteous. Whether this be natural justice or not, it is not the law.

But it is true that the presumption against undue influence is applied

with special strictness to voluntary settlements, and good intentions on
the part of the controlling party are no defence {Button v. Thompson,
1883, 23 Ch. D. 278); also to oppressive money-lending bargains with
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" expectant heirs " and persons in distressed circumstances ; O'Rorhe v.
Bolinghroke, 1877, 2 App. Cas. 814, marks the modern limits of inter-
ference. Authorities are collected in Fry v. Lane, 1888, 40 Ch. D. 312

;

and see Catching Bargains.
This jurisdiction has been recently and effectively applied in British

India, though not adequately recognised in the Codes (see Rajah Mokham
Singh v. Rajah Rug Singh, 1893, L. E. 20 Ind. App. 127).i

A contract voidable for any of the above-mentioned causes may be
avoided or affirmed at his election by the party entitled ; and acting on
the contract as subsisting, or acquiescence, may be equivalent to affirma-
tive election not only as against third parties who have acquired interests
under the transaction in good faith and for value {Clough v. L. & K- W,
Rig. Co., 1871, L. E. 7 Ex. 26), but also, though less easily, as against the
party in fault {Allcard v. Skinner, 1887, 36 Ch. D. 145). Acquiescence,
i.e. failure to rescind vi^ithin a reasonable time, does not depend on lapse of
time alone ; the conduct of the parties must be considered (Rochefoncauld
V. Bonsteacl, [1897] 1 Ch. 196, 211, C. A.).

11. Unlaioful Agreements.— The general rule that the free and
deliberate intention of the parties governs matters of contract is over-
ridden, not only where the performance of the agreement would involve
acts contrary to law, but in divers cases where, for paramount reasons
of policy, the Courts, though they cannot punish or restrain performance,
refuse their aid in enforcing it.

Thus agreements to commit criminal offences or frauds, to marry
within the prohibited degrees, or live in illicit intercourse, are all void at

law\ Questions which may arise are

—

{a) Whether an agreement really

contemplates unlawful acts, or is a step in a larger transaction unlawful
as a whole {Fisher v. Bridges, 1854, 3 El. & Bl. 642) ;

{h) whether, where
non-compliance with statutory provisions is involved, these provisions

were strictly prohibitive or not (omissions to stamp documents, take
out licences, etc.). The text-books must be consulted for details.

As regards agreements which, on grounds of public policy, are not
enforceable, though there is no law to prevent the parties from perform-
ing them if they choose, the kinds most fruitful of modern case-law

have been wagers and contracts relating to the payments of bets (with

great complication from statutes ; see Gaming Acts ; Wagers ; and
Anson, pp. 206-213), and agreements in restraint of trade. As to these

last the governing decision is now Maxim-Nordenfeldt Co. v. Nordenfeldt,

[1894] App. Cas. 535. The old fixed rules as to limits of space are no
longer of authority, and a contract in restraint of trade is good if

(whether under seal or not) it is made for valuable (not necessarily

adequate) consideration; if the restraint undertaken by the promisor

does not exceed what may be reasonably (in the opinion of the Court,

see Doivden & Book v. Book, [1904] 1 K. B. 45, C. A., confirming earlier

authorities) required for the protection of the promisee ; and if there is

no manifest injury to the public interest. See Eestraint of Trade.

12. Impossibility is not really a substantive ground of avoiding

contracts any more than mistake. Where performance appears to be,

or to have become, impossible, it has to be considered whether the

promise was really serious and unconditional. As to the first point, the

law is made for reasonable men, and the usual signs of consent are no
longer acceptable if the matter is, on the face of it, such as no reasonable

man could undertake. Either the parties were not serious or they did

^ It is beyond the scope of this article to comment on the Money-lenders Act, 1900.

VOL. III. 35
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not understand the effect of the promise as framed. This would seem
to be the key to such cases as that of a promise to deUver two grains of

rye on a Monday, and four, eight, and so on in geometrical progression

oil alternate Mondays for a year {Thornhorow v. Wliitacre, 1706, 2 Raym.
(Ld.) 1164); whicli, however, are of no modern practical interest. The
other point is often material. It may be put thus : Did the promisor

contract subject to an implied exception in case performance should,

unknown to the parties, be impossible, or become so by inevitable

accident ? or did he warrant that performance should be and continue

possible in fact and in law ? This is a matter of interpretation ; but, as

parties often omit to explain their intentions with regard to contingencies

which in truth they never thought of, it has been found needful to lay

down rules for guidance in such cases.

Generally a man is not held to warrant possibility in law, i.e. is

discharged from his promise if performance is subsequently forbidden or

otherwise becomes impossible by operation of law {Bcdley v. Cres]jignyy

1869, L. R. 4 Q. B. 180).

One is not held to warrant possibility in fact in the following cases

:

—Agreements relating to a specific subject-matter the existence of which
is assumed by both parties, but which in truth does not exist at the

date of the agreement {Clifford v. Watts, 1871, L. R. 5 C. P. 577 ; Sale of

Goods Act, 1893, s. 5), or between that date and the time for perform-

ance is destroyed by accident beyond the parties' control {Taylor v.

Caldwell 1863, 3 B. & S. 826 ; Apflehy v. Myers, 1867, L. R. 2 C. P. 651),

or fails to be produced {Hoivell v. Copland, 1876, 1 Q. B. D. 258) ; agree-

ments for personal service which become impossible by the death, sick-

ness, or the like of the person who was to perform them {qit. how far

this would apply to any case where there is a remedy over against a

third person, e.g. disablement by negligence of a railway or sliipping

company: Rohiiison v. Davison, 1871, L. R. 6 Ex. 269). But in other

cases there is no general presumption that impossibility or difficulty of

performance was intended to be an excuse (see Anson, 347). The prin-

ciple of Taylor v. Cakhcell is now held applicable "if a state of things

or condition expressed in the contract and essential to its performance

perishes or fails to be in existence at that time " {Krell v. Henry, [1903]
2 K. B. 740, 754, C. A.). In this case, however, one of a group known as

the " Coronation Cases," the actual agreement was merely for the hiring

of a room, and its literal performance was in no way prevented, but in

the circumstances it was held to be an implied term that the letting

was conditional on the coronation procession of 1902 taking place as

appointed, since the hirer had no other use for the room than to view
the procession. Where the contingency in question has been foreseen

by the parties, no general rule is applicable, and the Court has only to

construe the special contract {Elliott v. Crutchley, [1906] A. C. 7).

Impossibility caused by default of either party is only one form of

breach of contract (see below).

13. Interpretation of Contracts.—The fundamental question is what
tlie promisor gave the promisee a right to expect, and the fundamental
rule for ascertaining this is that " in all deeds and instruments the

language used by one party is to be construed in the sense in which it

would be reasonably understood by the other " {per Blackburn, J., Foiukes

V. Manchester and London Assurance Association, 1863, 3 B. & S. 917,

929, superseding Paley's attempted definition, which has nevertheless

been discussed much later). Not only the detailed rules of construction,
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but many rules of evidence, and the whole law of estoppel, are develop-
ments of the same principle.

We liave to know first what were the terms of a contract (evidence),
and then what was its effect (construction).

As to evidence
: the terms of a contract, if and so far as expressed

in writing by the parties, may not be contradicted by oral evidence, and
this is the rule of equity as well as of law {Price v. Dijer, 1810 17 Ves
:356, 364 ; 34 E. K. 137, 140

; 11 R. R. 102, 107). But it may be shown
that a document which looks like an agreement was not a concluded
agreement at all {Pym v. Campbell, 1856, 6 El. & Bl. 370; Pattle v.

Honiihrook, [l^^l] 1 Ch. 25). As to the admission of "collateral
agreements" not inconsistent with a principal contract even by deed,
PJrskine v. Acleane, 1873, L. R. 8 Ch. 756, 766; Angell v. Duke, 1875,
L. R. 10 Q. B. 174; De Lassalle v. Guildford, [1901] 2 K. B. 215; no
separate consideration is required for such agreements, which are in the
nature of warranties.

Particular terms may be explained by proof of their conventional
meaning in local or trade usage, and customary terms (not inconsistent
with the express terms) may be added, on the ground that the parties
meant to contract with reference to the known usage, " not to alter the
contract, but to show what the contract is " {Grant v. Maddox, 1846,
15 Mee. & W. 737; 71 R. R. 815). See the notes to Wigglesworth v.

Dallisoii, in 1 Sm. L. C.

As to construction : the general rules for the construction of instru-

ments in writing are applicable (as to which, see Elphinstone, Norton
a,nd Clark on the Interpretation of Deeds). The intention of the parties

must be collected from the expression of it as a whole {Ford v. Beech,

1848, 11 Q. B. 866), that is, from expressed, not from conjectured,

intention (Jessel, M.R., in Smith v. Lucas, 1881, 18 Ch. D., at p. 542).

In some well-known classes of instruments (as mortgages, bonds,

marine policies) the common forms have received an artificial construc-

tion by a series of judicial decisions originally intended to control rather

than to effectuate the intention ; they are now used with full knowledge
of that construction, and with the intent that they shall bear it ( Wcdlis

V. Smith, 1882, 21 Ch. D. 243, 254).

14. Discharge of Contracts.—The obligation of a contract may be

determined by agreement of the parties before performance; by per-

formance, including tender when deemed equivalent to performance;

by breach; and, in particular cases, by operation of law.

As to discharge by agreement, performance may be dispensed with

either by a release under seal, which needs no consideration, or by an

agreement without deed, which must be a mutual agreement satisfying

the conditions of a new contract, though the common form is to plead it

simply as discharge {King v. Gillett, 1840, 7 Mee. & W. 65 ; 56 R. R. 616).

A contract consisting of mutual promises is well discharged by mutual

agreement alone; the discharge of each promise being the consideration for

the discharge of the other. Where there has been performance on one

side, the discharge of the promise remaining unexecuted requires a fresh

consideration; but there is an exception to this rule as to negotiable

instruments governed by the law merchant {Foster v. Daioher, 1851, 6 Ex.

839 ; 86 R. R. 506 ; see now Bills of Exchange Act, 1882, s. 62).

An agreement required by law to be in writing cannot be superseded

or varied by a fresh agreement not in writing. But where the agree-

ment, if not in writing, is not void, but only not enforceable (as by sec. 4
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of the Statute of Frauds), it seems that a discharge by oral agreement
is good {Goss V. Lord Nugent, 1833, 5 Barn. & Adol. 58 ; 39 R. li. 392).

An attempted variation of such a contract cannot be treated as rescind-

ing it {Nohle V. Ward, in Ex. Ch., 1867, L. R. 2 Ex. 135 ; ^qq per Willes,

J., at p. 138); but this does not mean that a plaintiff who has volun-

tarily waived some part of tlie defendant's performance cannot afterwards

sue if he is ready and willing to perform his part of the original terms
(Hichiian v. Haynes, 1875, L. R. 10 C. P. 590 ; Flevins v. Doioning, 1876,

1 C. P. D. 220).

As to the discharge of a promisor in consideration of the substituted

liability of a new party, see Novation.
The terms of the original contract may include an agreement that it

shall be discharged in one or more specified events. Such provisions are

called conditions subsequent when they do not involve any option or

further act of the parties as part of the contingency which is to deter-

mine the contract. The " excepted risks " of charter-parties and contracts

of carriage are conditions subsequent. Optional powers, express or

annexed by custom, to determine or continue particular kinds of con-

tracts by notice, are of constant occurrence. Tenancy from year to year

is a familiar example. Express option to rescind in certain events is

common in contracts for the sale of land (see Vendoh and Purchaser
;

Conditions of Sale).

15. Performance of a contract means performance of its terms and
the whole of its terms, not the offer of something different w^hich the

promisor alleges will do as well (see Boives v. Shand, 1877, 2 App. Cas.

455 ; Filley v. Pope, 1885, 115 U. S. 213 ; Eeuter v. Sala, 1879, 4 C. P. D.

239). The promisee must not be put to any risk or trouble which he
has not undertaken {Levy v. Green, in Ex. Ch. 1859, 1 El. & El. 969).

What will be, in fact, sufficient performance must always depend on
the nature and terms of the contract. Rules as to time and place such

as the older books give are only auxiliary. So far as these are of modern
practical use, they may be found in Startup v. MaedonaM, 1843, 6 Man.
&G. 593; 64R. R. 810.

As to tender, which seldom comes in question now, see Leake, 609
seq., or Anson, 309.

The equitable rule that time, in agreements for the sale of land, i&

" of the essence of the contract " only when a special intention of the

parties to that effect appears (see Vendor and Purchaser) does not
apply to mercantile contracts (see Renter v. Sala, 4 C. P. D., at p. 249

;

Norrington v. Wright, 115 U. S., at p. 203).

16. Breach of Contract.—This may happen in three ways—preven-

tion, refusal, and default active or passive. When a promisor has broken
his contract, the promisee acquires a right of action for the breach, and
can sue for Damages, or in appropriate cases Specific Performance (see

those titles). Sometimes the promisee is also discharged from perform-

ance, or further performance, on his own part.

As to prevention: if the promisor disables himself from performance
even before the time, it is a breach (21 Edw. iv. 54, pi. 26 ; Main's Case,

5 Co. Rep. 205). So if the promisee prevents the promisor from perform-

ing his part, the promisor is discharged {Raymond v. Minton, 1866, L. R.

1 Ex. 244, and see Roherts v. Bury Commissioners, 1870, L. R. 5 C. P.

310, 329).

As to refusal : a total refusal to perform discharges the other party

from doing more on his part, and entitles him to recover for what he has
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already done (Mavor v. Fyne, 1825, 3 Bing., at p. 288 ; 28 R. R. 626

;

Withers v. Reynolds, 1831, 2 Barn. & Adol. 882 ; 36 R. R. 782). Refusal
before the time for performance may be treated as an immediate breach
at the other party's election (Frost v. Knight, 1872, in Ex. Ch. L. R. 7 Ex.
Ill; Synge v. Sijnge, [1894] 1 Q. B. 466, C. A.; Roehm v. Horst, 1900,
178 U. S. 1); provided that the refusal is absolute, and the election
exercised in due time {Johnstone v. Milling, 1886, 16 Q. B. D. 460).

Default or failure in performance without excuse is, of course, a
breach. The chief question under this head, besides that of the measure
of damages, has been as to the effect on the other party's obligations
where the contract consists of mutual promises. This depends on the
intention of the parties as shown by the whole contract. Their meaning
may be that

—

{a) Performance of some term, or even of the whole, must be complete
on one side before anything is due on the other (conditions precedent).
Generally a party is entitled to some compensation for what he has
actually done under the contract, if the performance is divisible into

portions having any separate value ; but it may be stipulated that only
by performance of the whole shall anything at all be earned {Cutter v.

Powell, 1795, 6 T. R. 320; 3 R. R. 185);
{h) Performance on the one side is to depend on, and go along with,

performance on the other, as when goods are to be paid for as and when
delivered (reciprocal or concurrent conditions)

;

(c) Performance on either side is to be due without regard to perform-
ance on the other, and the only remedy for non-performance in any
point is to be in damages (independent promises).

The attempt to lay down fixed rules of law as to this has been
abandoned for quite a century. "Whether covenants be or be not
independent of each other must depend on the good sense of the case,

and on the order in which the several things are to be done" (Lord

Kenyon in Morton v. Liwib, 1797, 7 T. R. 125 ; 4 R. R. 395). Such rules

as are approved by modern authorities (see notes to Pordage v. Cole,

1 Wms. Saund. 551) are only canons of construction which will always

yield to the manifest intention of the parties. A term not so material

that, looking to the contract as a whole, performance of the residue

would be something different in substance from what was bargained

for, is not presumed to be a condition precedent {Bettini v. Gye, 1876,

1 Q. B. D. 183). But a party to an entire contract who, by his own fault,

has left his performance unfinished cannot recover for the value of what
he has done without showing a fresh agreement {Stcmpter v. Hedges,

[1898] 1 Q. B. 673, C. A.).

As to the difficulties raised in this connection upon contracts for the

delivery of goods by instalments, see Sale of Goods. Mersey Steel and
Iron Co. V. Naylor, 1884, 9 App. Cas. 434; Norrington v. Wright, 1885,

115 U. S. 189, are the latest leading authorities. The Sale of Goods Act,

s. 31, purposely leaves the question open.

[Authorities.—Text-books (not including monographs on any special

classes of contracts, or, except Mr. Langdell's classical series of disserta-

tions, books not published or re-edited within the last fifteen years)

;

Addison (10th ed., 1903); Anson (11th ed., 1906); Chitty (13th ed.,

1896); Harriman (Boston, Mass., 2nd ed., 1901); Keener, Quasi-Contracts

(New York, 1893); Langdell (2nd ed., Boston, Mass., 1880); Leake

(5th ed., 1906, by A. E. Randall); Parsons (8th ed., Boston, Mass., 1893);

Pollock (7th ed., 1902); Pollock and MuUa on the Indian Contract Act
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(1905) ; Finch's Selection of Cases (2nd ed., 1896) ; Fry on Specific Perfiwm-

ance (4th ed., 1903); Keener's Select Cases on Quasi-Contracts (2 vols.,

Cambridge, Mass., 1888-89).]

As to Assignment of Choses in Action, including contracts, see

vol. i. p. 555.

Contract Note.—In the Stamp Act, 1891, a contract note

means the note sent by a broker or agent to his principal (except where
such principal, being a member of a Stock Exchange in the United
Kingdom (Finance Act, 1899, s. 13), is himself acting as broker or agent

for a principal) advising him of the sale or purchase of any stock or

marketable security. Each advice as to a different description of stock

is a separate note. The duty is sixpence, denoted by an adhesive stamp,

to be cancelled by the person by whom the note is executed (s. 52).

The stamp was increased to one shilling by the Stamp Act, 1893, where
the note is for or in respect of any stock or marketable security of the

value of £100 or upwards; between the values of £5 and £100 the

duty is Id. The stamp duty may be added to the charge for brokerage

or agency (56 Vict. c. 7). The penalty for not stamping a note made
on the purchase to a value of £5 or upwards is £20, and the broker can

have no legal claim for brokerage commission or agency with reference

to the sale or purchase of any stock or marketable security of the value

of £5 or upwards mentioned or referred to in the note, unless the note

is duly stamped (Act of 1891, s. 53), or if no contract note be given

(Revenue Act, 1898, 61 & 62 Vict. c. 46, s. 7 (1)).

See Bought and Sold Notes and Broker.

Contractor.—The principle

—

respondeat superior—upon which
a master is held responsible for the unlawful acts of his servant, done in

the course of the servant's employment, does not extend to make an
employer responsible for the unlawful act of a person, not in his service,

with whom he has contracted to do the work, in the course of which the

default occurred. Such a person is commonly described in this connec-

tion as " an independent contractor." Below he is called a " contractor"

simply. A contrary view formerly prevailed (see Bush v. Steinman,

1799, 1 Bos. & Pul. 404), but it is now overruled {Allen v. Haytoard,

1845, 7 Q. B. 960; Eeedie v. L. & N.-W. By. Co., 1849, 4 Ex. Rep. 244;
Hardaher v. Idle District Council, [1896] 1 Q. B. 335). Thus the owner
of a carriage is not liable for the coachman's negligence if he is not

negligent himself, and the coachman is not his servant, but is hired with
the horses from d, iob-\Jid.^iQv {Quarman Y.Burnett, 1840, 6 Mee. & W. 499

;

55 R. R. 717; Jones v. Corporation of Liverpool, 1885, 14 Q. B. D. 890;
Donovan v. Laing, etc., Syndicate, [1893] 1 Q. B. 629 ; Jones v. Scullard,

[1898] 2 Q. B. 565). Nor is a builder liable for the defaults of a gas-

fitter with whom he has contracted for the gas-fitting {Bap)son v. Cuhitt,

1842, 9 Mee. & W. 710; 60 R. R. 873); nor the owner of a bullock for

the negligent driving of a licensed drover whom he has engaged to drive

it (Milligan v. Wedge, 1840, 12 Ad. & E. 737; 54 R. R. 677).

Fixed Property.—It makes no difference that the work to be done by
the contractor is in connection with land or houses {Eeedie v. X. & N.- W.
By. Co., supra), the distinction taken by Littledale, J., in Laugher v.

Pointer, 1826, 5 Barn. & Cress, at p. 547 ; 29 R. R. 319, having been
abandoned. In Beedie v. L. & JV.- W. By. Co., the injury was caused
by a contractor's workman having negligently allowed a stone to fall
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from a bridge upon which his master was engaged, and the owners
of the bridge were held not to be liable. (But see the exceptions
below.)

Exceptions.—1. The employer is liable in respect of the act which he
has directed to be done. What the rule exempts him from is the negli-
gence (" collateral negligence," per Lord Blackburn, in Dalton v. Angii.%
1881, 6 App. Cas. at p. 829 ; and see also Holliday v. National Telepione
Company, [1899] 1 Q. B. 221 ; Penny v. Wimbledon Urban District Council,

[1899] 2 Q. B. 72 ; The Snarh, [1900] P. 105) of the contractor in doing
the work. So where the contractor has engaged to open the street in

order to lay gas pipes, the employer having no right to open it {Ellis v.

Sheffield Gas Co., 1853, 2 El. & Bl. 767), or to dig away ground in which
a neighbouring owner had a right of support {Angus v. Dalton, 1878-81,
4 Q. B. D. 162 ; 6 App. Cas. 740), the employer was liable for the conse-
quences ; but where there are two ways of doing work, one lawful and
the other unlawful, and the contractor adopts the latter, his employer is

not responsible for the consequences {Peachey v. Roivland, 1853, 13 C. B.
182).

2. Where the work is necessarily dangerous, unless special precau-
tions are taken, the employer must see that sufficient precautions are
taken by the contractor at his peril, and he will be liable for the neglect
of the requisite precautions to any person injured, and this notwith-
standing that he may have expressly contracted that they shall be taken.

He has, of course, his remedy over against the contractor. The leading
cases on this exception have been cases of injury to neighbouring
property in pulling down houses by which it was supported {Boiver

V. Peate, 1876, 1 Q. B. D. 321; approved in Angus v. Dalton, supra;
Hughes v. Percival, 1883, 8 App. Cas. 443). To escape liability in such
cases the employer must show that the contractor was not acting within

the scope of his contract, but was a trespasser when he did the act com-
plained of {Black V. Christchttrch Finance Co., [1894] App. Cas. 48). In
the last case the defendant employed a contractor to burn the grass on
his estate, directing him to do the work at a safe season. The contractor

disregarded the direction, and the fire spread to an adjoining estate. The
employer was held to be liable. Lord Shand observing (at p. 54) that if

a person " authorises another to act for him, he is bound not only to

stipulate that such precautions shall be taken, but also to see that these

are observed, otherwise he will be responsible for the consequences." In

Picard v. Smith, 1861, 10 C. B. N. S. 470, the defendant employed a

contractor to deliver coals at a station refreshment-room, and for that

purpose to open a trap-door in the platform (Beven, Negligence in Laiv,

p. 493). In Penny v. Wimbledon Urban District Council, supra, a con-

tractor was employed by the district council, under instructions received

from the clerk, to make up a highway (not repairable by the public at

large). A heap of rubbish was left in the road, and a passer-by at night

fell over it and was injured thereby. It was held that from the nature

of the work danger to the public was likely to arise unless precautions

were taken, and hence the district council were liable for their failure to

take such precautions.

Where there is a question of duty, responsibility cannot be got rid of

by delegation {The Snark, [1900] P. 105).

3. Where the employer is under a statutory duty to do the work in

a particular manner, as to make a bridge without interrupting the traffic,

and the contractor does it in a different manner {Gray v. Pullen, 1864,
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5 B. & S. 970; Hole v. Sittinghourne By. Co., 1861, 6 H. & N. 488; see

further, Hardaker v. Idle District Council, [1896] 1 Q. B. 335).

4. Where the contractor's default occasions a nuisance, for which the

employer is liable as an occupier {Tarry v. Ashton, 1876, 1 Q. B. D, 314)

;

e.g. where the contractor fixes a dangerous lamp to the employer's house

so that it overhangs the highway {I.e.). The mere fact that the default

itself is a nuisance does not make the employer liable {Overton v. Free-

man, 1851, 11 C. B. 867). See also Penny v. Wimbledon Urban District

Council, supra ; Hill v. Tottenham Urban Council, 1898, 79 L. T. 495

;

and TJie Snark, supra.

In the excepted cases both the contractor and the employer are

liable for the wrong {Lemaitre v. Davis, 1881, 19 Ch. I). 281 ; Penny
V. TFimhledon Urban District Council, supra ; and see also Gray v. Pullen,

supra).

Contractor or Servant.—The question is whether the relation of

master and servant existed between the man who actually caused the

injury and the defendant at the time of the accident. The employer of

a contractor may, for example, have temporarily assumed control of the

workmen {see Pendlebwij v. Greenhalgh, 1875, 1 Q. B. D. 36); or he may
have hired plant or machinery and also the workman to use it {Murray
V. Currie, 1870, L. R. 6 C. P. 24; Oldfield v. Furness Co., 1893, 9 T. L. R.

515 ; Hall v. Lees, [1904] 2 K. B. 615). In such cases the owner of the

plant and machinery is not liable {Donovan v. Laing, etc.. Syndicate,

[1893] 1 Q. B. 629), but the employer is.

The test whether a man employed to do work is a servant or an
independent contractor is the question : does the employer exercise, or

has he the right to exercise, control ("personal control," Stephen v.

Thurso Commissioners, 1876, 3 Sess. Ca. (4th Ser.) 535) over the workman
{Martin v. Temperley, 1843, 4 Q. B. 298; Donovan v. Laing, etc.. Syndi-

cate, supra), and direct him hoiv to do his icork ,? {Sadler v. Henlock, 1855,

4 El. & Bl. 570; Ruth v. Surrey Commercial Dock Co., 1891, 8 T. L. R.

116; Waldock v. Winfield, [1901] 2 K. B. 596). If so, the relation is

that of master and servant. A contractor does not become a servant,

nor his workmen the servants of the employer because the employer has

stipulated for the right to dismiss the workmen {Reedie v. L. & N.- W.
Ry. Co., 1849, 4 Ex. 244 ; 80 R. R. 541. This case, which contains

references to all the important earlier cases, was followed in America
in Simons v. Monier, 1859, 29 Barb. (N. Y.) 419. It is mentioned in

Hardaker v. Idle District Cotmcil, supra), nor does the contractor become
a servant because he is in the service of the employer to do other work
{Knight v. Fox, 1850, 5 Ex. Rep. 721 ; Overton v. Freeman, 1852, 11 C. B.

867).

The facts of a case may raise a presumption that the defaulting work-
man was not in the service of the defendant, as where a householder was
sued for an injury done by a workman who was repairing the roof of the

house, such work being commonly done by a contractor {Welfare v. L. B.

<fe S C Ry. Co., 1869, L. R. 4 Q. B. 696).

Common Employment.—The doctrine of common employment, which
prevents a servant suing his master for injuries caused by a fellow-

workman engaged in the same employment, does not apply between the

servants of a contractor and the servants of an employer. For its appli-

cation both the defaulting and the injured workmen must have been the

servants of the defendant at the time of the accident {Johnson v. Lindsey,

[1891] App. Cas. 371; Cameron v. Nystrom, [1893] App. Cas. 308).
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A. L. Smith, L.J., says in Groves v. Lord Wimhorne, [1898] 2 Q. B., at

p. 410, "The defence of common employment only applies where the
action is by a servant against the master, and is founded upon the
negligence or misconduct of a fellow-servant ;" and see S. C. for position
of a master where his servant is injured owing to the master having
neglected to carry out a duty imposed upon him by statute. Mr. Beven
suggests that a distinction taken in some of the cases on this point may
be described as that between a " sub-contractor " and an " independent
contractor," " where the relation is one of contract in independent work
and not of co-operation in common work" (vol. i., pp. 816 et seq.; Turner
V. G. E. By. Co., 1875, 33 L. T. N. S. 431), but the cases in the House of

Lords (above cited) appear to lay down a general rule.

The doctrine of common employment has lost much of its former
importance owing to the extension of the principle of the liability

of employers for injuries sustained by their workmen. Under the
Employers' Liability Act, 1880, and the Workmen's Compensation Act,
1906 (under which nearly all claims for injury sustained by a workman
are made), the defence of common employment is not available.

Authorities.—See generally Beven's Negligence (1895 ed.), bk. iv.

ch. iii.; Smith's Master and Servant (1906 ed.); and Story on Agency
(1882 ed.), ss. 453, 454. See also Builder and Building Contracts

;

Highway; Extraordinary Traffic; Specification; and Employers'
Liability.

Contrary Intention.—In many statutes provisions are

made respecting the effect or construction of documents unless a con-

trary intention is shown or expressed. Some decisions as to what
constitutes a contrary intention in particular cases will be found
collected in Stroud's Judicial Dictionary (s.v.).

As to the Wills Act, see Will ; as to Locke King's Acts, see In Aid
;

and Theobald on Wills, 4th ed., p. 170.

The latest authority on the meaning of the expression in the Con-
veyancing Act, 1881, is BroomfieldY. Williams, [1897] 1 Ch. 602.

Contravention.—1. In French law a distinction is drawn
between crimes, ddits (misdemeanors), and contraventions. In systematic

treatises on English law there is a tendency to adopt this classification,

and to apply the term contravention to petty misdemeanors, and minor

neglects or defaults relating to by-laws and regulations of police, convic-

tion for breach of which is not regarded as inflicting any moral or social

stigma. But in law all acts forbidden by statute under penalty recover-

able on indictment, or on information before a Court of summary juris-

diction, are misdemeanors, unless the statute otherwise provides ; and as

a consequence of the rule the accused person, previous to the passing of

the Criminal Evidence Act, 1898, was not a competent witness in his

own behalf, except under express statutory enactment ; but by virtue of

that Act every person charged with an offence (and his wife and husband,

as the case may be) shall be competent, though not compellable, to give

evidence for the defence at every stage of the proceedings ; but such a

person may be called as a witness only upon his own application.

2. Contravention of a statute, where the statute is mandatory and

not merely directory, and the matter prohibited or required is of public

concern, and no particular penalty is provided, is an indictable mis-

demeanor {B. v. Hall, [1891] 1 Q. B. 747). Where the prohibition or
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command is in addition to the common law as to the suhject-matter,

any penalty for disobedience is, subject to the particular terms of the

enactment, presumed to be additional to or alternative on the common-
law sanction, provided that the offender cannot be punished twice

(Interpretation Act, 1889, 52 & 53 Vict. c. 63, s. 33).

But where the command or prohibition is new, and the statute

prescribes a penalty, that penalty alone can be imposed, and the
remedy by indictment for misdemeanor is not open (B. v. Hall, uhi

supra ; Saujiclers v. Holhorn District Board of Works, [1895] 1 Q. B. 64

;

Barradough v. Broivn, [1897] A. C. 615).

3. Where contravention of a statute affects private rights, the nature

of the private remedy depends on like considerations. If the statute

prescribes or prohibits some new thing, and contains a specific remedy
for disobedience, that alone can be pursued (Bobinson v. Mayor, etc., of
Workington, [1897] 1 Q. B. 619; Peebles v. Osiualdtivistle Urban District

Council, [1897] 1 Q. B. 625). In these cases a distinction is drawn
between non-feasance, or absolute failure to obey the statute, and mis-

feasance, i.e. negligence or other default in the mode of complying with
the statute (see Coiuley v. Ncivmarket Local Board, [1892] A. C. 345

;

Oliver v. Horsham Local Board, [1894] 1 Q. B. 832; Municipality of
Sydney v. Bourke, [1895] A. C. 433).

In the case of non-feasance, where it is not criminal and a private

suit will not lie, the remedy, if any, at common law is by prerogative

mandainiis (see Peebles v. Osivaldtivistle District Council, ubi supra).

4. Where contravention of a statute causes private damage, and no
specific remedy is provided by the statute, the person injured is entitled,

unless a contrary intention appears from the statute, to recover damages-

by action on the case under 13 Edw. I. c. 50 {Atkinson v. Newcastle Water
Works Co., 1877, 2 Ex. D. 441). See also on this point, Johnston v.

Consumers' Gas Co. of Toronto, [1898] A. C. 447, where it is pointed

out (at pp. 454, 455), that whether an individual who is one of a class,

for whose benefit an obligation is imposed can enforce performance by
an action at law depends (as pointed out in Atkinsons Case, supra) on the
purview of the legislature in the particular statute, and the language
which has there been employed.

5. Contracts and other agreements which are not in the form pre-

scribed by statute, or contemplate the doing of acts in contravention

of statutory provisions, are either illegal, or void, and unenforceable,

according to the terms of the enactments (Melliss v. Shirley Local Board,.

1885, 16 Q. B. D. 453 ; Stevens v. Gourley, 1859, 7 C. B. N. S. 99 ; Brown
V. Boyal Lnsurance Co., 1859, 28 L. J. Q. B. 275). In reading these cases,

the following remarks of Cotton, L.J., at p. 453, in Melliss y. Shirley Local

Board, supra, should be noted: "When the prohibition of an act is

inferred from the infliction of a pecuniary penalty for the doing of the
act, the question often arises whether the penalty is imposed for the
purpose of preventing the act being done, or only for the purpose of

making the person who does it pay a certain sum of money." See
Erauds, Statute of ; Gaming.

6. Where the whole purpose of an Act of Parliament is the protec-

tion of the public {i.e. such as the registration of money-lenders), the act

for the doing of which a penalty, is imposed {i.e. trading without regis-

tration) is an act which is impliedly prohibited by the statute, and is.

illegal. Eurther, it is a good test to see whether the penalty is imposed
once for all, or whether it is a recurrent penalty imposed as often as the
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act is done. If the latter, then the act is a prohibited act (j)er Buckley, J.,

in Victorian Daylesford Syndicate, Ltd., v. Dott, [1905] 2 Ch., at p. 630.'

This case was approved in Bonnard v. Dott, [1906] 1 Ch. 740).
[Authorities.—^QQ generally, Maxwell on Statutes (1905 ed.);

Hardcastle on Statute Law (4th edition by Craies, 1907).]

Contribution.—See Principal and Surety.

Contributivc Value—This is a principle or theory some-
times applied in rating in one parish a hereditament which adds to the
value of a hereditament in another parish. According to the parochial
principle the value of a hereditament in a parish is alone to be con-
sidered. But when an undertaking like a railway extends through a
number of parishes, there is a considerable difficulty in ascertaining
what is the value of the portion in one particular parish. The proper
method is to deduct from the earnings of the line in the parish the
working expenses, the tenants' profits, and the landlord's deductions;
what is left is the rateable value. Tlie theory of contributive value is

chiefiy sought to be appHed in the rating of branch lines, where the
expenses are often in excess of the receipts; in such cases it is often
contended for the parish authorities that the branch line, although of

no value, if the receipts and expenses in the parish are alone regarded,
is yet of value as bringing traffic to other parts of the system, and so

enabhng the company to earn profits outside the parish. This suggested
value of a branch line or " feeder " is called contributive value. The
decisions on the subject are conflicting. In aS'.-^. Rly. Co. v. Dorkinif,

1854, 3 El. & Bl. 491, and in L. & N.-W. Ely. Go. v. Cannock, 186:3,

9 L. T. 325, it was held that the value of a branch line as a feeder was
to be taken into account in ascertaining its rateable value ; but in B. v.

Llantrissant, 1869, L. R 4 Q. B. 354, it was held that the value of the
traffic contributed by a line of railway in one parish to another line in

different parishes was not to be taken into account in estimating the
rateable value of the first-named line ; and in G. E. Bly. Go. v. Hauyhley,
1866, L. E. 1 Q. B. 666, the Court decided against the contention of

the parish authorities that in ascertaining the rateable value of the line

within the parish the occupation of the line had a value beyond the

profits actually earned in the parish, as contributing to earn additional

profits in other parishes. When there are competing lines of railway,

the enhanced value which a branch line would produce elsewhere than
in the parish is an element to be considered in fixing the rateable value,

because it is an element which would be considered in fixing the rent

which a tenant would give for it {B. v. L. & N.-W. Bly. Co., 1874,

L. li. 9 Q. B. 134; L. & N.-W. Bly. Go. v. Lrthlinghorough, 1876, 35
L. T. 327). The two last cases appear to be confirmed by the Court of

Appeal in North and South- Western Junctioii Bailway Co. v. Brentford

Union, 1887, 18 Q. B. D. 740. Most authorities, however, hold that the

decisions cited above are not reconcilable, and that no very clear prin-

ciple of law exists. Eyde takes the view that the contributive value,

where it exists in fact, must be taken into account in estimating rateable

value, and consequently that the " parochial system " cannot be strictly

applied to any one part of a railway system, if any other part is liable

to be rated with reference to its " contributive value " (Ryde on Batinrj

(1904 ed.), at p. 695). As to whether canals have "contributive value,"

see Ryde, at p. 696 et seq., ibid. See also generally Balfour-Browne's
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Law of Rating (1886 ed.), p. 139. Where there are two railway systems,

A and B, and A joins up with B by a connecting line without stations,

the proper method of assessment is not by finding what interest A pays
upon the cost of constructing the line, but by adopting the parochial

principle (Great Central RaUivay v. Banbury Union, [1906] 1 K. B.

597; 4 L. G. E. 84, which was followed in London & N.-W. Ely. Co. v.

Ampthill Union, 1905, 4 L. G. E. 92; 70 J. P. 46).

Where a tramway system runs through several parishes, that par-

ticular portion of it in any given parish when valued for rating purposes
should be treated on the parochial principle {London United Tramways
V. Brentford Union, 1906, 4 L. G. E. 465 ; 70 J. P. 225).

Sidings or Running Lines.—A railway company provided at a station

relief lines upon which luggage trains rested until the press of pas-

senger trafhc was over. These lines were also used for shunting pur-

poses. Held that these " relief " lines were in the nature of a storage

station, and that they therefore came within the category of any other

station, and produced traffic indirectly {Great Northern Rly. Co. v.

Edmonton Union and Hornsey Overseers, 1905, 21 T. L. E. 637 ; 69 J. P.,

179, 316, distinguishing Stockport Union v. London & N.-W. Rly. Co.,

1898, 67 L. J. Q. B. 335 ; 62 J. P. 244).

Contributory Neg^Iig^ence.—See Negligence.

Control and Custody of the Court.—The Court,

when required, takes under its control and custody the funds and effects

of suitors. Orders may be obtained in certain cases for the interim

custody and preservation of the subject-matter of an action. Deeds and
documents may be kept in Court for safe custody or pending disputes

between parties claiming title.

Cash under the Control of the Court.—The provisions with regard to

dealing with the funds of suitors which are brought into or paid out of

Court will be fully considered under the titles Pay Office, Paymaster-
General. It may be here stated that cash under the control of, or

subject to the order of, the Court, may be invested in the stocks, funds,

or securities specified in E. S. C, Order 22, r. 17. That rule, which was
introduced in November 1888, greatly enlarged the range of invest-

ments sanctioned by the Court for funds under its control. The suitors

of the Court have not been slow to avail themselves of the facilities

thus afforded. Formerly it was almost invariable that orders directing

the investment of funds in Court should provide that such investment

should be made in the public funds. That mode of investment, indeed,

is still largely resorted to, but the reduction in the rate of interest on
Government stocks effected by the National Debt Conversion Act, 1888,

51 Vict. c. 2, and by the National Debt Eedemption Act, 1889, 52 Vict,

c. 4, has naturally induced suitors to look for investments producing a

higher rate of income. Since the rule of November 1888 came into

operation applications for change of investment have become very

frequent, and large amounts of Government securities in Court have
been sold, and now stand in the books of the Paymaster-General in

other investments of various descriptions. The following figures, taken

from the latest returns presented to Parliament by the Auditor-General

pursuant to sec. 20 of the Chancery Funds Act, 1872, 35 & 36 A^ict.

c. 44, and sec. 4 of the Supreme Court of Judicature (Funds) Act, 1883,

46 & 47 Vict. c. 29, will give some idea of the magnitude of the financial
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operations transacted in the Pay Office. During the year ending the
28th February 1906, the amount of securities transferred into Court,
or purchased, amounted to £4,945,124, 2s. 3d. The balance of securities
in English currency at the same date amounted to no less a sum than
£50,714,139, 4s. Id., made up as follows :—British Government securities,

£29,031,328, 6s.; other securities, £21,682,810, 18s. Id. Of British
railway securities alone the Paymaster-General holds for the suitors
more than £7,000,000.

Effects.—The Court will also take charge of the " effects " of suitors,

such as jewels or plate. By the Supreme Court Funds Eules, 1905, r. 3,
" funds " includes boxes and other effects.

By the Chancery Funds Amended Orders, 1874 (repealed by E. S. C,
Feb. 1895, r. 16), it was provided that the clerks of records and writs
should not receive into their custody effects of the suitors consisting of

jewels or plate, or other articles of the like nature, or negotiable
securities ; and by E. S. C, 1883, Order 61, r. 30, it is similarly

provided that no such effects shall be deposited at the Central Office.

Where, therefore, it is desired to lodge in Court articles of this char-

acter, they are required to be placed in a box and deposited at the bank,
with the privity of the Paymaster-General. Before taking custody of

a box the agent, or other officer acting on behalf of the bank, may at

his discretion require an inspection of its contents in presence of the
party depositing it (Supreme Court Funds Eules, 1905, r. 29).

Interim Custody.—Order 50, r. 1, provides that when by any con-

tract a primd facie case of liability is established, and there is alleged

as matter of defence a right to be relieved, either wholly or partially,

from such liability, the Court or judge may make an order for the

preservation or interim custody of the subject-matter of the litigation,

or may order that the amount in dispute be brought into Court, or

otherwise secured; and by r. 3 the Court or a judge may, upon the

application of any party to any cause or matter, make any order for

the detention, preservation, or inspection of any property or thing

being the subject of such cause or matter, or as to which any ques-

tion may arise therein. Under these provisions orders have been

made that jewellery as to which litigation was pending should be

handed to an officer of the Court (Velati v. Braham, 1877, 46

L. J. C. P. 415; or deposited in Court (Bidpath v. Zachner, 1893,

9 T. E. 338).

Deposit of Deeds, etc.—Deeds and documents may be ordered to be

deposited in Court, where such deposit is desirable for the purpose of

safe custody, or otherwise. In particular, an order for discovery may
provide for the deeds and documents in the possession or power of the

party giving discovery to be so deposited (for form of order, see Seton,

6th ed., p. 53). In modern practice, however, orders to this effect are

not common (see per Jessel, M.E., Brown v. Sewell, 1880, 16 Ch. D.

p. 518) ; and the Court will not make such an order where the party

giving production makes out a case of injury or inconvenience as likely

to result from deposit in Court (Dan. Ch. Pr., 7th ed., p. 1572). The
discretion of the judge as to the place for production will not be

readily interfered with by the Court of Appeal {Prestney v. Corporation

of Colchester, 1883, 24 Ch. D. 376). In cases where documents are

ordered to be deposited in Court, whether for safe custody, or for the

purpose of any inquiry in chambers, or otherwise, they must be de-

posited in the Central Office (Order 61, r. 30). The party obtaining
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discovery is entitled to inspect and take copies of the deposited docu-

ments. Documents under the custody of the Court, which are required

to be produced in any proceedings in Court, or the officers thereof, will

be produced by the proper officer, who will attend on request ; but if

production is required elsewhere, an order for attendance of the officer

must be obtained (Dan. Ch. Pr., 7th ed., p. 1575). After the purpose

for which the deposit has been made is satisfied, the person who has

deposited the documents is entitled to have them delivered out to him.

In lunacy no one is allowed to inspect documents in the custody of

the Court without an order of one of the masters, or a judge. Inspec-

tion will not, under any circumstances, be allowed of the reports made
to the Court by its own medical advisers. But, with this exception,

liberty to inspect documents will be given to any person who can satisfy

the master or judge that he wants it for a reasonable and proper pur-

pose, provided that the lunatic, if living, is not injured thereby {In re

JStrachan, [1895] 1 Ch. 439). The Court will order production of docu-

ments in the custody of the master or registrar relating to the estate of

a deceased lunatic on the application of a person claiming under him,

who has made out a prima fade title to the estate {In re Smyth, 1880,

15 Ch. D. 286 ; In re Strachan, nbi supra).

Contumacy. See De Contumace Capiendo.

Conusance (Connoisancc, Cognisance).— This

Norman-French term expressed what is now generally expressed by the

word "jurisdiction."

A Court is said to have conusance of pleas when it has exclnsive

jurisdiction to hear and determine suits arising between persons resident

within its local jurisdiction. Where the jurisdiction is concurrent only,

the right is merely tenere placita (Vin. Abr., " Conusance," A 2).

In Yiner's Abridgment, " Conusance," M 2, many precedents are

given of such claims by corporations possessed of judicial franchises;

but with the disuse of local Courts of Eecord these franchises are no
longer asserted. Such claim lias never been made in this century except

l)y the University of Oxford, usually in respect of actions or minor
summary proceedings against resident members over whom it is recog-

nised to have exclusive civil and criminal jurisdiction by prescription or

ancient charter (3 Black. Co7n:, 299n.), renewed or confirmed by charter

of 14 Hen. viii., 1523, confirmed by statute in 1571 (13 Eliz. c. 29).

It is limited by judicial decision to cases in which the member of the

university is a defendant, and to common-law actions not involving a

question of freehold {Ginnett v, Whittingham, 1886, 16 Q. B. D. 761).

The University of Cambridge had a similar franchise, which is now,
however, abolished or abandoned. The mode of claim is by motion,

to be made without delay to the High Court if that Court is exer-

cising jurisdiction, or where the jurisdiction is asserted by any other

Court by application to that Court. The application cannot be made
by a party to the proceedings, but only by the authority whose fran-

chises or exclusive rights are infringed. In this respect it differs from
privilege to be sued in a particular Court, which can be claimed only

by the person sued (Vin. Abr., " Conusance," A 2), and from franchises

where the King's writ did not run. In such franchises the defendant

could plead to the jurisdiction to the King's writ (Vin. Abr., " Conusance,"

M 2, 6).
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[A2tthorities.—See Vin. Ahr., 1751, tit. "Conusance of Pleas;" ibid.
Suppl., 1799, vol. ii. p. 304; 3 Black. Com., 298; 4 ibid., 276.]

Convenience—In a contract for the sale of shares in a ship
it was agreed that the purchaser should pay interest on the unpaid
balance of the purchase-money, and that such balance should be pay-
able in whole or in part at the purchaser's convenience, provided the
interest should be duly paid. It was held that convenience meant
mercantile convenience, and that the vendor, if he paid the interest,
was under no obligation to pay the balance of the purchase -money
until he was reasonably able to do so (Crawshaw v. HornstedL 1887
3 T. L. E. 426).

See Inconvenience ; Injunction.

Convenient Bridges, passages, etc., under sec. 68 of the
Eailways Clauses Consolidation Act, 1845 (see Wilkinson v. Ridl, etc.,

Ely. Co., 1882, 20 Ch. I). 323; United Land Co. v. Great Eastern Ely. Co.,

1875, L. E. 10 Ch. 586; Great Western Railway Co. v. Talbot, [19021
2 Ch. 759).

^
^

Convenient Court.—Any Court convenie^it thereto in sec. 65
of the County Courts Act, 1888, means not any Court adjacent thereto,
but any Court fit or suitable {Parsons v. Lahenheath School Board, 1889,
5 T. L. E. 497).

Convenient Speed.—In trusts for sale where trustees are

directed to sell property " with all convenient speed " or " expedition," or
" as soon as convenient," the trustees must sell within a reasonable time,

i.e., in the case of a will, within a year of the testator's death, unless

there are some particular circumstances connected with the market
making it advisable to postpone the sale {In re Davidson, Martin v.

Trimmer, 1879, 11 Ch. D., at p. 348 ; Vickers v. Scott, 1834, 3 Myl. & K.
500 ; 40 E. E. 190). Trustees who do not sell by the end of the year
must show some reason for not doing so {Graybnrn v. Clarkson, 1868,

L. E. 3 Ch. 605). But trustees have a discretion, and if in the bond fide

exercise of a reasonable discretion they delay to sell, and the delay

results in loss to the estate, the trustees are not liable for the loss

{Buxton V. Buxton, 1835, 1 Myl. & Cr. 80; 40 E. E. 307; 43 E. E. 138;
Garrett v. Noble, 1834, 6 Sim. 504; 58 E. E. 683; 38 E. E. 166; but
trustees will be liable for loss caused by unreasonable delay, as in Fry
V. F7-y, 1859, 28 L. J. Ch. 591. When trustees are directed to sell with
all convenient speed and within a named period, e.g. five years, the

expression as to the period is directory, and the trustees may sell after

the expiration of the period {Pearce v. Gardner, 1852, 10 Hare, 287; 68

E. E. 935).

A clause in a charter-party, that a ship should with all convenient

qjeed proceed to a certain port, and there load, is a stipulation and not a

condition precedent, except where delay in proceeding entirely defeats

the object of the freighters in taking up the ship {MacAndrew v. Chappie,

1866, L. E. 1 C. P. 643).

Convenient Time.—Where there is a covenant in the lease

of a house that it should be lawful for the landlord at convenient times

in the daytime to enter the house to see the state of its repair, the land-

lord ought to give notice that he is coming, and, if he goes without giving
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notice, the time of his visit is not to be considered a convenient time,

and there is no breach of the covenant if, in such circumstances, he is

refused permission to see parts of the house (j^er Denman, C.J., Doe d.

Wetherell v. Bio^d, 1833, 6 Car. & P, at p. 200).

Convenient Way.—When there was agrant of a "convenient
way " in, througli, etc., a piece of land, with hberty to make and lay

causeways, and to use the same with carts, waggons, etc., and to carry

coals, etc., it was held that this grant gave the right to make any such

way {e.g. a " framed waggon-way ") as was necessary for carrying coals,

etc. {Se7ihouse v. Christian, 1787, 1 T. 11 560 ; 1 K. K. 300).

Convent.—The word convent signifies a place set apart for the

habitation of persons leading a religious life. It is more generally per-

haps used in relation to the habitations of women devoted to a religious

life than of men. (As to the legal status of such institutions, past and
present, see Abbey.)

Conventicle Act was one of a series of statutes of the reign

of Charles ii. directed against nonconformity. The Act usually known
as the Conventicle Act was the statute of 1670, 22 Car. ii. c. 1, entituled

an Act to prevent and suppress seditious conventicles, which enacts that

if any person of the age of sixteen years or upwards, being a subject of

the realm, is present at any assembly, conventicle, or meeting, under
colour or pretence of any exercise of religion in other manner than
according to the liturgy and practice of the Church of England, at which
there are five persons or more assembled together, exclusive of the

household, such person is liable to the penalty of a fine of five shillings

for the first offence, and a fine of ten shillings for further offences

(ss. 1 and 2). Any person preaching in a conventicle is made liable to a

fine of twenty pounds for the first offence, and forty pounds for further

offences (s. 3), and any person who knowingly allows any conventicle to

be held in his house, outhouse, yard, etc., is liable on conviction to a fine

of twenty pounds (s. 4). Justices, constables, etc., are empowered to

break open and enter any house to enforce the Act, and the assembly
must be dispersed, by force if necessary (s. 9). Other statutes of the

same period were also aimed at the suppression of conventicles (see 16

Car. II. c. 4, 1664, and 17 Car. ii. c. 2, 1665; see also 31 Eliz. c. 1, s. 1).

These penal statutes against nonconformity were temporarily suspended
by the Declaration of Indulgence in 1672, which was withdrawn in the

following year, and by the Declaration of Indulgence issued by James II.

in 1687 (see the Toleration Act, 1689, 1 Will. & Mary, c. 18).

The Conventicle Act was repealed by the Places of Eeligious Worship
Act, 1812, 52 Geo. iii. c. 155, which provided for the registration of places

of religious worship (see now the Places of Worship Eegistration Act,

1855, 18 & 19 Vict. c. 81; 52 Geo. iii. c. 155, is now repealed by the

Statute Law Eevision Act, 1873, 36 & 37 Yict. c. 91).

The term conventicle (Lat. conventiculmyi) in its classic sense denotes

any meeting or assembly, but it has more frequently been used in an
opprobrious sense in reference to private or clandestine meetings, first

of a civil or political, and afterwards of a religious character. Although
the ecclesiastical application arose directly out of the political, and was
never thoroughly distinct from it in English law, it was in common use

largely affected also by the mediaeval association with meetings of sectaries
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or heretics (see Murray, Eng. Hist. Diet, vol. ii. p. 936 ; Fuller, Church
Hist. (1655), bk. ix. s. iii. 4). The term appears to have been applied to
the WycUffite assemblies {temp. Edw. iii. and Eich. ii.), and to private
assemblies for the exercise of religion otherwise than as sanctioned by
law; in this sense it was used in statutes of Henry iv. and Henry v. in
1401 and 1414; it was subsequently apphed to meetings for religious
worship of nonconformists or dissenters from the Established Church of
England during the period when such meetings were prohibited by law
(see 35 Eliz. c. 1, and 10 Anne, c. 6). In\Scotch history the word
conventicle is associated with the field preaching of the Presbyterian
ministers during the reigns of Charles ii. and James ii., which was
frequently attended by large numbers of armed men (see Burnet, Hist.

Oivn Time, 2nd ed., 1833, vol. i. bk. ii. p. 534; see also Nonconformist.
[^Authorities.—See Observations upon the Conventiele Act, by Sir

Edmund Saunders, C.J., 1685 ;
Queries upon the Act against Conventicles,

Tract, 1670; ^mn, Ecclesiastical Law, 9th ed., 1842, tit. "Dissenters";
Collier, Ecclesiastical Hist. (1846 ed.), vol. viii. ; Hallam, Const. Hist., vol.

ii. ch. xi. ; Comyn, Digest, vol. iv., tit. "Justices of the Peace," B 16.]

Conventional Estates.—Estates for life expressly created

by direct limitation as distinguished from legal estates for life created

by operation of law, of which latter class tenancy by the curtesy {g[.v.)

may be given as an instance (2 Black. Com., 120 et seq.).

Conversion, Action of.—This was originally an action

of trespass on the case (see Action on the Case) for the recovery of

damages against a person who had found goods and refused to deliver

them up on demand to the owner, and converted them to his own use

(1 Chitty on Pleading, 7th ed., p. 163). Formerly it was called " Trover,"

from the French trouver, to find, owing to the fact that the declaration

contained an express averment that the defendant had found the goods

{ibid. ; 2 ibid., p. 640 ; Stephen on Pleading, 7th ed., pp. 14, note x. 385).

This form of action was subsequently extended to all conversions of

goods, and the averment of the finding, having thereby become in most
cases fictitious and needless, was abolished by the Common Law Pro-

cedure Act, 1852, 15 & 16 Vict. c. 76, s. 49, and since then the name of
" Trover " has been practically superseded by that of " Conversion " (see

C. L. P. Act, 1852, Sched. B 28 ; K. S. C, 1883, App. C, s. vi. No. 1).

To constitute a conversion there must be a wrongful taking or using

or destroying of the goods, or an exercise of dominion over them incon-

sistent with the title of the owner (2 Wms. Saund. (1871 ed.), p. 108

;

Bullen and Leake, 5th ed., p. 382). The action is confined to the

conversion of goods or personal chattels (1 Chitty on Pleading, 7th ed.,

p. 164; 2 Selwyn's N. P., 13th ed., p. 1291). It will not lie for things

annexed to the freehold, as, for instance, for fixtures {Davis v. Jonesy

1818, 2 Barn. & Aid. 165 ; 20 E. E. 396), but if fixtures have been

severed from the freehold, and have been afterwards wrongfully taken

away, an action for conversion may be supported {Sheen v. Rickie, 1839,

5 Mee. & W. 175). Nor will conversion lie for the wrongful using of a

sum of money, unless the action is brought in respect of specific coins

which can be identified {Orton v. Butler, 1822, 5 Barn. & Aid. 652).

[An action for conversion will be barred if the plaintiffs own negligence

has been the proximate cause of the loss ( Union Credit Bank v. Mersey

Docks and Harbour Board, [1899] 2 Q. B. 205).]
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562 CONVERSION OF PEOPEllTY

In order to succeed in this action the plaintiff must, at the time of

the conversion, have had either an absolute or a special property in the

goods, coupled with possession or the right of immediate possession

thereof (1 Ohitty on Pleading, 7th ed., p. 166). Absolute ijroperty is

where a person, having the possession of goods, has also the exclusive

right to enjoy them, and which can only be defeated by his own act

{Webb V. Fox, 1797, 7 T. R. 391, 398; 4 R E. 472; 2 Selwyn's N. P.,

13th ed., p. 1276). Thus an owner who is either in actual possession of

goods, or entitled to the immediate possession thereof, can maintain

this action for a conversion of the goods ; but an owner of goods who
has let them to another for a certain term cannot bring this form
of action in respect of any conversion of the goods during the term
{Gordon v. Harper, 1796, 7 T. E. 9 ; 4 E. E. 369). Sp)ecial ijroperty is

where he who has the possession of goods holds them subject to the

claims of other persons ( Webb v. Fox, supra ; 2 Selwyn's N. P., 13th ed.,

p. 1286). For instance, a carrier has a special property in the goods

intrusted to him for carriage, and he may bring an action for conversion

against a stranger who takes them out of his possession (1 Eol. Abr. 4 (1),

pi. 1 ; Arnold v. Jefferson, 1697, 1 Eaym. (Ld.) 276; Buller's N. P. 33;
2 Wms. Saund. (1871 ed.), p. 94). [When a subordinate police officer,

having the possession of stolen goods, after a demand by the true owner
for their delivery to him, delivers the same to a person other than the

true owner, he is liable to an action of conversion though he acted under
the orders of a superior officer {Winter v. Banks, 84 L. T. 504).]

The measure of damages in an action for conversion is the actual

loss sustained by the wrongful act {Johnson v. Lane, and York. Pdy.

Co., 1878, 3 C. P. D. 499). In general, this would be the market value

of the goods at the time of conversion {ibid. ; Mulliner v. Florence, 1878,

3 Q. B. D. 484; 47 L. J. Ex. 700; Henderson y. Williains, [1895] 1 Q. B.

521; 64 L. J. Q. B. 308). Where, however, the plaintiff has only a

special property in the goods, the damages recoverable in respect of a

conversion of them by the actual owner would be measured by the

limited character of the plaintiff's interest in the goods {Brierly v.

Kendall, 1852, 17 Q. B. 937); but if the conversion is by a stranger, the

plaintiff is entitled to the full value of the goods, notwithstanding the

limited nature of his interest {ibid. ; Johnson v. Lane, and York. Ply. Co.,

supra). By 3 & 4 Will. iv. c. 42, s. 29, the jury on the trial of an action

for conversion may also give damages in the nature of interest over and
above the value of the goods converted. [As to the measure of damages
in the case of negotiable and non-negotiable instruments, see Bavins &
^ims V. London and South- Western I^ank, [1900] 1 Q. B. 270.]

An action for conversion must be commenced within six years next

after the cause of such action (see 21 Jac. i. c. 16, s. 3).

[Authorities.—See further, Bullen and Leake, 5th ed., pp. 382, 866.]

Conversion of Property.—The law of England prescribes

two distinct lines for the devolution of property, according to the nature

of that property. If it is real estate, it goes to the owner's heir-at-law,

subject to the widow's rights in cases under the Intestates' Estates

Act, 1890, though for administrative purposes it vests in the owner's

executor under the Land Transfer Act, 1897; if it is personal estate, it

goes to the owner's next-of-kin. But this devolution is subject to the

disposing power of the owner. The owner has the dominion, and may
determine on which line the property shall devolve; that is, hemay impress
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it with the qualities and incidents of real estate or of personal estate at
his option : he may declare that money shall be land or land money, and
to the extent to which he has done so the law respects the declaration of
his wish. This, put shortly, is the doctrine of conversion. The ground
of the doctrine is the familiar principle of equity, which treats that as
done which ought to be done. The doctrine was first formulated with
precision by Sir Thomas Sewell, M.R., in Fletcher v. Ashhurner, 1779,
1 Bro. C. C. 497.

Conversion of Land into Money hy Contract or Will.—The simplest
and most familar case of conversion of land by contract is by contract
for sale. From the date of the contract the vendor becomes in equity
a trustee of the estate for the purchaser, and the purchaser a trustee

of the purchase-money for the vendor {Pollexfen v. Moore, 1745, 3 Atk.
272). If the contract has been entered into by a person who after-

wards becomes lunatic, a direction by the master in lunacy to the
committee of the lunatic to carry out the contract amounts to an
election on the part of the limacy authorities to confirm the lunatic's

voidable contract, and effects a conversion of the estate so contracted

to be purchased, as between the lunatic's heir-at-law and his next-of-

kin (Baldwyn v. Smith, [1900] 1 Ch. 588). The simplest and most
familiar case of conversion by will is a devise of land to trustees upon
trust for sale. The land so devised is then by constructive conversion

money, and as such it will pass under a general residuary bequest of

personal estate {Farrer v. Earl of Winterton, 1842, 5 Beav. 1); in case

of intestacy it will go to the personal respresentatives {Ashhy v. Palmer,

1816, 1 Mer. 296); legacy duty is payable in respect of it (Adv.-Gen. v.

Smith, 1854, 1 Macq. H. L. 760), and probate duty (In re Goods of Jane
Barden, 1867, L. E. 1 P. & M. 325); and so complete is the conversion

that an alien, though he could not under the old law hold law in

England, was still held entitled to the proceeds of the sale of land

devised to trustees to sell for his benefit (De Hournielin v. Sheldon,

1839, 1 Beav. 79, affirmed 4 Myl. & Cr. 525). A power to appoint real

estate to such child or children, and " for such estate or estates, manner
and form " as the donee should appoint, is well exercised by an appoint-

ment by the donee by will to trustees upon trust, to convert and
divide the proceeds among the appointees, and such appointment

operates as a conversion of the real estate into personal estate {Be

Bedgate, Marsh v. Bedgate, [1903] 1 Ch. 356).

What Words vnll Work a Conversion.—The consequences of con-

version being so serious—altering entirely the devolution of property

—it is a settled rule of equity that the direction to convert must be

imperative, not optional, or in the nature of a mere authority (Amler

V. A7nler, 1798, 3 Ves. 582a). "The Court," as Lord Hardwicke said,

*' never admits trustees to have an election to change the right unless

it is expressly given them" {Earlom v. Saunders, 1754, Amb. 240).

Hence, if a mere power to convert is given {De Beauvoir v. De Beauvoir,

1850, 3 H. L. 524; Pitman v. Pitman, [1892] 1 Ch. 279), or a mere
option {Curling v. Mag, cited; Guidot v. Guidot, 1742, 3 Atk. 255;

Bourne v. Bourne, 1842, 2 Hare, 35 ; Be Wintle, Tucker v. Wintle,

[1896] 2 Ch. 711), there is no conversion; and see Be Bland, Miller v.

Bland, [1899] 2 Ch. 336. A discretion given to trustees as to the time

•of sale is an indication of intention that the property should not be

immediately converted {Be Pitcairn, Brandreth v. Colvin, [1896] 2 Ch.

199 ; and see Wentworth v. Wentworth, [1900] A. C. 163 ; and Be Bowells,
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Roicells \. Bcbh ; JFaUcrs v. Solicitor to the Treasury, [1900] 2 Ch. 107,

C. A.) ; but an apparent option, as wliere trustees are to lay out money
in land or some other securities, as they think most fit and proper, may
yet be construed as an imperative direction if the limitations directed

are limitations applicable only to real estate {Cowley v. Hartstonge, 1813,

1 Dow. H. L. 361; 14 11/ R. 86; Earlom v. Saunders, supra \ and see

Re Game, Game v. Young, [1897] 1 Ch. 881). Again, conversion may be
directed with some qualification, as " with consent," " upon request," or
" after request." Thus where trustees had a power, witli the consent of

a person in possession of settled estates, to lay out money in land to

be settled to the same uses, it was held an absolute conversion {De
Beauvoir v. De Beauvoir, s^ipra). In DarAes v. Gooclhevj, 1834, 6 Sim.

585, where money was directed to be invested in land with consent, and
not ivitliout, it was held that there was no conversion until consent

given. If the consent in such cases is withheld from interested or

improper motives, equity will, of course, not allow^ such conduct to

avail the wrong-doer {Lord v. Wightwick, 1853, 4 De G., M. & G. 803).

The conversion being directed " after request " of a certain person, will

not prevent it being imperative {Thornton v. Hawley, 1804, 10 Ves. 127;
and see In re Taylors Settlement, 1852, 9 Hare, 596). Mortgages follow

the same principle. The object of a mortgage is to raise money, not to

alter the character of the property or its devolution—as the proviso for

reconveyance evinces—and therefore if the power of sale is exercised

after the mortgagor's death, the surplus ]3roceeds will belong to his

devisee or heir-at-law, as the case may be {Bourne v. Bourne, 1842,

2 Hare, 35). A mere notice to treat giv^en by a railway company to an
owner will not operate as a conversion of the land into personalty ; but
as soon as the contract is complete by the company and the landowners
agreeing on the price, or its ascertainment by arbitration or verdict,

conversion takes place {Metropolitan Bly. Co. v. Woodhouse, 1864, 13

W. R. 516; Harding v. Metropolitan Ely. Co., 1871, L. R. 7 Ch. 154),

provided, that is, the owner is a person siii juris. If land of an infant is

taken compulsorily under the Land Clauses Act, 1845, there is no con-

version {Kelland v. Fulford, 1877, 6 Ch. D. 491); nor is there where the

land taken is the land of a person of unsound mind not so found by
inquisition {In re Tngwell, 1884, 27 Ch. D. 30S , but see Ex parte

Flamank 1851, 1 Sim. N. S. 260).

Conversion hy Administration.—Conversion is not confined to cases

of intention like the foregoing. It may be the result of administration

by the Court. A debtor's real estate may be sold in bankruptcy,

for instance. It is then converted, and the bankrupt's heir-at-law

will not be entitled to any part of it, albeit not required for payment
of debts {Banks v. Scott, 1821, 5 Mad. 493); but if sold after the

bankrupt's death it is only converted to the extent necessary to satisfy

creditors.

In administering a lunatic's property the Court acts with a single

eye to the interest of the lunatic himself. It shuts out of its view all

consideration of eventual interests, and considers only the immediate
interest of the person under its care (see A.-G. v. Marquis of Ailesbury,

1887, 12 App. Cas. 672).

In the case of infants, the general rule of the Court is that no con-

version of the infant's property from one species to another can be

allowed; but this is subject to the regard which the Court, standing

in loco parentis, pays to the benefit of an infant as it does of a lunatic.



CONYEESION OF PROPEETY 565

and therefore where it is for the infant's benefit the Court will elect for

him {Robinson v. Robinson, 1854, 19 Beav. 494). Under the Partition
Acts the same policy is preserved {Foster v. Foster, 1875, 1 Ch. D. 588).
Where a sale of freehold lands in which an infant is interested is

ordered in a partition action, but the order for sale is not founded on
the infant's interest, there is no conversion of his share {In re Norton,
Norton v. Norton, [1900] 1 Ch. 101 ; and see Re Morgan, Smith v. 3fay,

[1900] 2 Ch. 474).

Money Agreed or Directed to be Laid Out in Land.—This is the con-
verse case, and by analogy the money agreed or directed to be laid out
in the purchase of land will in equity pass under a general devise of

land or descend to the heir {Biddidpli v. Biddidph, 1806, 12 Ves. 161

;

Green v. Stephens, 1810, 17 Ves. 177); nor is it any the less notionally

land that there is a direction for investment until a purchase can be
found {Fdwards v. Warivick, Countess of, 1723, 2 P. Wms. 171). It is

liable to curtesy where the owner is a married woman, and to dower
where the owner is a husband (3 & 4 Will. iv. c. 105, s. 2). It will also

now, since the Intestates' Estates Act, 1884, ss. 4, 7, escheat to the

Crown. Where a person contracts to purchase land and dies before

completion, neither his devisee (30 & 31 Yict. c. 69, amending Locke
King's Act, 1854), nor his heir-at-law (40 & 41 Vict. c. 34), is entitled to

have tlie unpaid purchase-money made good from the deceased's personal

estate.

Bate of Conversion.—Where conversion is absolute, it dates, in case

of a deed, from the delivery of the deed ; in case of a will, from the

death of the testator; in other words, from the date at which each

instrument speaks. A direction for conversion may, however, not be

absolute. It may be conditional or contingent. An owner of land may
demise it, as in Laives v. Bennett, 1785, 1 Cox, 167, for a term of years,

with an option of purchase by the lessee at the expiration of that of the

term. In such a case, when the party who has the power of making
the election has elected, the whole is to be referred back to the original

agreement, with the difference only that the real estate is converted

into personal at the deferred date. Until, however, the option is

exercised, the rents belong to the heir or devisee {Townley v. Bedwell,

1808, 14 Ves. 591 ; 9 li. E. 352 ; Ex parte Hardy, 1861, 30 Beav. 206

;

see also Reynold v. Arnold, 1875, L. E. 10 Ch. 386).

Total 07' Partial Failure of Purposes.—It not unfrequently happens

that the purposes for which a testator has directed real estate to be

sold or money to be laid out in land fail either wholly or partially. If

they fail wholly—if, for instance, at the moment when a grantor puts his

hand to a deed giving the proceeds of land to a purpose which the

policy of the Statutes of Mortmain that instant avoids—the case is the

same as if no conversion had been directed, the property is " at home "

{Clarke v. Franklin, 1858, 4 Kay & J. 257, 265); and this is so whether

the conversion is one of land into money or money into land, and

whether directed by will or by deed.

Partial Failure— Under Will.—(a) Land Directed to be Sold.—In

this case the undisposed of beneficial interest will result to the tes-

tator's heir-at-law, and will not go to his next-of-kin, notwithstanding

that the land may have been actually converted into money ; for the

heir-at-law is by the law of England entitled to every interest in land

not disposed of by his ancestor, and the Court will not infer an intention

to convert the estate for any other purpose than the particular one
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expressed {Hill v. Code, 1 Ves. & Bea. 175). The above proposition was
established in Achroyd v. Sndthson, 1780, 1 Bro. C. C. 503, memorable
for the celebrated argument of young John Scott, afterwards Lord
Eldon ; and so strong is the leaning in favour of the heir-at-law that

even an express direction that the proceeds of the sale of real estate

shall be deemed personalty will not prevent the operation of the rule

(Collins V. Wakeman, 1795, 2 Ves. Jun. 683; Flint v. Warren, 1845, 14
Sim. 554) ; but though the heir-at-law takes such undisposed of residue,

he takes it, if a sale of the lands is necessary, for the purposes of the

trust as money and not as land {Smith v. Claxton, 1819, 4 Mad. 484, 492).

It makes no difference how the failure is caused, whether by lapse or by
reason of the illegality of the purpose, or its being obnoxious to the rules

against perpetuities or accumulation under the Thellusson Act {Eyre v.

Marsclen, 1838, 2 Kee. 564), or under the Statutes of Mortmain {A.-G. v.

Lord Weymouth, 1743, Amb. 19).

(b) Money Directed to he Laid Out in Land.—In this case, on a partial

failure of purposes, the next-of-kin take the undisposed of surplus

money {Cogan v. Stephens, 1 Beav. 4827i.), and take it according to

its actual condition at the date of devolution {Curteis. v. Wormald,
1878, 10 Ch. D. 172; Reynolds v. Godlee, 1859, Johns. 536, 582).

Where Conversion Agreed or Directed hy Deed.—In this case, if there

is a partial failure, the property, so far as undisposed of, results to the

settlor in its converted state {Griffith v. Bicketts, 1849, 7 Hare, 299).

See also Eeconversion.
[Authorities.—White and Tudor, L. Cas. in Ec[., 7th ed., vol. i. 327

;

Lewin on Trusts, 11th ed., 1186; Watson, Compendium of Equity, 2nd
ed., 105 ; Snell, Principles of Equity, 14th ed., 183 ; A. H. Smith, Prin-

ciples of Equity, 3rd ed., 486; Smith, Compendium of Real and Personal

Property, 6th ed., 1370 : Jarman, W., 5th ed., 592 ; Seton, D., 6th ed.,

1551-1555.]

Conveyance.—The history of the methods of transferring

estates in land in England would show, step by step, their gradual

emancipation from the stringent bonds of feudal tenure. That history

can be traced by referring to other articles contained in this work. As
to freehold estates the feoffment {q.v.) was the original method of con-

veyance, to be followed in due course by assurances under the equitable

system of uses, subsequently embodied in the Statute of Uses {q.v.),

such as bargain and sale (q.v.), and again by legal methods, fines {q.v.),

recoveries {q.v), lease, and release {q.v.), and finally by deed of grant.

The conveyance of freehold land now lies in grant as well as in livery

(8 & 9 Vict. c. 106, s. 2). Estates in copyhold lands have their dis-

tinctive methods of conveyance (see Copyholds), and the like may be
said, though in a modified sense, of leaseholds {q.v.).

In this article we limit ourselves to conveyances of freeholds, though

many of the observations we make regarding them are equally applic-

able to mortgages and to assignments of leaseholds (to which the term
conveyance is frequently applied) and other assurances taking effect by
force of the common law or of particular statutes (see Assueances). A
conveyance must be by deed.

It is in its essential parts a simple instrument from which it must
appear who is the grantor and who the grantee (the parties), what is

conveyed (the parcels), and for what estate the grantee is to hold (the

habendum and tenendum). But although these are the only matters
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essential to a conveyance, and compliance with them will effectually vest
the property, the subject-matter of it, in the grantee, there are many
other things which ought to be and are almost invariably provided
for.

It will be best to describe an ordinary modern conveyance more
fully. Take a conveyance on sale. The deed begins by setting forth
the parties, their addresses, and descriptions. In the simplest case the
parties are only two—the grantor and the grantee. But where the legal
and equitable estates in the land are vested in different persons it may
be necessary to join them all, in which case the owner of the legal estate
is the leading or first party, then follow the equitable owners, and
finally the grantee. Following the parties are the recitals (see Eecitals).
These are inserted for the purpose of showing by what title the grantor
or grantors purport to convey, and so connecting the title which the
grantee acquires with the preceding title shown in former conveyances.
A single recital that the grantor is seised of an estate of inheritance
may be all that is required, but when it becomes advisable, in the case,

for example, of many parties, the recitals are often necessarily of con-

siderable length, as they disclose or relate to the equitable as well as the
legal title. The testatum, which sets forth the consideration upon which
the land is conveyed, follows the recitals, and is itself followed by the

parcels which may be contained in the body of the deed or (if lengthy)

in a schedule. The parcels should be of exact particularity, and it was
formerly necessary to add to them what are known as general words,

which embraced all the rights and easements intended to pass with the

land conveyed, but these now are, generally speaking, unnecessary, as

by sec. 6 of the Conveyancing Act, 1881, a conveyance operates, by the

fullest of descriptions contained in the section itself, to convey all such

rights and easements. The parcels precede the habendum, which declares

the estate taken by the grantee, and limits the uses which are still

essential to the passing of the legal estate. Prior to the Conveyancing
and Law of Property Act, 1881, the grantor's covenants for title followed

the liahendum. These covenants are now implied from the capacity in

which the grantor or party directing him is expressed to join in

the deed, for example, "as beneficial owner" implies full covenants

(Beneficial Owner {q.v.)). The nature of these covenants is fully

treated of in the article Title, Covenants for Title. After the

covenants for title, there followed formerly a covenant for production

of the title-deeds retained by the grantor, the purpose of which is now
fulfilled by an acknowledgment, and where applicable an undertaking

for safe custody. The conveyance concluded with any covenants

which the grantee was on the contract between the parties bound to

enter into.

Certain forms of deeds are given in the schedule to the Conveyancing

Act, 1881, but they have no special effect given to them by the Act, and

the forms now in common use are as concise as the statutable forms

themselves even where applicable.

[Precedents.
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PRECEDENTS.!
These Precedents relate almost solely to land of freehold tenure. For

forms of conveyance of particular descriptions of property, e.g. leaseholds

or copyholds, see the Precedents appended to the articles on those subjects.

I. CONVEYANCE of Freeholds hy a Vendoi' seised in Fee simple

to a Purchaser in Fee simple.

To this Precedent are appended, for use in cases where necessary, a

grant and a reservation of a right of way. If a grant is desired as a

substantive transaction without any conveyance of adjacent land, the form

can be easily adapted to an indenture containing the necessary recitals to

define the locus in quo.

THIS INDENTURE, made the day of , 19 ,

Parties. BETWEEN [vendor], of, &c., of the one part, and [purchaser], of, &c.,

Testatum, of the Other part, AVITNESSETH that, in consideration of the

sum of <£
, now paid to the said [vendoj-] by the said

[purchaser], of which sum of £ the said [vendor] hereby

Conveyance. acknowledges the receipt, the said [vendor] hereby, as beneficial

Parcels: owner, couvcys unto the said [purchaser] and his heirs All THAT
«ottage, messuage or cottage, with the garden, orchard, and close or piece

and close of of meadow or pasture land respectively adjoining thereto, situate

land. in the parish of , in the County of , containing in

the whole by admeasurement acres, roods, and

perches, or thereabouts, and bounded on the north side

thereof by the high road from [X.] to [Y.], and on the remaining

sides thereof by land of the said [vendor] (or as the case may be),

which premises hereby conveyed are in the occupation of [tenant]

Hahenduvi. as tenant from year to year. To HOLD all the premises UNTO AND
TO THE USE of the said [purchaser], his heirs and assigns.

[AND THIS INDENTURE ALSO WITNESSETH that, in

pursuance of the said agreement and for the consideration afore-

said, the said [vendor] as beneficial owner doth hereby grant unto

the said [purchaser], his heirs and assigns, the owners and occupiers

of the lands and hereditaments hereby assured, full and free liberty

at all times hereafter by day or by night, and for all purposes, with

or without horses, carts, carriages, or waggons laden or unladen to

go, pass, and repass, and to drive cattle, sheep, and other animals

along, over, and upon a new road or lane [or as may be] made

through the lands of the said A., situate, &c., between the points

marked, &c. [if any plan, if not identify otherwise], in the plan drawn

in the margin hereof, and the bridge over the watercourse as shown

in the said plan, and being feet in length and feet

in width : And the said A. doth hereby covenant with the said B.

and C, their heirs and assigns, that he, the said A., his heirs and

assigns, or the person or persons entitled or interested as aforesaid,

1 For Precedents of recitals appropriate for insertion in Conveyances to meet
varying circumstances, see art. Recitals.
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will, at his or their own cost, at all times hereafter keep and main-
tain the said new lane or road over which a right of way is herein-

before granted, including the said bridge of the watercourse, in a

proper state of repair and condition [or whatever covenants as to repair,

&c., are agreed i^pow].]

[Reserving, nevertheless, to and for the said [vendm'\ his heirs

and assigns, and his and their tenants, under-tenants, bailiffs and
agents, occupiers for the time being of a certain messuage or

tenement and hereditaments now in the occupation of [A. B.], and
situate and being on land of the said [vendm'] adjacent to the

premises hereby conveyed, and on the side thereof (which

last-mentioned messuage or tenement and hereditaments are

delineated in the said map or plan and therein coloured blue), and
his and their agents, servants, and workmen, and all other persons

going to or from the last-mentioned messuage or tenement and
hereditaments, or any part thereof, and with or without [or but on

foot only and without] horses and [(w] other animals, and [or]

waggons, carts, and [or'] other carriages, full, free, absolute, and

perpetual right of roadway and passage from the high-road or street

in aforesaid, across, through, and over the said close or

yard lying on the west side of the said messuage hereby conveyed,

and every part thereof, to the said messuage and hereditaments

coloured blue in the said map or plan, in whatever state the last-

mentioned hereditaments may be, and to whatever use or purpose

the same, or any part thereof, or any erection or building to be

made thereon, may be put, and for all or any purposes whatsoever

:

And also the use of the said close or yard in common with the said

[purchaser], his heirs and assigns, it being the intent and meaning of

the said parties hereto that the whole of the said close or yard shall

henceforth for ever lie open and undivided as the same now is,

without any building or impediment to be erected thereon, and that

the same shall be used in common by the occupiers of the said

several messuages or tenements and hereditaments hereinbefore

mentioned respectively.]

In witness, &c.

Note.—In the above Farm " in fee simple " (but not " in fee "

—

see Ethel v. Mitchells, 1901, 1 Ch. 945) may be used instead of

"his heirs and assigns" (sec. 51, Conveyancing Act, 1881). It is

frequent practice where the names of the parties are long, or where the

parties are numerous, to insert a description after their names where they

first appear in the deed, thusp'eventing continual repetition—for example,

after the name of the vendw in above Farm insert in brackets (herein-

after called the vendor), and after that of the purchaser (hereinafter

called the purchaser), or if there are several, and it is appropriate

(hereinafter called the trustees). Where the conveyance is of part

only of the venda)'\s land, ar where for other reasons documents of title

are retained by him, he gives an acknowledgment of purchaser's right

to production, tvhich is as a I'ule inserted in the deed as follows:—
And the said [vendor] hereby acknowledges the right of the said
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[purchaser] to the said production of the several deeds and docu-

ments specified in the schedule hereunder written and delivery

of copies thereof, and hereby undertakes for the safe custody

thereof. // the conveyance is by trustees they cxinnot he required to give

any moi'e than the acknowledgment. They need not give the undertaking

for safe custody.

11. CONVEYANCE of Freeholds in Fee simple by Appointment

under a Power.

This Farm is applicable where the vendor has merely a power of

appointment, and no estate in default of appointment.

THIS INDENTURE, made the day of
, 19 ,

Parties. BETWEEN [vendoi''], of, &c., of the one part, and [purchaser], of, &c.,

Recitcais: of the Other part : Whereas by an indenture dated the

ofpoAver; day of , 19 , and made between [parties], the heredita-

ments hereby appointed now stand limited to such uses as the said

[vendor] shall by any deed or deeds appoint, and in default of such

menTfOT
appointment to the uses therein mentioned : And whereas the

sale. said [vendor] has agreed to sell to the said [purchaser] the said

hereditaments in fee simple free from incumbrances for the sum
Tedatum. of £ '. NOW THIS INDENTURE WITNESSETH that,

in pursuance of the said agreement, and in consideration of the

sum of £ now paid by the said [purchaser] to the said

[vendoi'] (of which sum of £ the said [vendor] hereby
Appoint- acknowledges the receipt), he the said [vendoi'], in execution of the

power reserved to him by the hereinbefore-recited indenture, and

of all other powers (if any) enabling him in this behalf, hereby

Parcels: appoints that All that messuage or dwelling-house situate on

house in the west side of Street, in the parish of in the

County of Middlesex, and known as No. in the said street,

and being the fifth house in the same street northward of

Square, with the yard, offices, stable, coach-house, and outbuildings

in rear of and belonging to the same messuage, shall henceforth be

and remain, and he hereby as beneficial owner conveys all the same

premises To the use of the said [purchaser], his heirs and assigns.

In witness, &c.

III. CONVEYANCE of an Estate for Life in Freeholds.

The leaded brackets contain variations applicable where the conveyance

is by demise. The estate passing by conveyance is an estate pur auter vie

;

the estate by demise is a chattel real.

THIS INDENTURE, made the day of , 19 ,

Parties. BETWEEN [vendor], of, &c., of the one part, and [purchaser], of,

Recitals: &c., of the Other part : Whereas, under or by virtue of an
of settle- indenture of settlement dated, &c., and made between [father]

(the father of the said [vendoi'] of the first part), now deceased,

of the first part; the said [vendor], of the second part; [w^^/e],
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of agree-
ment for
sale.

Testatum,

by her then name and description of [wife's maiden name],
spinster, of the third part; and other persons, of the remain-
ing parts (being the settlement made on the marriage of the said
[vendor] with the said [wife], his wife), the hereditaments here-
inafter described, and hereby conveyed [or demised] now stand
limited to the use of the said [vendor] and his assigns for his

life without impeachment of waste, with remainders over: And
WHEREAS the said [vendor] has agreed with the said [purchaser] for

the sale to him of the said hereditaments for the [term of 100
years, determinable with the] life of the said [vendm-], for the sum
of £ : NOW THIS INDENTURE WITNESSETH that,

S^TST ^" pursuance of the said agreement, and in consideration of the
of life estate, sum of £ now paid by the said [purchaser] to the said

[vendoi'\ of which sum of £ the said [vendoi'] hereby
acknowledges the receipt, the said [vendm-] hereby [demises, and]
as beneficial owner conveys unto the said [purchaser] All those

Habendum, several manors or reputed manors, &c. [describe parcels] : To hold
all the premises Unto and to the use of the said [purchaser], his

heirs or assigns, [or. Unto the said [purchaser], his executors,

administrators, and assigns], henceforth for all the remainder of

the life of the said [vendoi-], [or for the term of 100 years if the

said [vendoi'] shall so long live], without impeachment of waste.

In witness, &c.

Parties.

Eecitals

:

of will

:

of codicil

;

of death of
testator

:

of convey-
ance of
moiety of
property

;

of agree-
ment for
sale.

IV. CONVEYANCE by Tenants in Common in Fee simple holding

under Different Titles.

THIS INDENTURE, made the day of , 19 ,

Between [first tenant in common], of, &c., of the first part
;
[second

tenant in common], of, &c., of the second part; and [purchaser], of,

&c., of the third part : Whereas [testator'], late of, &c., deceased,

made his will dated, &c., and thereby devised the lands and heredita-

ments hereinafter described and hereby conveyed by the descrip-

tion of " my house and garden in and the two fields

adjoining," to his sons [A. B.] and [first tenant in common] in

moieties : And whereas the said [testator] made a codicil dated,

&c., to his said will, but did not thereby revoke or alter his said

will so far as the same is hereinbefore recited : And whereas the

said [testator] died on the day of 18 , without

having revoked or altered his said will, save by the said codicil,

and the same will with the said codicil thereto was duly proved on

the day of , 18 , by the executors therein named in

the Principal Registry of Her Majesty's Court of Probate : And
WHEREAS, by an indenture dated, &c., and made between the said

[son], of the one part, and the said [second tenant in common], of the

other part, the said [smi] granted unto the said [second tenant in

common] the said moiety of and in the said lands and hereditaments

so devised to him as aforesaid, to hold unto and to the use of the

said [second tenant in common], his heirs and assigns : And whereas
the said [^purchaser] has agreed with the said [first tenant in common]
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for the purchase of the fee simple, free from incumbrances, of the

said moiety of the said lands and hereditaments so devised to him

as aforesaid, at the price of £750, and the said [purchaser] has

agreed with the said [second tenant in common] for the purchase of

the fee simple, free from incumbrances, of the said moiety of the

said lands and hereditaments so vested in him as aforesaid, at the

Testahcm. pHcc of £800 : NOW THIS INDENTURE WITNESSETH that,

in pursuance of the said agreements, and in consideration of the sum
of £750 now paid to the said [first tenant in common] by the said

[purchaser], of which sum of £750 the said [first tenant in common]

hereby acknowledges the receipt, and in consideration of the sum
of £800 now paid to the said [second tenant in common] by the said

\_purchaser\ of which sum of £800 the said [second tenant in common]

acknowledges the receipt, the said [first tenant in common], as to one

moiety of the said lands and hereditaments, hereby as beneficial

owner conveys, and the said [second tenant in common], as to the

remaining moiety of the said lands and hereditaments, hereby as

Parcels: beneficial owner conveys unto the said [purchaser], All that the

dwelling- messuage, dwelling-house or tenement, stables, and coach-house and
louses, &c.

yard, and the garden and the two fields or closes, or parcels of

pasture land thereto adjoining, situate and being on the north side

of Street, in , in the County of , which

house is commonly known as House, and which messuages,

lands, and hereditaments contain by admeasurement acres,

roods, and perches, or thereabouts, and are more

particularly delineated in the plan thereof, &c.. To hold all the

premises UNTO and to the use of the said [purchaser], his heir

and assigns.

In witness, &c.

V. CONVEYANCE of Freeholds and Leaseholds {see note,

supra) hy Trustees for Sale, and Executors under a Will.

THIS INDENTURE, made the day of

19 , Between A., of, &c., and B., of, &c. (hereinafter called the

trustees), of the one part, and C, of, &c. (hereinafter called the

purchaser), of the other part : Whereas, by an indenture of lease,

dated, &c., and made, &c., All [parcels in full from lease^ with the

appurtenances thereof were demised to X., from the day

of , for the term of years, subject to the payment
of the rent thereby reserved, and the covenants on the part of the

lessee, and conditions therein contained : And whereas the said

X., late of
[ ], deceased, by his will, dated, &c., appointed

the said A. and the said B. to be executors and trustees thereof, and,

after certain specific devises and other dispositions not affecting the

hereditaments hereby assured, gave and devised the residue of his

real and personal estate, whatsoever and wheresoever, unto and to

the use of the trustees, their heirs and assigns, upon trust for sale,

and with power to give receipts for the purchase-money in manner
therein mentioned : And whereas the said testator died on the
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^ay of without having revoked or altered his
said will, which was duly proved by the executors thei-ein named
on the day of

, i„ the Principal Probate
Registry of the High Court of Justice : And whereas the said
X. was at the date of his death seised of or otherwise entitled
to the hereditaments and premises hereby assured : And whereas
the trustees, as trustees of the said will, and in pursuance of the
trust for sale therein contained as aforesaid, have agreed with the
purchaser for the sale to him of the said freehold hereditaments,
and of the premises comprised in the said recited indenture of lease

for the sum of £
, and as executors of the said will, have

agreed with the purchaser for the sale to him of the said leasehold

hereditaments and premises for the sum of £ : NOW THIS
INDENTURE WITNESSETH that, in pursuance of the said

agreement, and in consideration of the sum of £ [the con-

sideration for the freeholds] now paid by the purchaser to the
trustees, (the receipt whereof the trustees do hereby acknowledge),
the trustees, as such trustees as aforesaid, do hereby grant unto
the purchaser and his heirs. All ['parcels in the first schedule as in

Precedent F., supra] : To HOLD all the hereditaments and premises

hereby assured unto and to the use of the purchaser, his heirs

and assigns : AND THIS INDENTURE ALSO WITNESSETH
that in pursuance of the said agreement, and in consideration of the

sum of £ (the purchase-money of the leaseholds) now paid by the

purchaser to the trustees (the receipt whereof they, the trustees, do
hereby acknowledge), they, the trustees, as personal representatives

of the said X., do hereby assign unto the purchaser All [parcels by

reference to the lease, to be included in the second schedule as in

Precedent V., supra\ To hold the same unto the purchaser hence-

forth for all the residue now unexpired of the said term of

years, granted by the said indenture of lease, subject henceforth to

the payment of the rent and the performance and observance of the

covenants on the part of the lessee, and conditions by and in the

same indenture reserved and contained : And the purchaser hereby

covenants with the trustees that he, the said purchaser, will hence-

forth, during the continuance of the said term, pay the rent

reserved by, and perform and observe the covenants on the part of

the lessee, and conditions contained in the said indenture of lease,

and will at all times keep the trustees, their heirs, executors, and

administrators, and the estate and effects of the said X., deceased,

effectually indemnified against all actions, suits, costs, damages,

expenses, claims, and demands whatsoever, by reason or on account

of the non-payment of the said rent, or any part thereof, or the

breach, non-performance, or non-observance of the said covenants

and conditions, or any of them.

In witness, &c.

[VI. Conveyance.
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VI. CONVEYANCE of Freeholds hy Revocation of Uses by a

Trustee selling under a Power of Sale in a Settlement.

This Precedent is given as an example of the nature of the ccmveyance

necessary when the title is incumbered by the trusts and charges contained

in a settlement. It can be adapted, with the assistance of the above pre-

cedents and by deleting what is not ivanted, to many cases.

THIS INDENTURE, made the day of , 19 ,

Parties. BETWEEN [trustee of Settlement], of, &c., of the first part; [tenant fen'

life], of, &c., of the second part; [mortgagee], of, &c., of the third

part
;

[jointress], of, &c., widow of Sir [A. B.], Baronet, late of, &c.,

deceased, of the fourth part; [trustee ofjointure term], of, &c., of the

Recitals: fifth part; and [purchaser], of, &c., of the sixth part : Whereas by

of settle- ^" indenture of settlement dated, &c., and expressed to be made
ment; between [parties] (being the settlement made in contemplation of

the then intended marriage of the said [tenant for life] and [wife]

his wife, which was shortly afterwards solemnised), certain lands

and hereditaments in the County of , including among
other hereditaments the hereditaments hereinafter described and

hereby appointed and conveyed, were assured, subject to the join-

ture rent charge thereby limited in favour of the said [jointress]^

and to a term of 800 years vested in the said [trustee of term] for

securing the same jointure rent charge, and also subject to certain

charges for portions as therein mentioned, all of which have now
ceased to be payable, and to the terms thereby limited for securing

the same respectively, all of which last-mentioned terms have since

been surrendered or determined, or otherwise merged in the in-

heritance of the hereditaments comprised in the indenture now
in recital, to the use of the said [tenant foi' life] and his assigns

during his life without impeachment of waste, with divers

of power of remainders over; and in the indenture now in recital is contained

a power enabling the said [trustees] and the survivor of them, and

the heirs of such survivor, at any time during the life of the said

[tenant for life], at the request and by the direction of the said

[tenant fw life] (to be signified by any writing or writings under

his hand and seal) [recite the power of sale verbatim, with the power to

of death of give receipts, and to revoke uses and appoint new uses] : And whereas
trustee;

^^^ ^^.^ [deceased trustee of settlement] died on the day of

of mortgage ^19 ; And WHEREAS by an indenture of mortgage dated,

estate; &c., and made, &c., the said [tenant for life], in consideration of

the sum of <£ paid to him by the said [mortgagee], bar-

gained, sold, and demised unto the said [m&i'tgagee], his executors,

administrators, and assigns, all the said manors and hereditaments

comprised in the hereinbefore recited indenture of settlement

(subject, nevertheless, as is therein mentioned), to hold the same

unto the said [mortgagee], his executors, administrators, and assigns,

for the term of ninety-nine years if the said [tenant fm' life] should

so long live, subject to a proviso for redemption in the indenture
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now in recital contained : And whereas the said [trustee of
ment] has agreed with the said [purchaser] for the sale to him of

the fee-simple in possession, free from incumbrances, of the heredit-

aments hereby conveyed (being part of the said hereditaments
comprised in the hereinbefore recited indenture of settlement), at

the price of £ : And whereas the said [jointress] and
the said [moiigagee], being satisfied that the other hereditaments
remaining subject to the uses, trusts, and limitations of the here-

inbefore recited indenture of settlement, are a sufficient security

for the said jointure rent charge and mortgage debt respectively,

have consented to release the same therefrom respectively [and it

has also been agreed that the said [trustee of term] shall also join

in these presents in manner hereinafter appearing] : And whereas
the said [tenant for life] has agreed to indemnify the said [purchaser]

in respect of the succession duty payable on the death of the said

[jointress] in manner hereinafter appearing, and also to give to the

said [purchaser] the acknowledgment and undertaking hereinafter

contained : NOW THIS INDENTURE WITNESSETH that, for

effectuating the sale, and in consideration of the sum of £
paid by the said [purchaser] to the said [trustee of settlement], the

receipt of which sum of £ the said [trustee of settlement]

hereby acknowledges, the said [trustee of settlement], at the request

and by the direction of the said [tenant fo}- life], as beneficial owner,

testified, by his joining in these presents, in exercise of the power
for this purpose contained in the hereinbefore recited indenture of

settlement, and of every other power enabling him in this behalf,

hereby revokes and makes void all and every the uses, trusts,

powers, and provisoes in and by the hereinbefore recited indenture

of settlement limited concerning the said hereditaments hereinafter

conveyed, and appoints, that All that messuage or farm-house and

farm known as Farm, situate in the parish of in

the County of , and more particularly described in the

first schedule hereunder written, and delineated in the map thereof,

indorsed upon the skin of these presents, and therein

edged with a line coloured , shall from henceforth remain

and be, and he hereby, as trustee, conveys the same premises to

the use of the said [purchaser], his heirs and assigns : AND THIS
INDENTURE ALSO WITNESSETH that, for the consideration

aforesaid, the said [jointress], at the request of the said [tenant for

life], as to her said jointure, hereby releases [and the said [ti-ustee

of term] at the request of the said [jointress] and [tenant foi' life], as

to the said term of 800 years, hereby surrenders, and, as trustee,

conveys], and the said [mortgagee] as to the said term of ninety-nine

years determinable as aforesaid, hereby surrenders, and as mort-

gagee conveys, unto the said [purchaser] and his heirs. All and

singular the premises hereby conveyed. To HOLD all the premises

unto the said [purchaser], his heirs and assigns, freed and discharged

from all the said jointure, and the said mortgage debt, and from

all powers and remedies for securing and recovering the same

respectively, and to the intent that the said terms of 800 years
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and ninety-nine years respectively in the same premises may hence-

forth be merged and extinguished in the freehold and inheritance

Covenant thereof : And the said [jointress] hereby covenants ^ with the said

agam"t'*^^^ [purchaser], that she the said [jointress] has not at any time hereto-

brancei-8. ^^^^ done or knowingly omitted or suffered or been party or privy

to anything whereby or by means whereof the said jointure rent

charge and premises hereby released, or any part thereof, are, or is,

or may be, impeached, charged, incumbered, or affected in any manner
whatsoever, or whereby, or by means whereof the said [jointress]

is in anywise hindered from releasing the same premises or any

Covenant by part thereof in manner aforesaid : And the said [tenant for life]

iffe^totjay hereby covenants with the said [purchaser] that the said [tenant

duty^^^^°^^ /or life] will, as and when the same shall become payable, pay

all such succession duty as may become payable in respect of the

premises hereby conveyed, or any part thereof, upon the death of

the said [jointress], and will at all times keep the said [purchaser],

his executors, administrators, and assigns, effectually indemnified

against all claims, actions, proceedings, costs, and expenses what-

soever, for or in respect of such succession duty or any part

Acknowr- thereof : And the said [tenant far life] hereby acknowledges the

andunder- ^^g^^ ^^ ^^® ^^^^ [purchaser] to the deeds and documents mentioned
taking. jn the second schedule hereunder written, and to delivery of

copies thereof : And hereby undertakes for the safe custody

thereof.

The First Schedule.

The Second Schedule.

In witness, &c.

VII. CONVEYANCE of Freeholds on Sale hy Tenant fw Life

under Settled Land Acts.

Precedents of conveyances under these Acts will be found under

Settled Land Acts {q.v.).

VIII. CONVEYANCE of Freeholds to Partners as Joint Tenants.

THIS INDENTURE, made the day of , 19 ,

Parties. BETWEEN [vendor], of, &c., of the one part, and [partner], of, &c.,

[second partner], of, &c., and [thi7'd partner], of, &c., carrying on the

businesses of , at , in the county of , in

partnership under the style or firm of [A. & Co.], of the other part,

Testatum. WITNESSETH that, in consideration of the sum of £ now
paid to the said [vendor] by the said [partners], of which sum of

£ the said [vendor] hereby acknowledges the receipt, the

said [vendor] hereby as beneficial owner conveys unto the said

1 The jointress is neither a mortgagee nor a trustee. It is therefore advisable
that she should covenant expressly.
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[partners] and their heirs, All, &c. [describe parcels], To hold all

the premises UNTO and TO the use of the said [partners], their

heirs and assigns, as joint tenants. In trust for the said [partners],

their executors, administrators, and assigns, as part of the estate

Proviso that and loint stock of their said partnership : Provided always, and
siirvivinfiT

l l 7

partners it is hereby agreed and declared, that in case of the death of any or

S^the^^^^°^^ either of the said [partners], then the survivors or survivor of them,

anTgive or the cxecutors or administrators of such survivor, shall have full

receipts!
power, without the concurrence of the executors or administrators

of the partners or partner so dying, to sell, mortgage, charge, lease,

or otherwise dispose of the premises hereby conveyed or any of

them, and to receive and give effectual receipts or discharges for

any moneys payable under or by virtue of any such disposition,

and that every such disposition and receipt shall effectually and

absolutely bind all persons having or claiming any estate or interest

of or in the property of the partnership, andexonerate all persons

paying any such moneys as aforesaid from seeing to the application

or being answerable for any loss or misapplication thereof.

In witness, &c.

IX. CONVEYANCE hy Moiigagee selling under an Express

Power of Sale.

Parties.

Recitals

:

of mort-
gage;

of contract
for sale.

Testatum.

VOL.

THIS INDENTURE, made the day of , 19 ,

Between [mortgagee], of, &c., of the one part, and [purchaser],

of, &c., of the other part : Whereas, by an indenture dated, &c.,

and made, &c., the hereditaments hereinafter conveyed (with other

hereditaments) were assured to the use of the said [mortgagee], his

heirs and assigns, subject to a proviso for redemption thereof, on

payment by the said [mortgagor], his heirs, executors, administrators,

or assigns, to the said [mortgagee], his executors, administrators,

or assigns, of the sum of £ , with interest thereon at the

rate of per cent, per annum, on the day of

then next; and it was by the same indenture declared that it

should be lawful for the said [mortgagee], at any time after the

said day of then next, without any further consent

on the part of the said [mmigagoi-], his heirs or assigns, to sell and

dispose of, &c. [set out the paiver to sell, convey, and give receipts, and

such other of the ancillary clauses as m.ay he now, having regard to statut-

able enactments, necessary, or as will be useful in explaining the present

conveyance, such as the clause protecting purchasers, where present, (&c.] :

And whereas the said [mmigagee], in exercise of the power in that

behalf contained in the said indenture of mortgage, has contracted

for the sale to the said [purchaser] of the fee simple in possession of

the said hereditaments hereinafter conveyed, at the price of £ :

NOW THIS INDENTURE WITNESSETH that, in pursuance

of the said agreement, and for effectuating the said sale, and in

consideration of the sum of £ paid by the said [purchaser]

to the said [mortgagee], the receipt whereof the said [mortgagee]

m. 37
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Conveyance, hereby acknowledges, the said [mmigagee] hereby grants, and as

Parcels. mortgagee conveys, unto the said [purchaser] and his heirs. All
Habeiidwa. THAT, &c. [describe parcels], To HOLD all the premises Unto AND

TO THE USE of the said [purchaser], his heirs and assigns, discharged

from all right and equity of redemption, and all claims and demands,

principal moneys and interest secured by and under or by virtue of

the said indenture of mortgage.

In witness, &c.

X. CONVEYANCE in Fee hy Mortgagor and Mortgagee to

Purchaser, the Mortgagee being paid off.

THIS INDENTURE, made the day of

Parties. 19 , BETWEEN [moiigagee], of, &c., of the first part; [vendoi^],

Recitals: of, &c., of the second part; [puixhaser], of, &c., of the third

of money part: And SUPPLEMENTAL to an indenture of mortgage dated

mortgage; the day of , 19 , and made between the said

[vendor] of the one part, and the said [mmigagee] of the other

part, for securing unto the said [mmigagee] the sum of £1000, with

interest for the same, on the hereditaments hereinafter assured :

And WHEREAS the said principal sum of £1000 is now owing

upon the security of the said indenture of mortgage, but all

interest for the same has been paid up to the day of the date of

these presents [or as may be], as the said [mortgagee] doth hereby
of contract acknowledge: And whereas the said [pwcAaser] has agreed with

purchase, the said [vendor] for the purchase of the inheritance in fee simple

of the said hereditaments, for the price of £1500, out of which

sum it has been agreed that the said sura of £1000 owing to the

Testatum, said [mortgagee] as aforesaid shall be discharged : NOW THIS
Themqrt- INDENTURE WITNESSETH that, in pursuance of the said
^agee, in ...
coiisidera- agreement, and in consideration of the sum of £1000 paid by
tion of the • •, r ? t/ ti it •/•i'
mortgage the said [purchaser] (at the request and by the direction of the

Se^iaoyt" Said [vcndor]) to the said [mmigagee] (the receipt of which sum of

coifSdera- £1000 the Said [mortgagee] hereby acknowledges); and also in

re°na?nde? Consideration of the sum of £500 paid by the said [purchaser]

purchase- ^^ ^^® ^^^^ [vendm'] (the receipt of which sum of £500, and the
money, payment of which said sum of £1000, in manner aforesaid, makins:
convey the

.

' o
estate to the together the said purchase-money of £1500, the said [vendm'] hereby

in fee. acknowledges); the said [mmigagee] as mortgagee, by the direction

* of the said [vendm-], hereby conveys ; and the said [vendm'] hereby

as beneficial owner conveys and confirms unto the said [purchaser]

Habendum and his heirs, All that, &c. [describe parcels], To hold the

vendee to premises hereinbefore conveyed Unto and to the use of the

vent dower". Said [purchaser], his heirs and assigns, discharged from all principal

moneys and interest secured by, and all claims and demands under,

the said indenture of mortgage.

In witness, &c.
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XL CONVEYANCE of the Equity of Redemption of

Freeholds.

THIS INDENTURE, made the day of 19 ,

Between [vendor], of, &c., of the one part, and [purchaser], of, &c.,

of the other part : Whereas by an indenture dated the

day of 19 , made between the said [vendm^] of the one

part, and [mortgagee] of the other part, in consideration of the sum
of £

,
paid by the said [moiigagee] to the said [vendor], the

hereditaments hereby assured were conveyed and assured by the

said [vendoi'] unto and to the use of the said [mortgagee], his heirs,

and assigns, subject to a proviso for the redemption thereof upon
payment to the said [mortgagee], his executors, administrators, or

assigns, of the sum of <£ , with interest for the same on

a day now past : And whereas there is now owing to the said

[moiigagee] on the security of the said recited indenture the principal

sum of <£ , but [if so] all interest thereon has been paid

up to the date of these presents : And whereas the said [pur-

chaser] has contracted with the said [vendor] for the purchase of

the hereditaments hereby assured, and the inheritance thereof in

fee simple, subject to the hereinbefore recited indenture and the

said principal sum of £ and the interest to accrue due thereon,

which are to be borne and paid by the said [purchaser] for the sum
of £ , making with the said principal sum of £ the sum
of £ : NOW THIS INDENTURE WITNESSETH that, in

pursuance of the said agreement, and in consideration of the said

sum of £ (the receipt whereof the said [vendor] doth hereby

acknowledge), and in consideration also of the covenant hereinafter

contained, on the part of the said [purchaser], the said [vendor], as

beneficial owner, doth hereby grant unto the said [purchaser]. All
[parcels in schedule as in Precedent V., supra], To hold all the

hereditaments and premises hereby assured UNTO and TO THE
USE of the said [purchaser], his heirs and assigns, subject to the

hereinbefore recited indenture, and to the payment of the prin-

cipal sum of £ , now owing as aforesaid, upon security

of the same indenture, and all interest henceforth to accrue due

in respect thereof : And the said [purchaser] hereby covenants with

the said [vendor] to pay to the said [mortgagee], on such payment

being lawfully demanded, the said principal sum oi £ , so

owing on the security of the said recited indenture of mort-

gage as aforesaid, and the interest henceforth to become due in

respect thereof, and at all times to keep the said [vendor], his heirs,

executors, and administrators, effectually indemnified against the

same and every part thereof, and all actions, proceedings, costs,

charges, claims, and demands whatsoever in respect thereof

:

Provided always that if the said \vendm-], his heirs, executors,

or administrators, shall be called up to pay, and shall at any time

during the life of the survivor of the issue now living of Her late

Majesty Queen Victoria, or during twenty-one years after the death
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of such survivor, pay the said principal sum of <£ and interest,

or any part thereof respectively, the money so paid, and the costs

in relation thereto, paid by him or them, with interest thereon at

the rate, &c., from the time of payment thereof shall be, and the

same is hereby made a charge upon the said hereditaments and

premises hereby assured for the benefit of the person or persons so

paying the same.

In witness, &c.

XII. CONVEYANCE of Equity of Redemption of Freeholds
—the Mwtgagor^s Covenant f&r Payment being released, and a

Covenant by the Purchaser substituted. The Fwrn may be varied

according to circumstances, as appears in the alternative leaded

brackets.

THIS INDENTURE, made the day of

19 , Between \yendor\ of, &c., of the first part [mortgagee], of, &c.,

of the second part, and [purchaser], of, &c., of the third part

:

Whereas by an indenture dated the day of

19 , and made between the said [vendoi^] of the one part, and the

said [moi'tgagee] of the other part, in consideration of the sum of

£ paid by the said [mortgagee] to the said [vendor], the said

[vendor] covenanted with the said [mortgagee] to pay to him on the

day of then next the sum of <£ , with

interest for the same at the rate therein mentioned, and in case

of .default in payment thereof for payment thereafter of interest

thereon half-yearly as therein expressed : And by the same

indenture the hereditaments hereby assured were [together with

other hereditaments] conveyed and assured by the said [vendoi'],

unto and to the use of the said [mortgagee], his heirs and assigns,

subject to a proviso for the redemption thereof upon payment to

the said [m&i'tgagee], his executors, administrators, or assigns, of the

sum of £ , with interest for the same on a day now past [by

way of mortgage for securing the payment to the said mortgagee

of the sum of £> , with interest for the same as therein

expressed] : And whereas the said sum of <£ remains owing

to the said [mmigagee] on the security of the said recited indenture,

but all interest thereon has been paid up to the date of these

presents : And whereas the said [purchaser] has contracted with

the said [vendm^] for the purchase of the hereditaments hereby

assured, and the inheritance thereof in fee simple subject to the

said recited indenture, and the said principal sum of £ and

the interest to accrue due thereon which are to be borne and paid

by the [purchaser-] for the sum of £ , making with the said

sum of £ the sum of £ : NOW THIS INDENTURE
WITNESSETH that, in pursuance of the said recited agreement,

and in consideration of the sum of £ now paid by the said

[purchase!-] to the said [vendoi-], the receipt whereof he, the said

[vendor], hereby acknowledges, and in consideration also of [the
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release hereinafter contained by the said mortgagee] [the covenant

hereinafter contained by the said purchaser], the said [vendor] as

beneficial owner, doth hereby grant unto the said [j)urchaser] and his

heirs, All [parcels in a schedule as in Precedent F., supra]. To hold
all the said hereditaments and premises hereby assured UNTO AND
TO THE USE of the said [purchaser], hisheirs and assigns, subject

to the said recited indenture, and to the payment of the principal

sum of £ now owing as aforesaid upon security of the said

indenture, and all interest henceforth to accrue due in respect

thereof : [AND THIS INDENTURE ALSO WITNESSETH that,

in consideration of the covenants on the part of the said [purchaser]

hereinafter contained, the said [mmigagee] doth hereby release the

said [vendor] from the said mortgage debt of £ , and the

interest thereon : And in consideration of the premises the said

[^purchaser] doth hereby covenant with the said [mortgagee], his

executors, administrators, and assigns, that the said [purchaser], his

heirs, executors, or administrators, will on the day of

next pay to the said [mortgagee], his executors, adminis-

trators, or assigns, the sum of £ [the principal sum\ with

interest for the same in the meantime at the rate of per cent,

per annum from the date of these presents, and will thereafter, in

case and so long as the said sum of <£ , or any part thereof,

shall remain unpaid, pay to him or them interest for the same at

the rate aforesaid, by equal half-yearly payments on the

day of , and the day of in every year.

[AND THIS INDENTURE ALSO WITNESSETH that the said

[mortgagee] doth hereby, at the request of the said [vendor] and

[purchaser], release to the said [purchaser] all the rights of him the

said [mmigagee] to consolidate any other mortgage debt or security

with the said sum of £ , or the said security for the same, so

as to charge the said land and hereditaments hereby granted with

any sum or sums of money other than the principal sum of £
and the interest thereon] : provided always that nothing herein-

after contained shall prejudice or affect the power of sale contained

in the said recited indenture of mortgage.

In witness, &c. .

XIII. CONVEYANCE hy a Land Company of a Lot of Land subject

to Restrictive Stipulations.

THIS INDENTURE, made the day of 19 ,

Between The Land Company, Limited (hereinafter

called the company), of the one part, and [purchaser], of, &c. (herein-

after called the purchaser), of the other part : WITNESSETH that

the company in consideration of the sum of £ , the receipt

whereof by the company from the purchaser is hereby acknow-

ledged, doth hereby, as beneficial owner, convey unto the purchaser

and his heirs. All that [parcels], all which piece of land was

part of an estate which was sold by public auction on the
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day of 19 , in lots according to certain particulars,

and a plan published therewith, in which particulars and plan the

said piece of land was distinguished as lot , and the position

and extent of which are indicated by the plan hereon, wherein the

site is coloured : To hold all the premises Unto and to the

USE of the purchaser, his heirs and assigns, subject to the restric-

tions and conditions in the first schedule hereto contained and

imposed on the purchaser, his heirs and assigns, as obligations

intended to be binding in perpetuity on the hereditaments hereby

assured, and all future owners thereof, as far as the law will permit

:

And the company (as to such only of the said lots as remain vested

in them), and the purchaser (as to the land hereby conveyed), do

hereby respectively covenant and grant with and to each other,

and with and to the owner or owners of any part of the land

constituting the lots comprised in the said plan jointly and

severally, that they and he (the covenantors and covenantor)

respectively will, and their respective successors, heirs, and assigns

shall, henceforth observe, perform, and comply with the said stipula-

tions, and that nothing shall ever be erected, fixed, placed, or

done upon the land so covenanted for by them or him respectively,

or any part thereof, in breach or violation of, or contrary to the

fair meaning of the said stipulations. But this covenant is not

to be held personally binding upon either the company or their

successor, or the purchaser, or any other person, except in respect

of breaches committed or continued during his, her, or their joint

or sole seisin of or title to the land upon or in respect of which

such breaches shall have been committed.

[Insert acknowledgment for production and custody of documents in

the second schedule hereto in Foi'm ; see note to Precedent I., supra.]

The First Schedule.

[A Precedent of these restrictive stipulations tvill be found in the

"Schedule of Stipulations" to Precedent IV., article CONDITIONS

OF Sale, supra.]

The Second Schedule.

In WITNESS, &c.

Conveyancing Acts.—The Conveyancing Act, 1881, 44 &
45 Vict. c. 41, supplemented by the Conveyancing Act, 1882, 45 & 46
Vict. c. 39, and the Conveyancing Act, 1892, 55 & 56 Vict. c. 13, and
preceded by the Vendor and Purchaser Act, 1874, 37 & 38 Vict. c. 78,

has had a large operation in shortening conveyances, in simplifying

titles, and in lessening the cost and labour of conveyancing.
Previously to those Acts, contracts for the sale, mortgage, or leasing

of land contained elaborate provisions for guarding the owner against

burdensome and vexatious requirements ; deeds of conveyance contained,

after the description of the land dealt with, a long enumeration of every
possible thing upon it, or right in or connected with it which was
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intended to pass with the land, and finished with lengthy covenants for

title; while wills and marriage settlements contained long provisions

enabling trustees to apply the income of the property of infants for

their maintenance, and to manage their estates during their infancy.

These and similar provisions are now by the above-mentioned Acts
implied or enabled to be implied, instead of being expressed, and they
are consequently unnecessary, and are in practice generally omitted.

At the same time, other important changes in the law of real property
have been made which will be referred to. Perhaps the most important
provision of the Act of 1881—a provision which was wanting in previous.

Acts having like objects, and which probably has largely contributed to

its success—is that solicitors may in all cases adopt the Act without
being liable for doing so.

The Vendor and Purchaser Act, 1874, shortens the period for which
title has to be deduced from sixty to forty years ; it relieves the lessor

or assignor of a term from the necessity of proving the title to the free-

hold ; it makes recitals in deeds twenty years old primd facie evidence
of the truth of the statements contained in them ; it restricts the duties

of a vendor with regard to furnishing covenants to produce documents
of title ; and it makes provision for vendors and purchasers obtaining

by application in a summary way to a judge in chambers, a decision

upon matters in dispute between them.
The Conveyancing Act, 1881, is divided into parts, with separate

titles, which it will be convenient to follow in giving the more important
provisions :—(1) Preliminary.—This contains definitions. (2) Sales and
other Tra7isactions.—A purchaser of enfranchised copyhold land cannot
call for the title of the lord granting the enfranchisement. A document
dated prior to the period fixed for the commencement of title cannot be
required to be produced or abstracted, although creating a power subse-

quently exercised, or although subsequently recited. The receipt for

the last payment of rent is, as regards a purchaser of the lease, p^imd
facie evidence of the performance of the covenants. The expense of

producing documents, and of procuring information and copies of docu-

ments not in the possession of the vendor, is thrown upon the purchaser.

The Court may direct land subject to an incumbrance to be sold free

from it, upon a sufficient sum to cover the incumbrance being paid into

Court. A conveyance of land, or of land with buildings upon it, or of

a manor, is made to include (respectively) all the matters, things, and
rights mentioned in the Act, being those usually enumerated in a con-

veyance in the general words after the description of parcels of that nature

(as the case may be). In a conveyance the usual covenants for title

are implied where a statement is made of the character in which the

party conveys. Thus where the grantor is expressed to convey as " bene-

ficial owner " (q.v.), as " trustee," or as " mortgagee," or as " mortgagor,"

the covenants usually entered into by the party are implied according as

the transaction is one of sale or mortgage, and as the estate is freehold

or leasehold. But in the case of a settlement, the person conveying "as

settlor" is implied to covenant for further assurance only, and not for all

the usual vendor's covenants, as was the former practice. (3) In regard to

production and safe custody of title-deeds, the old covenants are rendered

unnecessary, as their effect is now obtained by an acknowledgment in

writing, by the vendor retaining the deeds, of the right of the purchaser

to their production, and by an undertaking in writing for their safe

custody. [The acknowledgment and undertaking are usually inserted in
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the conveyance. They may, however, be included in a separate docu-

ment, which should bear a sixpenny stamp.] (4) Leases.—Both the

benefit of covenants by the lessee, and of conditions of re-entry, and the

burdens of covenants by the lessor are made to run with the reversion,

notwithstanding its severance, thus considerably extending the Act 32

Hen. VIII. c. 34. Likewise, conditions of re-entry are made apportion-

able upon severance of the reversion. The exercise of rights of re-entry

and forfeiture are, with the exception of conditions against assigning or

parting with the possession, and for, in a mining lease, inspecting books,

made subject to various conditions in favour of the lessee. This last

provision has been extended by the Conveyancing Act, 1892. [These

provisions as to re-entry leave untouched the old law as to re-entry for

non-payment of rent.] (5) Mortgages.—A mortgagor may require the

mortgagee, instead of reeonveying, to transfer to a third person ; he may
inspect and copy the title-deeds held by the mortgagee ; and both he,

and also the mortgagee while in possession, may make an agricultural

lease for twenty-one, or a building lease for ninety-nine years ; he may
have a sale instead of redemption. A mortgagee under a deed is given

a power of sale upon default ; he may insure premises against fire ; may,
upon default, appoint a receiver ; while in possession may cut timber

;

may have sale instead of foreclosure. (6) Statutory Mortgage.—Where
a mortgage is by deed and expressed to be by way of statutory mortgage,

and is in the short form prescribed, it is implied to contain a covenant

for payment of debt and interest, and a proviso for reconveyance of the

•ordinary kind. There are like provisions as to implication of clauses

ill transfers and reconveyances of statutory mortgages. (7) Trust and
Mortgage Estates on Death.—These estates, if vested in one person solely,

are made at his death, and notwithstanding his testamentary disposition,

to pass to his personal representatives as chattels real. By the Copyhold
Act, 1894, s. 83, re-enacting the Copyhold Act, 1887, s. 43, these pro-

visions are not to apply to copyhold estates vested in a tenant on the

rolls. (8) Trustees and Executors.—Ample powers of appointing new
trustees in cases [of death, remaining out of the kingdom, desiring

discharge, or refusal or incapacity to act] are given, and an entirely new
power is given to the appointor of vesting the trust property in the new
trustees by a declaration to that effect in the deed of appointment, thus

rendering a conveyance by the former trustees unnecessary. But this

power does not extend to copyholds. Full powers of sale (in the case of

a trust for sale), of giving receipts, of compounding claims, are given to

trustees, and in the last case to executors [and administrators] also. All

these provisions, as far as they affect trustees, are repealed and re-enacted

by the Trustee Act, 1893, which at the same time embodies the amend-
ments made by the Conveyancing Acts, 1882, s. 5, and 1892, s. 6.

(9) Married Women.—A new power is given the Court of removing the

restraint on anticipation upon a married woman, with her consent, where
it appears to be for her benefit. (10) Powers are given to the trustees

or other persons mentioned to apply the income of the property of infants

for their maintenance and benefit, and to superintend and manage their

property during their infancy. (11) Rent Charges and other Annual
Sums.—The ordinary remedy of distress upon non-payment for twenty-
one days, and of entry upon non-payment for forty days, is given in

respect of any annual sum charged upon land. Power is also given
to demise the land in the like case. Provision is also made for the

owner of land, subject to a rent or sum of this nature, to commute it
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by payment of an amount to be fixed by the Copyhold Commissioners.

(12) Powers of Attorney.—The donee of the power may execute deeds in

his own name. Persons paying money or acting under the power in

good faith, and without notice of the death or incapacity of, or revoca-

tion by the donor, are not to be liable therefor. [A power of attorney

given for value and expressed to be irrevocable cannot be revoked by
donor. In favour of a purchaser, a power expressed to be irrevocable

for a fixed time, not exceeding one year, cannot be revoked during that

time except with consent of donor and donee.] (13) Constritction and

Effect of Deeds and other Instruments.—The use of the word " grant " is

no longer necessary to convey land. Land may be conveyed by a person

to himself jointly with another, and by husbands or wives to each other.

The words " fee simple " or " fee tail " may be used in deeds by w^ay of

limitation. Powers collateral may be released. A deed expressed to be

supplemental to another is to be construed as if indorsed thereon. A
receipt for money in the deed is sufficient discharge, although not also

indorsed. And if either in the deed or indorsed on it, it discharges a

subsequent purchaser without notice of non-payment. The production

by a solicitor of a deed with a receipt within or upon it authorises pay-

ment to him. This authority has been extended by the Trustee Act,

1893, s. 17 (4), to the case where the vendors are trustees. Covenants

are to be deemed as made with the covenantee, his heirs and assigns, or

his executors, administrators, or assigns, according as they relate to lands

of inheritance, or lands not of inheritance. Covenants generally are to

bind the heirs, and when made jointly are to bind survivors. Money
expressed in a mortgage to be advanced on a joint account is to be due

to the mortgagees as on a joint account. This provision obviates the

joint account clauses, where trustees lend on mortgage. Easements may
be granted by way of use. A conveyance shall pass all the estate, etc.

(following the ordinary estate clause), of the party conveying. (14) Long
Terms.—Provision is made for enabling owners of terms of three hundred
years having two hundred years unexpired [without rent or with rent

having no money value] to enlarge them into fee simple estates. Terms
subject to determination by re-entry are excepted from this provision by
the Conveyancing Act, 1882, s. 11. (15) Adoption of the Act.—All the

covenants and provisions of the Act are to be deemed proper ones, and
solicitors are not to be in any way liable, even when acting for trustees,

for adopting or relying on them.

The sections as to the rights of vendors and pu.rchasers under their

contract—those implying " general words," covenants for title, and rights

as to production and custody of title-deeds ; those giving power of leasing,

of sale, of insurance, of appointing receivers, and of felling timber under
mortgage deeds ; those relating to the appointment of new trustees, to

trustees selling, and applying income and managing property of infants,

to enforcement of rent charges, to the effect of covenants, to advances

on joint accounts, to the " all the estate " clause—apply only if and so far

as a contrary intention is not expressed in the document. The sections

as to rights of mortgagor against mortgagee, and as to forfeiture under
leases, are to apply notwithstanding a stipulation to the contrary.

The Conveyancing Act, 1882, provides for an official search being

made on behalf of purchasers of entries of all judgments and orders

kept at the Central Office of the Koyal Courts, and enables purchasers

to rely on the certificate furnished by the officer. It resists constructive

notice in favour of a purchaser enables the donee of a power to disclaim
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it in all cases, enables a power of attorney given for value to be made
irrevocable in favour of a purchaser, and if not given for value to be

made irrevocable for one year. It also contains a provision enabling

separate sets of trustees to be appointed when the trusts are distinct,

which has been re-enacted with slight alterations by the Conveyancing
Act, 1892, and later by the Trustee Act, 1893.

The Conveyancing Act, 1892, amends the previous Acts, but does not

affect the above description except as stated.

These important acts have been generally adopted in almost every

particular, and with admittedly beneficial results. Notwithstanding the

length of time which has now elapsed since their dates, no serious

defect has appeared, and, considering their wide adoption and applica-

tion, the amount of litigation their provisions have given rise to has

been small.

[Authorities.—See Hood and Challis, Conveyancing Acts; and
works cited in, and at the end of, the article Conveyancing
Pkactice.]

Conveyancing- Counsel of the Court.—By sec. 41
of the Master in Chancery Abolition Act, 1852, 15 & 16 Vict. c. 80, the

Lord Chancellor is empowered to nominate any number of conveyancing
counsel in practice, not less than six, who shall have practised as such

for ten years at least, to be the conveyancing counsel upon whose opinion

the Court may act in the cases specified in sec. 40 of the above-mentioned

Act; to supply vacancies in the list from time to time; and to distribute

the business among such counsel in such order and manner as to the Lord
Chancellor shall seem fit.

The functions of the conveyancing counsel are now defined by
K. S. C, 1883, Order 51, r. 7, which is taken from sec. 40 of the

Master in Chancery Abolition Act, 1852. By this rule the Court or a

judge may refer to the conveyancing counsel of the Court any matter

relating to the investigation of the title to an estate, with a view to an
investment of money in the purchase or on mortgage thereof, or with a

view to a sale thereof, or to the settlement of a draft of a conveyance,

mortgage, settlement, or other instrument, or any other matter which
the Court or judge may think fit to refer, and may receive and act upon
the opinion given in the matter referred. By Order 51, r. 2 (taken from
sec. 56 of the Chancery Amendment Act, 1852, 15 & 16 Vict. c. 80), it is

provided that, before any estate or interest is put up for sale under a

judgment or order, an abstract of the title thereto is, unless otherwise

ordered, to be laid before some conveyancing counsel approved by the

Court for his opinion thereon, to enable proper directions to be given

respecting the conditions of sale, and other matters connected with the

sale. It was held, under the old practice, that the section conferring the

power was not obligatory, but that the Court had a discretion to dispense

with a reference to the conveyancing counsel {Gibson v. Woollard, 1854,

5 De a, M. & G. 835 ; 43 E. K. 1094). In practice the Court occasionally

acts upon the opinion of an ordinary counsel, and does not insist on
a reference to one of the conveyancing counsel, but, as a rule, it will

require the papers to be submitted to the conveyancing counsel. It is

usual to refer to such counsel deeds for the reinvestment of the moneys
of incapacitated persons {Blaxland v. Blaxland, 1853, 9 Hare, App. 68;
68 E. E. 796).

Any party objecting to the opinion given by the conveyancing counsel



CONVEYANCING PKACTICE 587

is entitled to have the point in dispute disposed of by the judge (Order
51, r. 8).

The business to be referred to the conveyancing counsel is distributed

amongst them in rotation in the prescribed manner. In case of illness

of the conveyancing counsel or other inability on his part to accept the

reference, the same is offered to the others in seniority. A reference

may be directed to one in particular of the conveyancing counsel (Order
51, rr. 9-13, reproducing Order 2, rr. 1-5 of the Chancery Consolidated
Orders).

The fees of the conveyancing counsel are regulated by the taxing

officers, subject to appeal to the Court or judge, whose decision is final

(Order 65, r. 27 (36), taken from sec. 43 of the Master in Chancery
Abolition Act, 1852 ; and see Rumsey v. Eumsey, 1855, 21 Beav. 40 ; 52
E. E. 773). Where in pursuance of any direction by the Court or a

judge drafts are settled by any of the conveyancing counsel of the

Court, the expense of procuring such drafts to be previously or subse-

quently settled by other counsel on behalf of the same parties will not,

as a rule, be allowed on taxation (Order 65, r. 22, reproducing C. Order
40, r. 30 ; and see Nicholson v. Jeyes, 1853, 1 Sm. & G. App. 13 ; 67 E. R.

1323).

[Authorities.—Dan. Ch. Pr., 7th ed., pp. 778, 847, 877, 1136; Annual
Practice, 1907.]

Conveyancing" Practice— Conveyancing is the art of

transferring legal rights to property from one person to another by
means of documents. It is largely occupied with the preparation of

conveyances on sales of land, of mortgages, and of marriage settlements.

Speaking more generally, it relates to all documents of a non-contentious

character affecting proprietary rights, such as wills, partnership deeds,

deeds of appointment, disentailing deeds, and others of a like nature.

In the preparation of these documents, and especially where the trans-

action is between parties having opposing interests, a settled practice is

followed by the solicitors concerned. This practice has arisen from its

mutual convenience, and has become recognised by judicial decision.

The case of a sale of land may be taken as a typical example.

Sale of Land.—Notwithstanding recent legislation, it is found de-

sirable further to protect the vendor. For this purpose the contract of

sale usually further limits the period during which title must be deduced,

perhaps to twenty or fifteen years. It provides that objections shall

not be made on account of the possibility of persons being alive who
are reasonably certain not to exist, or on account of defects in the

description of the parcels, or otherwise. It also provides for the pay-

ment or apportionment of outgoings up to the date of completion, and
for the payment of interest upon the purchase-money, if the completion
is for any reason delayed. In the case of sales by auction, power is

reserved to the vendors to rescind the contract upon the purchaser

insisting upon any requisition with which the vendor is unwilling to

comply (see Conditions of Sale). This last clause is sometimes resisted

by purchasers by private treaty. [In sales by private contract, where
solicitors are employed, it is usual for the vendor's solicitor to pre-

pare the original draft contract, the purchaser's solicitor introducing

suggested modifications, which are returned for consideration, and so on
till the terms of the contract are all agreed upon.] Immediately after

the signature of the agreement, the vendor's solicitor forwards to the
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purchaser's solicitor an abstract of his title (see Abstract of Title).

It is written with ordinary conveyancing abbreviations, on brief paper,

and with various margins, to the number of four, used according to

the various parts of the deed abstracted, the names and descriptions of

the parties being written on the widest lines and the parcels on the

narrowest. These differences of margin enable the practitioner to see

at a glance the part of the deed he may wish to refer to. Upon receipt

of the abstract the solicitor proceeds to verify and peruse it. The
practice as to which of these things is done first is not invariable. For
verifying the abstract he makes an appointment with the vendor's

solicitor to see the deeds, usually at the office of the latter. He then

compares the abstract carefully with the deeds. Having verified, the

purchaser's solicitor proceeds to peruse the abstract (or sends it to

counsel for perusal) for the purpose of seeing whether or not a good title

is shown.
After perusal, the purchaser's solicitor prepares the requisitions and

objections upon the title, including a list of the deeds he expects to be

handed over to him or acknowledged upon completion (see Eequisi-

TIONS ON Title). These requisitions must be delivered to the vendor's

solicitor strictly within the time fixed by the contract, unless the latter

grants an extension of the time. The vendor's solicitor then writes his

replies. Upon receiving them the purchaser's solicitor may eitlier accept

them as sufficient, or further insist upon any requisition or objection

he considers not complied with or removed. When all the requisitions

have been satisfied or waived, and after havim? searched the official

registers against charges, lites jyemdentes, etc., he proceeds to the prepara-

tion of the conveyance. After having settled his draft, he has it fair

copied upon wide ruled draft paper and sent to the vendor's solicitor for

approval. This latter makes in red ink any alterations which he thinks

necessary for the safety of his client, but otherwise accepts it, as the

form of the draft is at the election of the purchaser. The vendor usually

takes this opportunity of sending the draft to the solicitors of any other

persons who have been made parties to the conveyance, and whose con-

currence he must obtain, for their perusal and approval.

When the vendor owns other property which is held under a common
title with the property sold he retains the title-deeds common to the

two, and where parts of property held under a common title are con-

temporaneously sold to different purchasers the purchaser of the highest

value is entitled to have the title-deeds. In these cases the vendor or

other purchaser, as the case may be, gives a written acknowledgment
of the right of the purchaser to the production of these deeds, and an

undertaking for their safe custody. This acknowledgment and under-

taking is perused by the vendor and settled in the same way as the

conveyance, and when engrossed is forwarded with it for execution.

The vendor's solicitor having obtained the execution of the conveyance

and of the acknowledgment (if any) by all necessary parties, an appoint-

ment is made for completion, which usually takes place at his office.

The purchaser's solicitor attends there with the abstract. He examines

the conveyance and undertaking (if any) to see that all is in order,

checks the title-deeds proposed to be handed over with the abstract to

see that all that he has a claim to are there, and pays what upon the

balance of accounts appears as owing by his client for purchase-money
and interest, etc. Formerly where the vendor was not present the

purchaser's money was usually paid into the bank of the vendor, so as
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to ensure that it reached the persons entitled to receive it. But now
since the Conveyancing Act, 1881, and the Trustee Act, 1893, purchase-

money may be safely paid to the vendor's solicitor, even where the

vendors are trustees. The purchaser takes the conveyance and the

title-deeds and the acknowledgment (if any), and the transaction is

complete, with the exception of the stamps upon the deed. These will

be impressed by the Inland Eevenue authoritie^s at any time within one
month after execution, and this course is usually taken to avoid the

trouble of getting the unused stamp allowed for in case the prepared
deed has for any reason to be discarded before execution. Each party

has to bear his own costs in the matter unless otherwise stipulated for,

(which is rarely done), except as to attested copies of deeds not in his

possession furnished by the vendor, or other acts done by him not
required by law. Of course the expense of obtaining the execution of

all parties who are necessary to complete the conveyance must be borne
by the vendor.

The above is the usual course in an ordinary sale of land, but where
the property is sold in consideration of a fee-farm rent or other rent

charge, it is usual for the contract to provide that the conveyance shall

be prepared by the vendor, but at the expense of the purchaser, as it

partakes of the nature of a lease.

By custom which has become law the vendor must enter into

covenants for title. These are, however, not unqualified, but are

restricted so as to indemnify the purchaser only against the acts of the

vendor and of those through whom he claims otherwise than by purchase
for value, and of those who may claim under him in the future. As
the previous vendor for value will have entered into similar covenants,

an unbroken chain of covenants for title is thus established in favour of

the last purchaser, unless the vendor or his predecessor has purchased
from trustees or mortgagees, for where the vendor is a trustee or mort-
gagee he only covenants against his own incumbrances. See Title,

Covenants for.

Mortgages.—The course of proceeding in this case is similar to the

foregoing, the mortgagee being in the position of the purchaser, and his

solicitor preparing the deed. It is not, however, usual to have any
previous contract between the parties, so that in examining the title

and preparing requisitions the mortgagee's solicitor is not limited by
conditions and restrictions as in the case of a purchase, but he is only

concerned to make sure that the title is good. Moreover, the mortgagor
bears the expenses of the mortgagee as well as his own in the transaction.

The mortgagor also enters into general covenants for title not limited to

the acts of himself and his ancestors.

Lexise.—A lease is not usually preceded by an agreement, unless for

any reason the preparation of the formal lease must be unavoidably

delayed. Where there is such previous agreement, it is better to set

out in full the covenants intended to be inserted in the lease, rather

than refer to them generally as the " usual covenants." In the absence

of agreement the solicitor of the lessor prepares the lease, but at the

expense of the lessee, who may be sued for the costs (Grissell v. Bohin-

son, 1836, 3 Bing. N. C. 10; 43 E. E. 574); and the counterpart i&

prepared at the expense of the lessor. The lease is kept by the lessee,

and the counterpart, which is [executed] by the lessee only, is kept by
the lessor. [The counterpart is executed only by the lessee in order]

to avoid a second ad valorem stamp upon [it (sec. 72, Stamp Act, 1891)].
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Where there is an agreement for a lease [with covenants fully set out],

the parties [may, in some cases, be content to rest upon it, but generally

a formal lease should be executed. Where there is an agreement only

it] must, however, bear the same stamp as [a lease for the corresponding

term, and with the corresponding conditions].

Transfers of mortgage and assignments of leases partake partly of the

character of sales, partly of mortgages or leases (as the case may be), and
the practice is adapted accordingly.

Marriage Settlements.—Where the future husband settles land, his

solicitor, upon request, which however is often not made, furnishes an
abstract of his title to the solicitor of the lady, who peruses it and makes
requisitions as if acting for a purchaser. Upon the title being approved
of, the husband's solicitor prepares the draft settlement, which he
forwards to the other solicitor for approval. Where, however, there

is a mutual settlement, property being also brought in by the lady or

her father, the draft settlement is prepared by her solicitor, who, after

approval, engrosses it. The costs are paid by the husband after the

marriage.

Coijyholds.—The practice with regard to the examination of title and
the preparation of the surrender is similar to that in the case of free-

holds. When the surrender has been executed, the solicitor of the

surrenderee forwards it to the steward of the manor and attends at his

office by appointment, or at the next court, to take admittance, upon
payment of the fine and fees. If the manor is at a distance, the steward

will, for a special fee, appoint a deputy to take the surrender. The
solicitor for the purchaser is usually appointed the deputy.

Personalty.—It sometimes happens that a title has to be shown to

personalty by means of an abstract, as where a policy of assurance or

stocks or shares are standing in the name of a person who is dead or has

assigned them. The course of procedure is similar to that in the case

of real estate. The titles are usually short.

Wills.—The preparation of • wills and codicils does not follow so

settled a practice as that of the deeds above mentioned, these documents
being sometimes drawn by testators themselves. When drawn by
solicitors, they are engrossed on strong paper, usually brief paper, the

sheets bound together by tape, and secured by sealing-wax. The circum-

stances and desires of testators are so different that there is more room
for the ingenuity of the draftsman than in the case of ordinary legal

documents. When the property of the testator is " settled," the form
and arrangement of the clauses are similar to those of marriage settle-

ments. They are usually attested by the solicitor and his clerk. It is

a good plan for every sheet of the will to be signed by the testator and
the two witnesses at the bottom. The same persons should initial every

alteration, interlineation, and erasure, as, in the absence of proof to the

contrary, these will be presumed to have been made by the testator after

execution, and be ignored. Wills do not contain recitals, except where
they are operating as an exercise of a power of appointment.

Conveyancing is almost entirely carried out by means of deeds, that

is, writings under seal. As regards the sealing of deeds and their execu-

tion, physical construction, and engrossment, see Deeds. Since the

Conveyancing Act, 1881, a receipt is not put on the back as well as in

the body of the deed.

The presumption of law being that all alterations, etc., in deeds are

made before execution, it is not considered necessary to initial them.
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Every legal document is indorsed with a short description of its nature

and contents. Upon the top of the back is written the date, below this

in tlie case of a conveyance come the names of the vendor and purchaser,

and below this the nature of the deed; thus—"15th May 1897, Mr.
John Smith to William Eobinson, Esq.," and then, " Conveyance of a

hundred acres of freehold land in the parish of ." If the document
is only a copy or a draft, the words " copy " or " draft " are written above
" conveyance."

The old engrossing hand formerly used is now quite given up, except

sometimes for words to catch the eye, as " This Indenture," " Now this

Indenture Witnesseth," and even in those cases but rarely. Documents,
wliether conveyances of land or otherwise, are written in plain, clear,

ordinary writing ; no stops are employed, although brackets are used for

parenthetical statements ; and no word is begun at the end of one line

and finished at the beginning of'the next.

A deed of conveyance, transfer, or assignment has always a certain

customary form. It consists of (1) the date, (2) the parties, (3) the

recitals, (4) the operative part, (5) the parcels, (6) the habendum, (7)
the declaration of uses (if any), (8) the covenants for title (see Deed).
The recitals describe the nature of the estates and interests of the

conveying or transferring parties, and of the powers they are about to

exercise, and sometimes of their objects in executing the deed. They
explain the operative part, and act by way of estoppel upon the parties,

and are now of importance as being ijrimct facie evidence of the facts

they state after a lapse of twenty years. The habendum, ushered in by
the words " To hold," contains the limitation of the estate. In the case

of marriage settlements it is followed by a great variety of clauses

describing the uses and trusts upon which the property is to be held.

In drafting any but simple documents the practitioner writes only

on one side of the paper, in lines wide apart (about an inch), and with
a broad margin. He wTites thus about two folios on a page, a folio being

seventy-two words. If he writes more closely he is likely to find him-
self seriously embarrassed in making subsequent needful alterations and
additions. He uses a set of recognised abbreviations : thus " heredita-

ments " is written " heredts." or " hereds.; " " respectively," " resply.;" and
the everlasting word "said," "sd." Nearly every fourth word of an
ordinary draft may be thus shortened. These abbreviations are some-
times used in documents passing between one solicitor and another, as

in abstracts and fair copy drafts. One of the best known collections of

conveyancing precedents is printed in this manner.

When lengthy and complicated documents have to be drawn, as

conveyances with numerous recitals, or marriage settlements and wills,

it may be useful to make a skeleton draft first, noting the various recitals

or clauses proposed to be inserted in their order.

The provisions ordinarily occurring in legal documents have acquired

a settled and recognised phraseology, which has been found most apt for

the purpose, and which, by reason of its long employment, has been the

subject of numerous judicial decisions, which have determined its exact

scope and meaning. These are called " common forms," and are of great

service to the conveyancer. He inserts them in his drafts with little

or no alteration, knowing that he can rely on them for their particular

purpose. He is also aided by books containing collections of precedents

of entire documents of almost every kind and variety. By these means
he has called to his notice all the provisions which are appropriate to the
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circumstances of the case he is deaUng with, and is also supplied with
suitable phraseology. Collections of this kind have long been in use,

certainly since that compiled from the drafts of Sir 0. Bridgeman, who
flourished in the reign of Charles I. At the present day every practitioner

is familiar with the precedents of Davidson, Key and Elphinstone, Bythe-

wood and Jarman, Prideaux, and others. A book called Copingers
Index, which is an index to the precedents to be found in all the
ordinary conveyancing collections, both ancient and modern, will also

often be found very useful to the practitioner.

Although there are various methods of conveying real estate which
may be still made use of, as a bargain and sale, a feoffment, a lease and
release, yet in practice a, deed of grant is invariably used for freehold

estates. However, in the case of copyholds directed by a testator to be
sold by his executors, the ancient common law bargain and sale {q.v.) is

used. See Copyhold.
Conveyancers use special terms in the operative part of deeds of

transfer according to the nature of the transaction. Thus they "grant"
freeholds ;

" assign " equitable estates or leases ;
" surrender " a lease to

the owner of the reversion ;
" demise " for a term ;

" devise " real and
" bequeath " personal property by will. The words " enfeoff," " bargain

and sell," "alien," and "confirm" speak for themselves. The word
"convey" for real property has come into use in modern times.

Conveyancing, unlike ordinary literature, does not describe what has
occurred (except in the case of recitals), but is largely a compilation of

rules for the regulation of future conduct. It consequently contains

elaborate provisions designed to meet every possible contingency. The
layman thinks only of those events that will probably arise. He
assumes that his wife will survive him, their children will survive

her. The conveyancer anticipates all events that can arise. His
provisions are therefore often loaded with provisos, exceptions, and
additions. He uses no words of ornament, and never omits for the

sake of style any that he thinks necessary for removing possible

ambiguity. Thus he repeat names time after time, where the use of

the pronoun would leave any doubt as to the antecedent intended.

Whenever a person or thing has once been mentioned, it is always

afterwards referred to as the " said " so and so. Modern English is

ordinarily employed, but certain old-fashioned words, such as " wherein,"
" thereto," " hereinafter," are found useful, and constantly used. And
archaic forms are sometimes retained, as " this indenture witnesse^A,"
" doth hereby grant." In recitals, only matters of fact should be stated

;

all conclusions of law should be omitted. Hence it does not seem proper

to say "whereas by indenture of mortgage,'' or "0/ lease,'' but only
" whereas by indenture." Eecitals are usually made to follow exactly

the document recited, the present tense being changed into the past

tense. This sometimes leads to a curious result, as where a direction

that trustees " do and shall " becomes " did and should." Sometimes,

however, recitals summarise the effect of a document.

The length of documents dealing with property has become materi-

ally shortened of late years by the Conveyancing Acts, 1881 to 1892, the

Settled Lands Acts, 1882 to 1890, and the Trustee Act, 1893.

The practice of conveyancing, except in the case of wills, is confined

to members of the legal profession. Penalties are imposed upon anyone
except barristers, solicitors, special pleaders, and certificated convey-

ancers in this country, and the officially recognised members of the legal
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profession in other parts of the United Kingdom, who should draw deeds
for remuneration.

Charges.—The former method was to charge according to the length
of the document ; thus one shilling per folio was paid for perusing, two
shillings for drawing, sixpence for engrossing documents. Charges are

now, in the case of sales, mortgages, and leases, according to the amount
of consideration money, unless otherwise stipulated. Thus the pur-
chaser's solicitor is entitled to one and a half per cent, upon the
amount up to £1000, with a diminishing percentage on higher sums.
These charges are regulated by the Solicitors' Eemuneration Act, 1881,
and general orders made thereunder. See Solicitor, Remuneration.

[^Authorities.—See Preston, Conveyancing ; H. Greenwood, Practice

of Conveyancing ; Gover, Advising on Title ; and the books of precedents
above mentioned.]

Convict— Conviction. — These terms are in strictness

correlative.

By conviction at common law was meant a verdict or plea of guilty

followed by a judgment awarding punishment for the offence duly
entered of record (see Burgess v. Boetefeur, 1844, 7 M. & G. 481).

Upon the construction of certain statutes it has been held that convic-

tion is there used merely in the sense of a verdict or plea of guilty not
set aside though not followed by a judgment, as where a person is

merely bound over to come up for judgment {B. v. Blahy, [1894] 2 Q. B.

170); and it is to be understood in this sense in Acts increasing the

punishment and prescribing the procedure as to offences committed
after a previous conviction. The word is also now applied to decisions

of a Court of summary jurisdiction finding a person guilty of an offence

punishable as summary conviction. See Paley on Summary Convictions^

8th ed., p. 182.

Though a convict would naturally be taken to mean a person against

whom a conviction is made and recorded, the term is in practice applied

only to persons imprisoned after conviction on indictment under sentence

of imprisonment or penal servitude, and more particularly to persons

sentenced to penal servitude, when relegated to a convict prison (see 13

& 14 Vict. c. 39 ; 16 & 17 Vict. cc. 99, 121), and not confined in the

local prisons, now vested in the Crown, which have taken the place of

the old county and borough gaols and houses of correction. For the

regulations as to the custody and discipline of convicts, see Penal
Servitude; Prison.

The provisions of the Forfeitures Act, 1870, 33 & 34 Vict. c. 23, with

reference to the administration of the property of convicts, restrict the

meaning of the term to persons upon whom sentence of death or of penal

servitude has been passed upon a charge of treason or felony (s. 6), and
who are by the Act placed under civil disability as to suing or alienating

property or making contracts (s. 8). As to these provisions, see Carr v.

Anderson, 1903, 1 Ch. 90; 2 Ch. 279.

The disqualifying effects of a conviction can, as a rule, be wiped out

completely by a pardon, and for most purposes by suffering the sentence

imposed (33 & 34 Vict. c. 23, ss. 2, 7). But this rule does not extend

to the disqualification for holding a licence for the sale of intoxicating

liquors, and the electoral disqualifications which follow on the com-
mission of certain offences in connection with elections. But see

Disqualification ; Pardon.
VOL. III. 38
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Convocation.—The term Convocation is by English usage

applied to each of the two Provincial Synods of Canterbury and York.

There are two Convocations, one for each province, and the archbishop

as metropolitan is ex officio president.

Each of these Convocations is divided into two Houses, an Upper
and a Lower. The Upper House is composed of the metropolitan and
com-provincial bishops. The ex officio members of the Lower House are

the deans of the various cathedral and collegiate churches, and the

archdeacons. The Provost of Eton also has an ex officio seat in the

Lower House of Canterbury. Both Lower Houses contain a certain

number of elected proctors, representative of the chapters and clergy.

In practice the representation of the clergy is at present confined to

the beneficed clergy. In the Convocation of Canterbury each chapter

elects one proctor (including Westminster and Windsor), the clergy of

each diocese two proctors. In the Convocation of York the metro-

politan chapter elects two proctors, each other chapter one proctor ; the

clergy of each archdeaconry in England tw^o proctors ; and the Manx
clergy one proctor. It is submitted, however, on the authority of B. v.

Archbishop of York, 1888, 20 Q. B. D. 470, that the due manner {modus
dehitus) of representation of the clergy is a matter within the exclusive

cognisance of the president, and outside the interference of the tem-

poral Courts. See Randolph v. Milman, 1868, L. It. 4 C. P. 107, as to

the right of non-residentiary prebendaries to vote at elections of proctors

for the chapter, notwithstanding the Ecclesiastical Commissioners Act,

1840, 3 & 4 Yict. c. 113.

The Lower House of each province elect one of their number to be

prolocutor, subject to confirmation by the president. The custom in the

Southern Province is for the two Houses to sit separately. The custom
in the Northern Province has latterly varied. It is believed to be within

the power of the president in both provinces to command a sitting in a

full Synod, subject to the right of the Lower House to deliberate and vote

separately on any question. The assent of the Lower House is necessary

to a synodical act. Bishops suffragan do not at present sit as such in

the Upper House, though many of them sit as archdeacons or proctors

in the Lower House. The clergy of the Channel Islands, though under
the English See of Winchester, are not represented in the Convocation

of Canterbury. On the other hand, both the chapter and the clergy of

the Isle of Man are represented in the Convocation of York, and also

have their own statutory Manx Convocation, which is really in the

nature of a Diocesan Synod. The following tables show the customary
composition of the two Convocations :

—

CONVOCATION OF CANTERBURY.

Upper House.

Archbishop of Canterbury, President ; Bishops of London, Winchester, Bangor,
Bath and Wells, Birmingham, Bristol, Chichester, Ely, Exeter, Gloucester, Hereford,
Liclifield, Lincoln, Llandaff, Norwich, Oxford, PeterlDorougli, Rochester, St. Alban's,
St. Asaph, St. David's, Salisbury, Southwark, Southwell, Truro, Worcester.

Lower House.

Ex officio.—Deans of Canterbury, St. Paul's (London), Winchester, Bangor, Wells,
Bristol, Chichester, Ely, Exeter, Gloucester, Hereford, Lichfield, Lincoln, LlandafE
Norwich, Christchurch (Oxford), Peterborough, Rochester, St. Asaph, St. David'.

,
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Salisbury, Worcester ; Westminster, Windsor. Archdeacons of Canterbury, Maid-
stone ; London, Middlesex ; Winchester, Surrey, Isle of Wight ; Bangor, Merioneth

;

Bath, Wells, Taunton
; Birmingham

; N. Wilts, Bristol ; Chichester, Lewes ; Ely
Bedford, Huntingdon, Sudbury

; Exeter, Totnes, Barnstaple ; Gloucester, Ciren-
cester

; Hereford, Ludlow
; Stafford, Stoke, Salop ; Lincoln, Stow ; Llandaff,

Monmouth ; Norwich, Norfolk, Suffolk, Lynn ; Oxford, Buckingham, Berks
;

Northampton, Oakham, Leicester ; Rochester, Tonbridge ; St. Albans, Colchester,
Essex

;
St. Asaph, Montgomery, Wrexham ; St. David's, Cardigan, Brecon, Caer-

marthen
; Sarum, Wilts, Dorset ; Nottingham, Derby ; Cornwall, Bodmin ; Worcester,

Coventry, South wark, Kingston, Lewisham
; Westminster. Provost of Eton.

Elective.—One proctor each for the chapters of Canterbury, St. Paul's, Winchester,
Bangor, Wells, Bristol, Chichester, Ely, Exeter, Gloucester, Hereford, Lichfield,
Lincoln, Llandaff, Norwich, Christchurch, Peterborough, Rochester, St. Asaph, St.
David's, Salisbury, Truro, Worcester ; Westminster, Windsor. Two proctors for the
clergy of each diocese.

CONVOCATION OF YORK.

Upper House.

Archbishop of York, President; Bishops of Durham, Carlisle, Chester, Ripon,
Manchester, Liverpool, Newcastle, Wakefield, Sodor and Man.

Lower House.

Ex-ojjicio.—Beans of York, Durham, Carlisle, Chester, Ripon, Manchester. Arch-
deacons of York, Cleveland, East Riding, Sheffield ; Durham, Auckland ; Carlisle,
Westmoreland, Furness ; Chester, Macclesfield ; Ripon, Richmond, Craven ; Man-
chester, Lancaster, Blackburn ; Liverpool, Warrington ; Northumberland, Lindis-
farne ; Halifax, Huddersfield ; Man.

Elective.—Two proctors for the chapter of York ; one proctor each for the chapters
of Durham, Carlisle, Chester, Ripon, Manchester, St. German's (Isle of Man). Two
proctors for the clergy of each archdeaconry in England ; one proctor for the clergy
of the archdeaconry of Man.

The mode in which the Convocations are summoned is as follows:

—

On the dissolution of Parliament, the two Convocations are usually

dissolved. On the calling of a new Convocation the Sovereign's writ
directed to each archbishop commands him to " call together with all

convenient speed in lawful manner, all and singular the bishops of your
province, and deans of your cathedral churches, and also the archdeacons,

chapters, and colleges of the same province, and the whole clergy (Mum
derimi) of every diocese to appear before you," etc. The accustomed
place of meeting of the Convocation of Canterbury is " the Cathedral
Church of St. Paul, London," and every new Convocation assembles
there pro forma, being afterwards adjourned to Westminster. The
Convocation of York meets at "the Cathedral Church of St. Peter,

York." Since 1717 the two Convocations had been regularly elected,

but had never assembled otherwise than formally, till, in 1852, the

Convocation of Canterbury {temp. Archbishop Sumner), and, in 1861,

the Convocation of York {temp. Archbishop Longley), respectively met
for despatch of business, and have since regularly done so.

See further, as to the legislative powers of the Convocation, Ecclesi-
astical Law ; Submission of the Clergy.

The Upper Houses of Convocation have also, in certain cases, judicial

powers. By the Statute of Appeals, 24 Hen. viii. c. 12, s. 4, in any
•cause, matter, or contention which shall touch the King, his heirs or

successors, the party aggrieved may appeal "to the spiritual prelates

and other abbots and priors of the Upper House assembled and convo-

€ate by the King's writ," etc., i.e. to the Upper House of Convocation of
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the province. It was held in Gorham v. BisJiop of Exeter, 1850, 15 Q. B.

52; 7 St. Tri. (N. S.) 1071, that, even where the matter touched the

(rown, an appeal lay from the Arches to the Judicial Committee. But
this decision can hardly be regarded as conclusive. See S. C. in C. P.

(10 C. B. 102), and in Ex. (5 Ex. Eep. 630).

The trial of a bishop for an ecclesiastical offence may also take place

before the Upper House of Convocation of the province, as was recog-

nised in Beady. Bishop of Lincoln, 1889, 14 P. D. 88, in which case it was
held that the Archbishop of Canterbury sitting alone or with assessors

had jurisdiction over his suffragans.

\_Authorities.—Cardwell. DocumentaryAnnals and Sgnodalia; Wilkins,

Concilia; Lathbury, Hist, of Convocation; Joyce, England's Sacred Synods
and Acts of the Church; Gibson, Synodus Anglicana; Trevor, The Co7i-

vocations ; Godolphin, Bep. Can. 98, 586 ; Phillimore, Eccl. Law, 2nd ed.,

ii. 1530-1564]

Convoy.—To make sure that no Contkaband of War {q.v.) is

being carried by neutral merchant ships, belligerents are entitled to

stop them on the High Seas, and to exercise over them what is called

the right of Visit and Search {q.v.). This right is regarded by most
States as subject to the exception that when such merchant ships

are accompanied by an armed warship they shall be exempt from being

visited and searched. Voyages thus made are said to be made under
convoy.

In 1801 and 1802 treaties were entered into between Great Britain,

Eussia, Sweden, and Denmark, in which it was agreed not to admit the

contention that a convoyed ship or fleet should be exempt from the

right of visit and search. This arrangement, however, lasted only till

1812, and since then Great Britain has uniformly held that, in spite of

a convoy, neutral merchant ships are liable to the belligerent right of

visit and search.

Other European Powers and the United States incline to the opposite

theory. In treaties of the latter with various South American States

{e.g. with Venezuela, Jan. 20, 1836) the following provision touching

convoys is inserted :

—
" The declaration of the commander of the convoy

that the vessels under his protection belong to the nation whose flag he
carries, and, when they are bound to an enemy's port, that they have no
contraband goods on board, will be sufficient."

See also Wharton's Lnternational Laiu Digest, 1886, s. 346.

The Lnstitut de Droit Lnternational has laid down the rule as to

convoys in the following terms :

—

" When neutral ships of commerce are convoyed they shall not be

visited if the commander of the convoy delivers to the belligerent ship^

which stops him, a list of the ships convoyed, and a declaration signed

by him stating that there is no contraband on board any of them, and
giving the nationality and destination of the convoyed ships " {B^glement

Lnternational des Brises Maritimes, s. 16, Annuaire, 1888, p. 221).

Mr. Hall, after a careful examination of the subject, concludes that

the doctrine of immunity " is not embraced in the authoritative inter-

national law, and that while its adoption into it would probably be

injurious to belligerents, it is not likely to be permanently to the advan-

tage of neutrals " {Lnternational Law, 5th ed., p. 726).

[Authorities.—Hall, Lnternational Laio, 5th ed., 1904; Wharton, Ln-

ternational Laiv Digest, Washington, 1886 ; Calvo, Dictionnaire de Droit
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International, VduTi^, 1885; Fergnson, Liternational Law, 1884; Woolsey,
Liternational Laio, 1879 ; Wheaton, Elements of International Law,
edited by J. B. Atlay, London, 1904; Heffter, Droit International
Public, traduit par Bergson, Paris, 1866; Manning, Laiu of Nations,
bk. V. ch. xi.]

Copper Mine.—There is not much law applicable to copper
mines as distinguished from other metalliferous mines (see Mines and
Minerals). Copper ore sometimes contains also proportions more or

less rich of the precious metals, gold or silver, mines of which are royal

mines, belonging to the Crown. By virtue of 5 Will. & Mary, c. 6, the
owner of any mine containing copper ore may work it, although gold or

silver might be extracted from the same, without obtaining any licence

or paying any royalty to the Crown. The Crown, however, has the
option of purchasing such ore before removal at the price of £16 per ton.

Copper Works.—These works may be so conducted as to

produce a nuisance, and if so may come within the purview of the law
as to Nuisance {q.v.). The leading case of St. Helens Smelting Co. v.

Tipping, 1865, 11 H. L. C. 642; HE. E. 1483, was a case of nuisance
caused by smelting copper, which was held to be actionable. Such
works are now subject to special statutory regulations for minimising the

injurious effects of the vapours produced in them. See Alkali Works
;

Chemical Process.

Coppice or Copse (Couper) may be described as some-
thing between a wood and a plantation of trees ; but it is usually a

growth of trees or shrubs which is managed with the object, not of

producing large timber, but smaller growths to be rendered marketable
by periodical cuttings {Fitzharclinge v. Pritchett, 1867, L. E. 2 Q. B. 135).

Whether of natural growth or artificial plantation, it is regarded as

fructus indicstrialis, and the underwood, and in some districts also even
timber trees, are cut for use or sale at regular intervals, in accordance

with sylvicultural experience or local custom, and the produce of the

cutting may, as a rule, be appropriated by the tenant for life or years

of the land on which it takes place (Bashwood v. Magniac, [1891] 3 Ch.

306, a case in which all the authorities are fully discussed). A copse is

rateable under the Poor Law Acts as saleable underwood (43 Eliz. c. 2,

s. 1 ; 37 & 38 Vict. c. 54, s. 4). Setting fire to a copse is felony by 24
& 25 Vict. c. 97, s. 16; wilful damage thereto is a petty misdemeanor
under 24 & 25 Vict. c. 97, s. 22 ; and larceny or cutting with larcenous

intent is punishable under 24 & 25 Vict. c. 96, s, 33.

Coprolites.—in A.-G. v. Tomline, 1877, 5 Ch. D. 750, coprolites

were held to be minerals; they are likewise treated as such in the

Factory and Workshop Act, 1901, 1 Edw. viL, c. 22, Sched. VI. Part IL,

and in the Quarries Act, 1894, 57 & 58 Vict. c. 42, s. 1. In Dant v.

Moore, 1863, 9 L. T. 381, for the purposes of tollage under the Cam
Navigation Act, coprolites were held to fall within the clause imposing

tolls on " other goods, wares, and merchandise," and not within the clause

relating to " stone, pebbles, sand, clay, manure, limestone."

Copy of Depositions, Documents, Indict-
ments.—See Evidence; Indictment.
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Definition.—Lands held by copy of court roll are said to be of copy-

hold tenure; and, in the copy, such lands are expressed to be held

according to the custom of the manor, and usually (although not in-

variably) at the will of the lord. All such lands are also parcel of the

manor of which they are holden, and are not merely holden of the manor
—being in this particular (as in many others) different from the ancient

freehold lands of the manor—which latter are in no sense parcel of the

manor, and, although holden of the manor, they are not holden by copy,

but by freehold conveyance, with an acknowledgment of the tenure.

[For full definition, see Co. Litt., 57&-60a; Elton, Copyholds, pp. 1 et seq.

The lord or owner of the manor appoints a steward, who presides at the

customary courts, and conducts the business there. Both he and the

lord are said to be trustees of the court rolls for the tenants, and, as

between himself and the lord, the steward has the right to the possession

of the rolls for the purpose of discharging the duties of his office (Be

Jennings, [1903] 1 Ch. 906).]

Origin.—The origin of copyholds is to be found in the villein tenure

—villeins holding, or having held, patches or parcels of the lord's

demesne lands at the lord's will—that is to say, having had no legal

title originally to their patches or parcels, as against their lord. But
in process of time a custom became established conferring on the villein-

holder or copyholder a certain fixity of right to hold, or a certain right

to continue holding, his patch or parcel of the lord's demesne lands ; and
under this custom the copyholder became entitled to hold according to

the custom of the manor, the will of the lord being subordinated to such

custom.

Varieties and Sub- Varieties.—The custom of the manor above re-

ferred to operated, of course, within the manor only ; and the custom of

one manor might (and usually did) differ from the customs prevailing

respectively in other manors. And, accordingly, the quasi-estate in his

holding which the copyholder acquired under the custom of the manor
was in some manors a customary fee simple estate, while in others it

was an estate for lives or for years ; and copyholds fall therefore into

two great divisions, that is to say, copyholds of inheritance and copy-

holds for lives or for years. The copyhold of inheritance was by far the

most prevalent variety of the copyhold tenure—the copyhold for lives

or for years obtaining for the most part in ecclesiastical manors only,

and being (if the custom was so) renewable as of right and from time to

time for a further number of lives or further term of years, upon such terms
as the custom in that behalf appointed or prescribed {Duke of Grafton
V. Horton, 1726, 2 Bro. P. C. 284 ; 1 E. E. 946 ; Wcdker v. Lord AUngdmi,
1841, 10 L. J. K S. Ch. 289). Copyholds for lives or for years presented

therefore two sub-varieties, being either copyholds with the right of

renewal, or copyholds without any right of renewal.
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Limitation of Estates.—The copyhold of inheritance might (by the
copyholder) be limited or settled exactly, or almost exactly, as the fee

simple estate in lands of freehold tenure might be limited or settled, that is

to say, on A. for life, with remainder to B. for life, or (as the case may be)

in fee simple—each successive limitation being to hold (and being held)

according to the custom of the manor; and in some cases also the
limitation might be of an estate in tail

—

scil. where the statute de donis

conditionalihits (13 Edw. I. c. 1) had been adopted within the manor {Roe

& Crowe V. Baldtuere, 1793, 5 T. E. 104; 2 R. R. 550; Moore v. Moore,

1755, 2 Yes. 601 ; 28 E. R. 380). [Where the limitations are legal the

admission (vide infra) of the tenant for life is the admission of all in

remainder {Browns Case, 4 Rep., at fol. 225). Subject to there always
being a tenant on the roll {vide infra)] equitable limitations may be
created, as well as legal limitations. Also, and to the same extent that

limited estates and interests in lands of freehold tenure, e.g. life estates

and estates for years, might be settled or sub-limited, so copyholds for

lives or for years might be settled or sub-limited upon a succession of

limitations or sub-limitations—subject (in the case of each) to the sub-

limitations determining on the determination of the limited estate or

interest out of which they were created or sub-limited—or (where the

case was so) making a fresh start and acquiring a further continuance,

on the renewal of the copyhold grant for a further number of lives, or

for a further term of years—which renewal, as above is stated, was of

right when there was a custom of the manor to renew ; and the renewal

might (even when there was no such custom) have been in all cases

effected upon terms to be from time to time, and at the time of each

renewal agreed upon between the tenant and the lord. All such limita-

tions, or sub-limitations, by way of settlement of the copyhold estate

are, of course, to be distinguished from the copyhold estate itself for

lives or years, as originally subsisting or created, and arising according

to the custom of the manor.
Antiquity of—also Modern Creation of—Copyholds.—The quasi-estate

of the copyholder depending on the custom of the manor, and a custom
being necessarily of immemorial antiquity, it follows that, as a general

rule, the copyhold tenure cannot be created at the present day. But to-

that general rule there have always been two exceptions—and one of such

exceptions still exists, that is to say : Firstly, where there is (or was)

a custom for the lord to grant parcels of the waste lands of the manor
to hold by copy—all which grants required for their validity the consent

of the homage {q.v.) of the manor—there the parcels granted became
of copyhold tenure ; but, as regards all such grants, the consent of the

Board of Agriculture thereto is also now required to the validity thereof

;

and in every case the grant, being validly made, operates now to pass

a freehold interest to the grantee, exactly as if the copyhold tenure

resulting upon the grant were by an instantaneous enfranchisement

converted into freehold tenure (Copyhold Act, 1894, 57 & 58 Vict. c. 46,

s. 81). [See Common—Inclosure.'] And, secondly, where there is a

general inclosure of the waste lands of a manor, under the provisions of

a local inclosure Act, if the inclosure Act expressly enacts—as it in

general does—that the allotment to be made under its provisions shall

be of the like tenure as the ancient tenement in lieu of which, or in

respect of which, it is allotted, then, and in every such case, the parcels

of waste which are allotted in lieu of, or in respect of, ancient copyhold

tenements become of copyhold tenure, although (prior to the allotment)
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they were of freehold tenure ; and there is a general provision to that

effect contained in the General Inclosure Act, 1845, 8 & 9 Vict. c. 118,

s. 94, which general provision is still in full force, although, l)y the

Amendment Act of 1848, 10 & 11 Vict. c. Ill, s. 6, it is provided that,

subject to the sanction of the Board of Agriculture, any such copyhold

allotment may, with the consent of the lord and upon the request of the

allottee, be instantaneously enfranchised. And, of course, also by the

specific provisions of any particular statute, e.g. by the provisions of

any statute authorising the alienation of specific Crown lands, it may
be, but hardly ever is, directed that the parcels alienated (or some of

them) shall be holden of the Crown as lord, and shall be and remain
part or parcel of the Crown's demesnes, and shall be alienable by the

Crown grantee by surrender and admittance, and shall in all other

respects be enjoyed by the Crown grantee, according to the customs
of the Crown manor of Greenwich or other specified manor.

Alienation.—Copyholds of inheritance are descendible on the death

of the copyholder intestate; and copyholds for lives or for years will

also, upon such event, descend—or, speaking more properly, devolve

—upon the legal representative of the copyholder—at least, in the

general case. And the descent or (as the case may be) the devolution

is regulated by the customs of the manor in that behalf applicable ; and
so far as such customs are inapplicable, the descent or devolution will

be according to the rules of the common law as modified by statute.

Copyholds of every variety are now devisable, the Statute of Wills,

1 Vict. c. 26, having abrogated every custom of the manor to the

contrary. Also copyholds are now, in all instances, alienable inter vivos

—provided the mode of alienation inter vivos, which is appointed by the

custom, is pursued, and in some cases, e.g. where any statute appoints a

different or alternative mode of alienation, even without pursuing the

customary mode of alienation.

1. Descent.—And, firstly, as regards the descent or devolution of

copyholds upon an intestacy. Copyholds of inheritance descend upon
the customary heir, that is to say, upon the heir who is designated by
the custom of each particular manor; and where the custom is silent

(and so far as it is silent) regarding the heir, then these copyholds

descend upon the heir-at-law, that is to say, upon the heir according to

the course of the common law, as amended by the Descent Acts (3 & 4
"Will. IV. c. 106 ; 22 & 23 Vict. c. 35, s. 19). [By the Land Transfer Act,

1897, s. 1 (1), real estate descends on an intestacy to the personal repre-

sentative of the deceased, but the expression "real estate" is not (subs. (4))

to be deemed to include land of copyhold tenure or customary freeholds

(as described infra) in any case in which an admission or any act by the

lord is necessary to protect the title of a purchaser, so that the legal

interest in copyholds still descends to the heir. The equitable interest,

however, no act of the lord being necessary, does not, but devolves

upon the personal representative (Somerville and Turner, 1903, 2 Ch. 583).]

The customs regulative of the descent in one manor differ in general

from the customs which regulate the descent in other manors—there

being an almost infinite variety in the customs of descent in different

manors. The steward will, in the general case, certify the custom as to

descents, and indicate who is the customary heir ; but his certificate is

not in all cases sufficient—as it requires to be applied with knowledge
and discrimination ; and it is in no case conclusive. Copyholds for lives

or for years devolve upon the person nominated by and in the customary
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grant, but, in the general case, devolve not upon the customary heir
(because they are not, in fact, inheritable, and no custom as to the
descent thereof exists therefore), but devolve upon the legal personal
representative like personal estate. Also, both as regards copyholds of
inheritance {Bush v. Locke, 1834, 3 CI. & Fin. 721; 6 E. E. 1607; 39 K.
E. 115), and copyholds for lives or for years {Hinton v. Hinton, 1755,
Amb. 277; 27 E. E. 187), the descent or devolution is, in the case of
intestacy, subject in general to the widow's life interest or other her
widowhood interest therein, which interest (in the case of copyholds of
inheritance) is called her freebench; or where the deceased intestate
was a female, the descent of her copyholds of inheritance will be subject
(in the general case) to the estate of her husband by the curtesy, or to
other the husband's estate therein ; and the devolution of copyholds for
lives or for years may be subject to an analogous estate in the husband
(Broivris Case, 1581, 4 Eep. 21a; J)oe & Milner v. BrigUiven, 1809, 10
East, 583; 10 E. E. 395).

As examples of the various customs of descent the following may
be instanced, namely :—The custom of Tynemouth, whereby all the sons

succeed together as coparceners ; the custom of Islington, whereby, as
in freehold lands of Borough English tenure, the youngest son alone is

heir; the custom of Stepney and Hackney, whereby, as in freehold
lands of Gavelkind tenure {q.v.), all the males in equal proximity (or

who, by representation, are deemed to be in equal proximity), and not
merely all the sons, succeed together as coparceners ; and the manors
of Acton, Ealing, and Isleworth, whereby the youngest male of all

the males in equal proximity, and not merely the youngest son, is

heir.

Also, the customary descent is sometimes made to depend on
the circumstance of the intestate "dying seised'' not being applicable

where he was not, in the proper sense of the word, seised at the
time of his death; and sometimes, as where the intestate leaves

copyhold lands of different tenures, although within the same manor,
the customary descent is made to depend on the order of time in

which the intestate was admitted to the respective copyholds, the
youngest son or the eldest son being the heir to both, according as

the order of the admittances has been the one way or the other; so

that, in fact, the custom of descent in each particular manor, and as

regards the particular lands, is to be ascertained, and (being once
ascertained) is in each particular case to be applied with consummate
carefulness and accuracy.

2. Devise.—Secondly, as regards the devise of copyholds. Copyholds
are now devisable exactly as freeholds are devisable—and with the same
formalities, neither more nor less (1 Vict. c. 26). But anciently, and in

fact until the year 1815—when the Act, commonly called Preston's

Act (55 Geo. iii. c. 192), was passed, and which in this particular was
the precursor of the Wills Act, 1837—the only mode of devising copy-

holds was by first surrendering them {i.e. conveying them inter vivos)

to the lord of the manor to such uses as should by the surrenderor be

declared of and concerning them in and by his last will ; and the will

was a mere declaration of the uses and trusts to or upon which the

surrender was to operate; and such a will required no attestation

whatsoever. Therefore, prior to the Wills Act, 1837, 1 Vict. c. 26, it

was necessary that the testator should in all cases have been first

a,dmitted to the lands which he desired to surrender to the uses of this



602 COPYHOLD

will—for, as will presently be seen, no one but the admitted tenant on
the court rolls was competent to surrender his copyhold; but this

rule was, of course, applicable to the legal estate only, and not also to

the equitable estate in the copyholds—when the legal and the equitable

estates were in different persons. And here it is to be observed that a

devise of real estate generally would (and will) include the copyhold as

well as the freehold hereditaments of the testator {Chapman v. Hart,

1749, 1 Ves. 273; 27 E. E. 102^ \ Kidney v. Coussmaher, 1806, 12 Ves.

136; 33 E. E. 53; 2 E. E. 118); but a devise of the testator's freehold

estates would, of course, not extend to include his copyhold estates

{Quennell v. Turner, 1851, 13 Beav. 240; 51 E. E. 92; Bright-Smithy.
Bright-Smith, 1886, 31 Ch. D. 314).

And as regards copyholds for lives (or for years) which were (or are)

renewable—that is to say, renewable as of right—the copyholder {scil.

the first life) might devise the same, notwithstanding that the custom
of the manor should be that the copyholds should pass to the next life

or lives, the custom in question (when it exists) having reference only
to the legal estate and not to the beneficial interest {Smith v. Baher,

1737, 1 Atk. 385; 26 E. E. 246; Allen v. Bewsey, 1877, 7 Ch. D. 453);
for the second and third lives take only as trustees for the first life and
his devisees—unless, of course, the second and third lives, as being
children of the first life, or for any other reason, are themselves entitled

beneficially after the first Kfe {Jeans v. Cooh, 1857, 27 L. J. Ch. 202).

And as regards the devise of copyholds of inheritance generally, the

law is now well settled that the legal estate vests in the customary heir,

notwithstanding that there is an effective legal devise ; and it is divested

out of him and vested in the devisee, only if and when the devisee

accepts the devise, by, e.g. claiming to be admitted to the lands as

devisee {Glass v. Richardson, 1852, 9 Hare, 700; 68 E. E. 694); so that

the lord cannot seize quousque {vide infra) if the heir offers to be
admitted {Garland v. Mead, 1871, L. E. 6 Q. B. 441).

When the will contains no devise of the copyholds, but merely a
direction to the trustees or executors of the will to sell the copyholds,

in such a case also the copyholds vest in the customary heir until there

is a sale pursuant to the direction to sell, and thereupon they vest in

the purchaser on his claiming to be admitted thereto, equally as if he
were himself the beneficial devisee thereof named in the will {B. v.

Wilson 1862, 3 B. & S. 201 ; Townsend's Contract, [1895] 1 Ch. 716).

See manner of selling in such a case, Bargain and Sale.

In all other respects copyholds are like freeholds, as regards all the

incidents of the devise thereof, and as regards also the true construction

or effect of the devise and conveyance.

3. Surrender and Admittance.—Thirdly, as regards the alienation of

copyholds inter vivos. This alienation is effected, in the general case,

by surrender and admittance—the alienor (who for this purpose must
be the admitted tenant on the court rolls) {Doe d. Tofield v. Tofleld,

1809, 11 East, 246; 10 E. E. 496) surrendering the copyholds to the

lord to the use of the alienee, and the alienee coming in under the

surrender and being admitted by trie lord to the copyhold hereditaments

comprised in the surrender. And the rule is that the parcels shall be

accurately described in the surrender ; and also that the estate or interest

intended to be passed into the alienee should be expressly limited in

and by the surrender—for in both these particulars the surrender will

control the subsequent admittance when taken thereunder (Co. Cop. s. 41

;
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Scriv., 7th ed., pp. 86, 100-102). And although the surrenderee should

delay taking admittance, whereby the surrenderor remains the legal

tenant on the court rolls (Doe v. Tofield, 1809, 11 East, 250; 10 E. K.

496), yet the surrenderor is, after the surrender, but a trustee for the

surrenderee; and on the surrenderee taking admittance subsequently,

his admittance relates back to the date of the surrender, and that for

all purposes (Benson v. Scott, 1693, Garth. 276; Doe v. Hall, 1812,

16 East, 208); but if the surrender should have been voluntary (that

is to say, if the alienation was to a donee, and by way of gift only and
without valuable consideration), the surrenderor might afterwards sur-

render for value to some third person, and so defeat his former surrender

—at least, prior to the Voluntary Conveyances Act, 1893, 56 & 57 Vict,

c. 21, the surrenderor might have done so. [Forms of surrender and
admittance are given at the foot of this article. Where copyholds are

being conveyed together with land of other tenures it is usual to employ
a covenant to surrender, which, however, should always be followed

forthwith by the surrender itself. Vide infra.]

Where the alienation is intended as a security only—that is to say,

when it is by way of mortgage only—it is effected by a conditional sur-

render—that is to say, a surrender which is to become and be valid for

all purposes only in the event of the surrenderor's default in payment
of the mortgage debt. And under such a surrender the surrenderee

should not proceed to take admittance until such default—nor in fact,

in the general case, after such default, unless and until he has sold, or

is about to sell, or is transferring. And after a conditional surrender,

where it has not (and until it has been) followed up by an admittance,

the surrenderor remains the legal tenant on the court rolls, and the

surrender being in due course afterwards vacated by payment of the

mortgage debt, the surrenderor needs not, in such a case, to be admitted

again ; sectis, if the surrenderee by way of mortgage has meanwhile been

admitted under the conditional surrender (Favjcet v. Lowther, 1751, 2 Ves.

300 ; 28 E. R. 193 ; Gilb. Ten. 276). [In a mortgage, however, of copy-

holds it is necessary that there should be a deed in addition to the

surrender for the purpose of making the mortgagor enter into the usual

covenants for title and the payment of the money, and to confer upon
the mortgagee powers of sale and the like which cannot be contained or

implied in the surrender. This deed may be in the form of a covenant

to surrender, or may be subsequent to the surrender. See 3 Byth. &
Jarm., 4th ed., pp. 761 et seq., and Forms at the foot of this article.]

Where the alienor is one of several co-tenants, he can surrender his

undivided share ; and where the co-tenancy is a joint-tenancy, any such

surrender will operate as a severance of the joint-tenancy, and so will

defeat the right of survivorship {ConstaUes Case, Co. Litt. 59 &; Porter v.

Porter, 1606, Cro. (2) 100; Allen v. Nash, 1608, 1 Brownl. 127).

Although, as above indicated, the surrenderee may (and in some cases

ought to) delay taking admittance under his surrender, still he cannot,

in the general case, delay his admittance indefinitely. If, for example,

pending the surrenderee's delay the surrenderor should die, the court

roll becomes thereupon vacant, and the lord [whose right it is to always

have a tenant on the roll {Everingham v. Ivatt, 1872, L. R. 7 Q. B. 683)]

may forthwith (on due proclamation of the vacancy) seize the copyholds

into his own possession until someone entitled to take comes forward to

take admittance—this right of the lord being called his right of seizure

quousque to compel admittance [see Garland v. 3fead, 1871, L. R. 6 Q. B.
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441]. But until the roll is so vacant as aforesaid, the lord cannot, without
showing a special custom of the manor enabling him to do so, compel
the admittance of any surrenderee (Bassj^ool v. Loncj, 1600, Yelv. 1 ; Cro.

(1) 879). Also, a surrenderee who is desirous of selling (or even of

mortgaging) his copyholds is bound to be admitted in order to effect tlie

sale or mortgage ; because until he is admitted he cannot surrender to

the purchaser or mortgagee; and this is so, although he may be in

the actual possession and enjoyment of the copyholds, and otherwise be

exclusively entitled thereto (Doe v. Tofidd, 1809, 11 East, 246 ; 10 K. E.

496). Also, a surrenderee wiio is desirous of enfranchising his copyhold
tenement—in manner hereinafter indicated—must first of all procure

himself to bo admitted to his tenement ; for the lord is not compellable

to regard anyone as tenant who has not been admitted or who is not

entered on the court rolls as the tenant (Copyhold Act, 1894, s. 1

;

Wilson V. Allen, 1820, 1 Jac. & W. 611 ; 37 E. K. 501 ; 21 E. E. 255).

When, however, the copyhold has been limited to A. for life, with
remainder to B. in customary fee simple, the admittance of A. (although

but for his life) will operate and enure as the admittance of B. also—at

least, in general (Doe v. Jenney, 1804, 5 East, 522 ; 7 East, 22 ; Everinr)-

ham V. Ivatt, 1872, L. E. 7 Q. B. 683, 1873, 8 Q. B. 388). Also, in the

case of co-tenants who are joint-tenants, the admittance of one of such

tenants is the admittance of all of them ; and on the death of one of

them, before any severance of the jointure, his share will survive to the

others, and they need not be admitted de novo in respect of such share

{Mortimer's Case, 1630, Het. 150; Eeid v. Shergold, 1805, 10 Ves. 370;
32 E. E. 888) ;

[but there may be a custom that one only of joint-tenants

shall be admitted {Hotvard v. Givynn, 1901, 84 L. T. 505)] ; and similarly,

if one of the joint-tenants releases his undivided share to the others

(Wase V. Pretty, 1622, Win. 3); but co-tenants who are tenants in

common and not joint-tenants are differently situated in all these

respects (Fisher v. Wiyy, 1701, 1 Salk. 391; Attree v. Scutt, 1805,

6 East, 484).

A surrenderee (or other legal alienee) of copyholds will occasionally

be admitted by implication, e.g. by his payment of the quit rents to the

lord and by the lord's acceptance of such quit rents from him as the

copyholder ; and such admittance supersedes the necessity of an express

admittance, whether for the purpose of vesting the legal estate in the

surenderee or even, semhle, for the purpose of shutting out the lord's

right of seizure qitousque—the lord's omission in such a case to enter the

implied admittance on the court rolls being the lord's own default, semUe.

[See Scriv. CoiJ., 7th ed., 138.]

4. Statutory Suhstittites for Surrender and Admittance.—The aliena-

tion of copyholds by surrender and admittance, although it is the

recognised customary assurance thereof, is not in every case essential

;

that is to say, the alienation may, in certain cases, be effected otherwise

than by surrender and admittance. Thus, a copyholder whose lands have
been taken under the provisions of the Lands Clauses Consolidation Act,

1845 {q.v.), 8 Vict. c. 18, may convey them to the company by a common-
law deed, usually a deed poll; and the title acquired by the company under
such a deed is the effective legal title, equally as if a surrender had been

the mode of alienation adopted—but with this difference, namely, that

the company need not (and should not) as surrenderee proceed to obtain

admittance, but may proceed to enfranchise without being first admitted.

[See as to effect on fines, etc., before enrolment (Leconfield v. L. & N.- IV.



COPYHOLD 605

Ely. Co., [1907] 1 Ch. 38]. Again, when copyholds are settled on A. for life

with remainders over, and A. sells the copyholds for the customary fee

simple estate therein, under the power in that behalf given to him by
the Settled Land Act, 1882, he may, by the common-law deed in that
behalf appointed by sec. 20 of the Act, effectively and legally pass the
copyholds to the purchaser for the whole legal fee-simple estate therein

;

and the grantee under such a deed is entitled to be admitted—and may
even compel the lord to admit him—thereunder (45 & 46 Vict. c. 38),
[and if the deed is by an equitable tenant for life the lord cannot demand
a fine as if the trustees had been admitted {Be Naylor & Spendla, 1886,
34 Ch. D. 217)]. Also, under the provisions of the Bankruptcy Act,

1883, s. 50, the trustee in the bankruptcy may, and without being him-
self first admitted thereto, alienate the copyholds of the bankrupt by a
common-law deed ; and the alienee may compel the lord to admit him
under the deed [upon payment of fine and fees in respect of his own
admission only]. And under the provisions for the exchange of lands,

which are inserted in the Inclosure Acts {q.v.), 1845-1868, the parties

may, in general, effect an exchange of their copyhold tenements by a deed
or deeds in the prescribed form—and sometimes even by an order of

exchange without any deed ; and similarly, partitions may be effected of

copyhold lands by an order of partition—and neither under the order of

exchange nor under the order of partition is any subsequent admittance
required; but the deed or order must be entered on the court rolls.

Also, under the provisions of the Trustee Act, 1893, 56 & 57 Vict, c 53,

s. 34, where the copyhold lands are held upon trust (either express or

implied), an alienation thereof to new trustees, or (as the case may be)

to a purchaser, may be effected by a vesting order of the Chancery
Division of the High Court (or, in certain cases, of the County Court),

which order may be made either with or without the consent of the lord

of the manor ; l3ut, semUe, the alienee must in due course procure him-
self, in either case, to be admitted on the court rolls under the order, so

as to entitle the lord to his fine and the steward to his fees by and in

respect of the admittance. [The vesting of land on the appointment of

new trustees by simple declaration provided for by the Trustee Act, 1893,

does not apply to copyholds (s. 12 (3).)]

Fines and Fees on Alienations, Descents, etc.—And as regards the
lord's fines and the steward's fees—both the fines and the fees are

determined by the customs of the manor.

(1.) Fines.—In the general case the fines are payable on the death
of or on any alienation by the copyholder—but not (save in the most
exceptional cases) on the death of, and in no case upon any alienation

by, the lord. [An incident of copyhold tenure is also the Heriot {q.v.\

payable (usually) on death from the dead (or on alienation from the

outgoing) tenant. Fines or reliefs are payable by the incoming tenant

(Scriv. p. 249.] Also, the rule is that a fine is payable on admittance
only—and therefore in no case when no admittance is required. And
the fines payable are either arbitrary or certain, according as the custom
has appointed ; but even where arbitrary, the fines must be reasonable.

A fine arbitrary is measured by and with reference to the annual value

of the copyhold tenement ; and in the case of copyholds of inheritance,,

two years' improved annual value in the case of a descent or devolution

on death, and one and a half year's improved annual value in the case

of an alienation inter vivos, is in general the reasonable maximum ; but

in exceptional cases, one year's improved annual value would be the
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reasonable maximum. [The fine arbitrary is payable on the admittance,

and the Statute of Limitations, 3 & 4 Will. iv. c. 42, s. 1, to recover it,

runs against the lord from the date of the admittance {MoncJdon v.

Payne, [1899] 2 Q. B. 603).] In the case of copyholds for lives (or for

years) that are renewable as of right, the fine is certain beforehand, and
is not calculated as in the case of copyholds of inheritance; and, of

course, where the renewal is not as of right, the amount of the fine

payable for the renewal is merely a matter of bargain between the lord

and the tenant. A fine certain is when, e.g., 6s. 8d., for each house or

for each acre of land is appointed by the custom. And, in the case of

arbitrary fines, there are many distinctions taken by the particular

customs of particular manors. For example, in some manors the fine on
a descent is nominal only, while on a purchase, and even upon a devise,

it is of the full maximum amount, and sometimes of even more than the

full maximum amount ; and in other manors, persons who are already

copyhold tenants of the manor, pay merely nominal (or very small) fines

on their admittances to other copyhold tenements acquired by them

;

and in these lastly mentioned manors a man is permitted to purchase

first a small tenement, taking admittance thereto, and paying his full

arbitrary fine in respect thereof, in order to escape payment of any
further fine (save a nominal fine) on his subsequent purchase of a larger

tenement or tenements. [A purchaser of several distinct copyhold

tenements under one disposition cannot, however, split his admittances

and compel the lord to admit him to one tenement only (Johnstone v.

Spencer, 1885, 30 Ch. D. 581.] Also, in the case of copyholds which have

been limited to A. for life, with remainder over to B. in customary fee

simple, the fine payable when arbitrary is apportionable between A. and
B.—unless when by the custom of the manor the lord is entitled (which

he seldom or never is) to exact a full fine from the remainderman as

well as the full fine from the tenant for life. Also, where admittances

have been delayed or neglected, a double, and (sometimes) even a treble

fine, will be payable ; for the rule is that a fine is payable in respect of

each devolution of the tenement ; and therefore, firstly, only one fine

will be payable when there is but one devolution ; but, secondly, two
fines will be payable when there have been two devolutions, and, in

fact, as many fines as there have been devolutions—being devolutions

through or under the last admitted tenant. But when the apparent

devolution is not, in fact, a devolution, but is a mere substitution for

some intermediate devolution ; also, where the apparent devolution is

not through or wider, but is quite apart from, the intermediate devolu-

tion, as where it is (e.g. under the Settled Land Act, 1882, s. 20) a

statutory supersession of such intermediate devolution, no fine will, in

either of such cases, be payable in respect of such intermediate devolu-

tion, and the only fine payable will be in respect of the devolution

which is in substitution for, or (as the case may be) in supersession of,

the intermediate devolution—all which matters are fully treated of in

Scriven on Copi/holds, 7th ed., by Brown, on pp. 184-188. Therefore,

also, when a testator has directed his executors to sell his copyholds, and

they have sold them, the purchaser becomes like the direct devisee

thereof under the testator's will, and the legal estate which was in the

testator (and which has been for the moment vested in the customary

heir) vests in the purchaser as if by one devolution out of the testator

—

and the purchaser pays in such a case only one fine on his admittance

;

and similarly, in all cases of executory devises and of estates arising



i
COPYHOLD 607

under the exercise of powers of appointment and of statutory powers
{Randficlcl v. Randfield, 1860, 1 Drew. & Sm. 310 ; 62 E. E. 398 ; Naylor &
Spendlas Contract, 1886, 34 Ch. D. 217). On the other hand, as regards

joint-tenants—the admission of any one of whom is the admission also of

the others—there are as many fines payable as there are joint-tenants

admitted by the admittance of the one ; and the usual practice in such
cases has been, to take for the first tenant a full fine of two years' value,

and for the second tenant a fine of half that amount, and for the third

tenant a fine of one-half of that one-half, and so on throughout the

number of tenants—a practice which has now become, in fact, a well-

established principle of copyhold law {Lord Wellesley v. Withers, 1855,

4 El. & Bl. 750 ; Bence v. Gilpin, 1868, L. E. 3 Ex. 76).

And as regards the assessment of the fine payable—whether it be a

single fine, a double fine, or a treble fine—the rule is that the steward
shall assess it, but at his own (and the lord's) peril in case of excess

;

and the assessment should be made in respect of each copyhold tenement
separately from the other tenements comprised in the devolution (but

see Johnstone v. S'pencer, 1885, 30 Ch. D. 581); all which having been
done, and the amount or aggregate amount of the assessment having

been demanded, the lord may thereupon proceed to recover the fine by
action of debt, within six years from the date of the assessment and
demand, but not afterwards {Fraser v. Mason, 1883, 10 Q. B. D. 398

;

11 Q. B. D. 574).

(2.) Fees.—The steward's fees being fees properly so called, and not

being mere charges by the steward for work done, are payable in respect

of every act of court ; and by act of court is intended, e.g. the taking

of a surrender and the entry thereof (with or without the subsequent

admittance) on the court rolls of the manor ; and the rule is that the

steward may (by special custom) charge a separate fee in respect of each

separate copyhold tenement, even where several of such tenements are

inserted or comprised in one admission ; but in general, that is to say, in

the absence of such special custom, he can in such a case charge one full

fee only for the first of the distinct or separate tenements comprised in

the admission, getting, however, a further payment on account of or in

respect of each tenement beyond the first that is comprised in the

admission, or (as it is said) for each ac etiam in the admittance, and such

further payment is in the nature of a payment upon a qicantum meruit,

and sometimes the whole fee will be ascertained on a quantuiii meruit

{Traherne v. Gardiner, 1856, 5 El. & Bl. 913). And here it is to be

observed that for the purposes of the steward's fees (as, indeed, for other

purposes generally) each undivided share in a copyhold tenement is itself

a distinct and separate tenement (Attree v. Scutt, 1805, 6 East, 476).

When the alienation of the copyhold tenement has by the express

provisions of the statute law been disencumbered of certain of its

customary formalities (being formalities in respect of which the steward

was theretofore entitled to a fee)—and also where, by the like statutory

provisions, a mode of conveyance of the copyhold tenement other than

the customary one has been appointed or substituted—it is, in general,

provided that the simplifications and other provisions of the Acts shall

not affect or prejudice the steward's fees—^and of these Acts, the Wills

Act, 1837, 1 Vict. c. 26, the Lands Clauses Consolidation Act, 1845,

8 Vict. c. 18, and the Settled Land Act, 1882, 45 & 46 Vict. c. 38, are

the chief examples ; and by all of these Acts, the steward's fees are

maintained intact, although, of course, they are not increased thereby
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{Naylor & Spendlas Contract, supra). And after an enfranchisement of

copyholds under the Copyhold Acts, 1841-1857, special provision was
made by these Acts for the steward's fees, and for compensating him
for the loss of fees which the enfranchisement would occasion; and
these provisions are continued by the Copyhold Act, 1894, 57 & 58 Vict,

c. 46, as regards enfranchisements under that Act.

Customary Freeliolds.—What has been above written has had refer-

ence to copyhold lands properly so called ; but besides these lands there

are other lands of customary tenure, which have been not unfrequeutly

called customary freeholds. Now these so-called customary freeholds

are, in reality, merely copyholds, with hardly a single feature of differ-

ence {Doe d. Beay v. Huntingtoyi, 1803, 4 East, 271); that is to say

—

just as the timber trees growing upon and the mines and minerals

(including the clay, sand, and gravel) within or under copyholds,

properly so called, belong in general to the lord, the tenant having in

general only certain limited rights (called estovers) therein or thereto

—

so the timber trees upon and the mines and minerals within or under

these so-called customary freeholds belong in general to the lord, the

tenant having in general but a right of estovers therein or thereto ; but

in either case the custom may enlarge the tenant's right and even

divest the lord altogether of his right in the timber trees and mines.

And, again, customary freehold lands are held by copy, equally with

copyhold lands properly so called, and the mode of alienation which is

prescribed by the custom for copyhold lands is the mode of alienation

which is prescribed also for the customary freehold lands ; and the

customary freeholds are in all respects held according to the custom of

the manor, equally as the copyhold lands are holden ; and they are also

parcel of the manor, and not merely holden of the manor. And in all

the particulars aforesaid these customary freeholds (equally like copy-

holds proper) are wholly distinguishable and distinguished from the

ancient freehold lands within and holden of the manor, which were

referred to in the definition of copyholds given above.

There is, it is true, one particular in which these so-called customary

freehold lands resemble the ancient freeholds of the manor ; but in that

particular, copyholds properly so called also resemble these ancient

freeholds, that is to say, the particular incident of escheat, per defectum

sanr/uinis, that is to say, lands whether of ancient freehold or of

customary freehold tenure, and also lands of copyhold tenure, properly

so called, in case the tenant thereof dies intestate and leaves no heirs,

escheat to the lord for want of such heir. See Escheat. And there

are other particulars in which the two tenures of ancient freehold and
of customary freehold, more or less, agree; but in every one of these

particulars the copyhold tenure proper also agrees with the ancient

freehold tenure as with the customary freehold tenure, as, e.y. in the

right of common which is appendant or appurtenant (q.v.) to lands of

each of these three tenures in or over the waste lands of the manor.

There are also to be found in certain manors—being manors which
in Domesday Book are mentioned to have belonged to Edward the

Confessor, and then to belong to William the Conqueror—copyhold

and customaryhold lands called ancient demesne lands. See Ancient
DExMESNE.

Incidents of Copyhold Tenure.—The incidents of tenure annexed to

lands of copyhold tenure, besides the incident of escheat already men-
tioned, are principally the following, that is to say :—(1) Fealty

; (2) suit
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of court
; (3) quit rents

; (4) reliefs
; (5) heriots

;
[and (6) freebench]

;

for the nature of each of which incidents of tenure reference is made to

the title itself.

[Remedies.—For breach of the conditions on which copyholds are

held, tJie lord can proceed by presentment (to the customary court), fine,

and forfeiture. There is much learning as to when the lord can forfeit

without presentment (see Scriv., 7th ed.,p. 218). To recover fines or, where
there is a custom for the tenant to repair, damages for non-repair, the lord

is not, however, relegated to his remedy in the court of the manor, but can
bring an action on the implied contract to pay or to put in repair {Fraser

V. Mason, 1883, 11 Q. B. D. 574; Blachmre v. White, [1899] 1 Q. B. 293;
and see Galhraith v. Foynton, [1905] 2 K. B. 258). The remedy of the

tenant, e.g. to procure admittance, to enrol surrender, and the like, is by
mcmdanms in the King's Bench (F. v. Coggan, 1805, 6 East, 431 ; 8 R. II.

599), or by order in the nature of a mandamus in the Chancery Division.

The equitable jurisdiction of the Courts can be invoked, both between
lord and tenant, as we have suggested (see A.-G. v. Sandover, [1904]
1 K. B. 689, for an example), and between copyholders themselves

(e.g. partition, specific performance, and the like). The lord cannot
apply to the Court to compel admittance, his remedy being to seize

quousque.']

DisadyVantages of the Copyhold Tenure.—Besides these incidents of

tenure properly so called there are also certain disadvantages annexed to

lands of copyhold tenure ; that is to say, besides their liability to fines

already dealt with, and besides the necessity for observing in the aliena-

tion thereof the mode of alienation appointed by the custom, with the

fees payable to the steward on every such alienation, there are the

following further disadvantages, namely:

—

The copyholder, although entitled for the customary fee-simple, is

restricted in his powers of leasing his lands, being able to lease for one

year only, or (if the custom so prescribe) for three years or so ; and he is

restricted also in his power of using the land, being, e.g. unable to commit
waste upon his tenement, save at the risk of forfeiting his tenement ; and
for the doing of waste, or for the making of a lease beyond the term
appointed by the custom, he is required at considerable expense to pro-

cure from the lord, through his steward, a licence to commit the waste,

or to make the lease ; and the licence is only to be obtained upon terms

profitable to the lord. And that is so, although the waste intended to

be committed is ameliorative w^aste, and although the longer duration of

the lease will enhance the rent, so that the arbitrary fines to become
and be payable to the lord on the next devolution of the tenement will

be correspondingly and considerably increased, being (as they will be)

assessed upon the then improved annual value. And these disadvantages

are commonly considered of a more vexatious character than the mere
liability of the land to the incidents of the copyhold tenure, which are

above enumerated.

Enfranchisements and Commutations.—And accordingly it has been

the wish of copyholders to sometimes commute these burdensome
incidents, or to more often enfranchise the tenement, and so get rid

of them altogether; and the legislature has also, from time to time,

provided facilities for their commutation, and also for the enfranchise-

ment of the copyhold lands. And, in conclusion of this article, it is

proposed to consider the subjects of enfranchisements and incidentally

of commutations.
VOL. III. 39
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1. Enfranchisements.—Now an enfranchisement may be effected by
agreement of the lord and tenant, and either apart from the Copyhold
Acts altogether, that is to say, purely under the common law, or under
and pursuant to the provisions in that behalf contained in the Copyhold
Acts ; and commutations also may in like manner be effected by such

agreement as aforesaid between the lord and the tenant. Also, com-
pulsory enfranchisements may be effected—that is to say, enfranchise-

ments at the instance of either the lord or the tenant may be compelled

—but only under the Copyhold Acts, and according to the compulsory
provisions in the Acts contained ; but all commutations were (and are)

voluntary only, and not compulsory.

(A.) Enfranchisements at the Common Law.—And firstly, as regards

an enfranchisement apart from the Copyhold Acts, i.e. at common law.

[If a copyhold estate escheats, or is forfeited to the lord who grants a lease,

or makes other conveyance inconsistent with the custom, the custom is

destroyed, and the land can never thereafter be regranted by copy. Thus
extinguishment is effected and the copyhold is enfranchised,] A lord

entitled in fee simple, or for a limited estate, but with an express power
of sale or of enfranchisement, may agree with the copyholder for an
•enfranchisement of the copyhold tenement ; and the copyholder, although

entitled for his life only, or for any other limited estate only, may accept

such an enfranchisement, the enfranchisement in such case enuring for

the benefit of all the remaindermen as well ( Wynne v. Gookes, 1 Bro. C. C.

515; 28 E. K. 1269); [but this is only in equity, the legal interest in

remainder in the copyhold remaining outstanding, and withal, appearing

somewhat doubtful in the case of tenancies for life {Re Hart, 1889, 41

Ch. D. 547 ; see 2 Byth. & Jarm., infra)']. But upon such an enfranchise-

ment the tenant for life pays the whole cost thereof, that is to say, both

the compensation to the lord (commonly called the enfranchisement

consideration), and also the costs and expenses or the legal charges of

the enfranchisement, without, in the general case, any right to contribu-

tion from the remainderman. And besides that disadvantage, every

•common-law enfranchisement is affected by all (if any) the mortgages

and charges which affect the manor itself ; and the lord's title requires

therefore in every such case to be investigated and approved. Also,

a common-law enfranchisement will defeat and destroy the rights of

common over the waste lands of the manor, which were theretofore

appurtenant to the copyhold estate ; and such rights of common must
therefore, in every case of a common-law enfranchisement, be regranted

or recreated, and made appurtenant again to the enfranchised tenement,

in and by the deed of enfranchisement by which the enfranchisement is

effected {Bradshaio v. Eyre, 1597, Cro. (1) 570). Also, upon a common-
law enfranchisement, the mines and minerals invariably pass by the deed
into the tenant, unless they are expressly excepted and reserved to the

lord, so that an express exception and reservation thereof is necessary.

Also, no right of escheat to the lord—nor, in fact, any ancient service

—

can be validly reserved upon a common law enfranchisement {Bradshaw
V. Lawson, 1791, 4 T. R. 443 ; 2 R. R. 429 ; Doe d. Reay v. Huntington,

sup^a). And for these reasons enfranchisements at common law have
been largely superseded by enfranchisements under the Copyhold Acts.

[See, on this subject, " Dissertation," in 2 Byth. & Jarm., p. 862.]

(B.) Enfranchisements under the Coj)yhold Act, 1894.—Secondly, as

regards enfranchisements under the Copyhold Acts. These enfranchise-

ments are either voluntary or compulsory, i.e. either pursuant to an
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agreement between the lord and the tenant, or merely pursuant to a

notice given by either to the other requiring an enfranchisement. These
enfranchisements were first authorised, where voluntary, by the Copy-
hold Act, 1841, 4 & 5 Vict. c. 35 ; and, where compulsory, by the

Copyhold Act, 1852, 15 & 16 Vict. c. 51 ; and the Copyhold Acts which,

prior to August 25, 1894, were in force were the Copyhold Acts, 1841,

1853, 1858 (21 & 22 Vict. c. 94), and 1887 (50 & 51 Vict. c. 73) [all the

above Acts are now repealed (see sec. 100, Copyhold Act, 1894)]. But
all such enfranchisements are now effected under the Copyhold Act,

1894, alone (57 & 58 Vict. c. 46), which last-mentioned Act has em-
bodied (with numerous simplifications) all the provisions relative to

enfranchisements that were theretofore contained in the prior Copy-
hold Acts, besides certain other provisions also contained in the prior

Acts ; and it is now required by the Copyhold Act, 1894, that every

enfranchisement, whether voluntary or compulsory, shall be sanctioned

by the Board of Agriculture ; where the enfranchisement is voluntary

it is effected by a deed, and where it is compulsory it is effected by
an award. And under the Act, lords entitled for limited estates and
tenants entitled for limited estates are authorised respectively to make
and to accept enfranchisements; and upon any such enfranchisement,

whether voluntary or compulsory, the tenant for a limited estate who
pays the whole enfranchisement consideration or the whole costs is

entitled to charge the enfranchised tenement with the capital sum so

expended by him, so that he is eventually recouped the whole of such

expenditure, paying only, in the meantime, the interest on the charge.

Also, the enfranchisement is and remains valid and effective, irrespec-

tively of the lord's title to the manor, and although that title should

afterwards be evicted ; and the enfranchisement is in no way affected by

the mortgages or charges which affect the manor—so that there is no

need in any case to investigate the lord's title at all. Also, the enfran-

chisement does not defeat or destroy the right of common—which needs

not therefore to be expressly regranted or recreated ; and the enfran-

chisement does not pass to the tenant or include (unless where the deed

or award of enfranchisement expresses that it does include) the mines

and minerals—so that there is no occasion in the deed or in the award

to expressly except and reserve the mines and minerals to the lord.

Also, the right of escheat is, by the express provisions of the Act,

reserved to the lord, in case an escheat should afterwards happen of

the enfranchised tenement.

Upon a compulsory enfranchisement, the enfranchisement considera-

tion may be either a lump sum payable at once or (at the option of the

tenant) a rent charge in perpetuity—and the rent charge may be after-

wards redeemed by the tenant ; and upon a voluntary enfranchisement,

the enfranchisement consideration may be either such lump sum as

aforesaid, or such perpetual rent charge as aforesaid—according as shall

have been agreed ; or it may, subject to certain restrictions imposed by

the Act, be a conveyance to the lord of other lands, or of mines and

minerals, or of the tenant's rights in or over the waste lands of the

manor.
And whether the enfranchisement is voluntary or is compulsory, the

effect of it, once it is completed, is to render the land of freehold tenure,

holden (like ancient freehold lands are holden) of the lord of the manor,

with the incident of escheat annexed, but otherwise freed and discharged

of and from all customary rules of descent, and of and from all (if any)
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customs as to dower (or freebeiich), or as to the husband's curtesy estate,

and of and from all other customs whatever; and the enfranchised land

becomes thenceforward sul)ject only to the rules of descent that are

applicable to freehold lands, and to the ordinary law as to dower and as

to the curtesy estate; and all the old disadvantages attaching to the

copyhold tenure (including the old restrictions upon the leasing of the

tenement, and upon the user of the tenement, or as regards committing
waste thereon) are wholly discharged, unless when they (or any of them)
are expressly continued in or by the enfranchisement deed or enfranchise-

ment award. And the tenement, when enfranchised, is held by and
according to the title thereto prior to the enfranchisement ; and any
mortgages upon or leases of the copyhold tenement become mortgages
upon and leases of the enfranchised tenement; and any limitations

existing in the copyhold tenement prior to its enfranchisement become
limitations also of the substituted freehold tenement.

2. Commutations.—As regards commutations—as effected under the

earlier Copyhold Acts—these were either general or particular, being

general when they applied to all the copyhold lands within the manor,
and being particular when they were only of the copyhold lands of a

single tenant; and these commutations were by agreement in every
case, and the agreement itself, without more, operated to effect the

commutation ; but the effect of a commutation was very different from
the effect of an enfranchisement—for by the commutation (whether
general or particular) the old rents, fines and heriots were discharged

—

the lands becoming subject in lieu thereof to either a commutation rent

charge or a commutation fine, according as had been agreed; and the

timber became the tenant's; but otherwise the lands continued to be
held by copy, and were conveyed by surrender and admittance as before,

and they remained parcel of the manor as before—discharged neverthe-

less of and from all customary modes of descent, and of and from all (if

any) customs as to freebench or as to the husband's curtesy estate,

becoming in these particulars subject to the ordinary law.

3. Miscellaneous Statutory Enfranchisements. — Enfranchisements
might also be and still may be effected under various other Acts, uncon-

nected (or only distantly connected) with the Copyhold Acts, e.g. under
the Settled Estates Act, 1877 ; under the Settled Land Act, 1882 ; and
(in the case of Church lands) under the Ecclesiastical Leasing Acts, 1851
and 1854—or under the Statutes 5 & 6 Vict. c. 108, 21 & 22 Vict. c. 57,

and 24 & 25 Vict. c. 105—or under the Glebe Lands Act, 1888 ; and (in

the case of University and College lands) under the Statutes 21 & 22

Vict. c. 44, and 43 & 44 Vict. c. 46 ; and (in the case of Crown lands)

under the Statute 10 Geo. iv. c. 50; and (in the case of Duchy of

Lancaster lands) under the Statutes 19 Geo. ill. c. 45, and 27 Geo. iii. c.

34 ; and (in the case of Duchy of Cornwall lands) under the Statutes 7

& 8 Vict. cc. 65 and 105 ; and (in the case of lands taken compulsorily or

by agreement by public companies or other public bodies and for public

purposes) under the Lands Clauses Consolidation Act, 1845. Also, in

many other Acts there will be found inserted provisions of an incidental

character providing for the enfranchisement of the lands therein expressed

to be thereby dealt with.

[^Authorities.—The authorities bearing upon the subject of copyholds

are—Gilbert on Tenures, 5tli ed., by Watkins, 1824 ; Watkins on Cojjy-

holcls, 4th ed., by Coventry, 1825 ; Elton on Copyholds, 2nd ed., 1893,

with supplement 1898 ; Scriven on Copyholds, 4th ed., by Stalman, 1846,
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and 7th ed., by Brown, 1896 ; and Brown on Enfranchisements, 2nd ed.,

1895. See also Bacon's Abridgment, Comyn's Abridgynent, Viner's Abridg-
ment, title "Copyhold;" Coke's Complete Copyholder; Co. Litt. ; the
Copyhold Cases in the Keports (Coke's Reports) ; Kitchyn ; Calthorpe

;

Cruise ; Scroggs ; and Kouse.]

PEECEDENTS.i

I. SURRENDER on Sale of Copyholds.

Manor of '\ BE IT REMEMBERED that, on the day
in the - of [vendm-], of, &c,, one of the copyhold

County of .J tenants of the said manor, came before [steward],

gentleman steward of the said manor, and in consideration of the sum
of £ to the said [vendoi-], then paid by [purchaser], of, &c.,

did out of Court surrender into the hands of the lord of the said manor
by the hands and acceptance cf the said steward by the rod, according to

the custom of the said manor, Al.L that [describe the lands from the copy of

Court Roll] with the appurtenances : To THE USE of the said [purchaser],

his heirs and assigns for ever. To hold by copy of Court Roll at the

will of the lord, according to the custom of the said manor, and at, by,

and under the rents and services therefor due and of right accustomed.

II. ADMITTANCE upon the Preceding Surrender.

WHEREUPON to the Court comes in his proper person the said

[purchaser], and pi-ays to be admitted tenant to the tenements and

premises hereinbefore described, to whom the said lord of the manor, by

the steward thereof, grants seisin thereof by the rod, according to the

custom of this manor, To HOLD to him, his heirs and assigns, at the will

of the lord, according to the custom of the said manor, by the rents and

services therefor due and of right accustomed ; and he pays for a fine,

and his fealty is respited, and he is admitted tenant.

III. COVENANT to Surrender Copyholds by way of Sale.

THIS INDENTURE, made the day of 19 ,

Parties. BETWEEN [vendor], of, (fec, of the one part, and [purchaser], of,

Recitals: &c., of the other part: Whereas the [vendor] is seised of, or

fkilT^^''^ entitled to, the fee-simple in possession according to the custom of

the manor of , in the county of , of and in the lands

and hereditaments hereinafter described and covenanted to be sur.

me'fufo^r rendered free from incumbrances : And whereas the said [vendor]

^^^-
has agreed to sell to the said [purchaser] the said hereditaments and

Testattm. premises for the sum of £ : NOW THIS INDENTURE
Covenant to WITNESSETH that, in consideration of the sum of £ now
copyholds, paid to the said [vendm-] by the said [purchaser] (of which sum of

^ For Precedents of recitals where necessary to meet different circumstances, see

Recitals.
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Parcels.

Parcels.

£ the said [vendor] hereby acknowledges the receipt), the

said [vendoi'] covenants with the said [purchaser] that he the said

[vendor], or his heirs or assigns, and all other necessary parties (if

any), will forthwith, at the cost of the said [purchaser], his heirs or

assigns, surrender into the hands of the lord [or lady] of the said

manor, according to the custom of the manor, and he the said

[vendor] also hereby as beneficial owner conveys ^ All those

several pieces or parcels of land containing in the whole by ad-

measurement acres, roods, and perches

or thereabouts, and situate in the parish of , in the county

of , and hereinafter particularly described with their

respective dimensions and chattels, that is to say : First, that

piece of land known as the Close, containing, &c., and

bounded on or towards the north by land of [A. B.], and on or

towards the south, &c. ; and. Secondly, that other piece of land

with the messuage or cottage and outbuildings erected and being

thereon known as , containing, &c., and bounded, &c., which

last mentioned premises were formerly in the occupation of [C. D.],

but are now in the occupation of [E. F.], be the said respective

dimensions somewhat more or less, or howsoever the said respective

premises may be called, known, or bounded, and to all of which

premises the said [vendor] was admitted out of Court [or at a Court

held for the said manor, on the day of , 19 ], on the

surrender of [surrenders] : To the use of the said [purchaser], his

heirs and assigns, according to the custom of the said manor, at, by

and under the accustomed rents, fines, suits, and services : And

o/truSlm ^^® ^^^^ [vendor] hereby declares that until the hereditaments and

premises hereby covenanted to be surrendered and conveyed shall

be surrendered pursuant to the covenant in that behalf herein-

before contained, he the said [vendor], and his heirs will stand

possessed thereof in trust for the said [purchaser], his heirs and

assigns.

In witness, &c.

To use of

purchaser,

surrender.

IV. SETTLEMENT on Marriage of Freehold, Copyhold, and

Leasehold Estates, where part of the Settled Property belongs to

the Intended Husband, and part to the Intended Wife. This Precedent

is only set fm'th Sufficiently to Illustrate a Covenant to Surrender

Copyholds.

THIS INDENTURE, made the day of 19 ,

Between [intended husband], of, &c., of the first part, [intended wife], of,

&c., of the second part, and [trustee], of, &c., and [trustee], of, &c., of the

third part, WITNESSETH that, in consideration of an intended

marriage between the said [husband] and [loife], the said [husband]

hereby grants, assigns, and as settlor conveys [freeholds and leaseholds

unto and to the use of the trustees, their heirs, executes, administratms, and

^ The term "convey " includes covenant to surrender copyholds, for the purposes
of the Conveyancing and Law of Property Act, 1881, 44 k 45 Vict. c. 41, see sec. 2 (v)

of that Act.
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assigns, and a like assurance by the wife, ending in each case with] upon the

trusts hereinafter declared : And the said [husband], but only as to the

hereditaments and premises comprised in the first schedule hereto, and

for and against the acts of himself and of all persons claiming, or to claim

through, under, or in trust for him : And the said [wife], but only as to

the hereditaments and premises comprised in the second schedule hereto,

and for and against the acts and defaults of herself and all persons

claiming or to claim through, under, or in trust for her, do hereby

respectively, with the approbation of the other of them, the said [wife]

and [husband] respectively covenant with the said [trustees] that the

copyhold hereditaments respectively described in the schedules hereto

shall forthwith, after the said intended marriage, be surrendered, or

otherwise assured, and they respectively, as settlors, convey the same

hereditaments to the use of the said trustees, their heirs and assigns,

for ever, upon the trusts hereinafter declared [then follow the trusts of the

settlement].

V. CONDITIONAL SURRENDER—Mmigage of Copyholds.

Manor of ^ BE IT REMEMBERED that, on the day of

in the V [moiigagor], of, &c., one of the cus-

County of J tomary tenants of the said manor, came before

[steward], gentleman steward of the said manor, and in consideration of

the sum of £ to the said [mortgagor], then paid by [mortgagee], of,

&c., did out of Court surrender into the hands of the lord of the said

manor, by the hands and acceptance of the said steward by the rod,

according to the custom of the said manor, All, &c. [describe the lands],

with the appurtenances : To the use of the said [mmigagee], his heirs

and assigns for ever. To hold by copy of Court Roll at the will of the

lord, according to the custom of the said manor, at the rents and services

therefor due and of right accustomed : Subject, nevertheless, to this

condition, that if the said [mmigagm-], his heirs, executors, or adminis-

trators shall pay unto the said [mortgagee], his executors, administrators

or assigns, the sum of £ , on the day of next,

together with interest for the same in the meantime, after the rate of

per centum per annum, then this surrender is to be void and

of no effect.

VI. DEED to accompany Conditional Surrender—Mortgage

of Copyholds.

THIS INDENTURE, made the day of ,
Between

[mortgagor], of, &c., of the one part, and [mortgagee], of, &c., of the

other part : Whereas the said [mmigagee] has this day lent unto the

said [moiigagor] the sum of £ , at interest after the rate herein

mentioned, as the said [mmigagor] hereby acknowledges : And whereas

[recite conditional surrender (vide last Form), including condition in full] : And
whereas, upon the treaty for the said loan, it was agreed that, for the
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more effectually securing the payment of the said principal sum and

interest, the said [^mortgagor'] should enter into the covenants, and make
the declarations herein contained : NOW THIS INDENTURE WIT-
NESSETH that in pursuance of the said agreement, and for the con-

siderations aforesaid, the said [riiortgagoi-] hereby covenants with the said

\mmigagee\ to pay to him, his executors, administrators or assigns, on the

day of , the sum of £ , with interest thereon

in the meantime at the rate of per centum per annum : And ALSO

so long after that day as any principal money shall remain due under

this mortgage to pay to the said [mortgagee]^ his executors, adminis-

trators or assigns, interest thereon at the same rate, by equal half-

yearly payments on the day of and the day

of in every year : And the said [mortgagor] hereby covenants

with the said [mortgagee] that the hereditaments and premises comprised

in the said recited surrender shall henceforth be charged with the

payment of all principal monies and interest intended to be hereby

secured : And the said [mortgage] covenants with the said [mortgagee]

that he, the said [mortgagor], his heirs, executors, administrators or

assigns, will at all times during the continuance of this security duly

pay and perform all rents, fines, suits, and services respectively which

shall become due, and ought to be paid and performed respectively in

respect of the said hereditaments and premises : And the said [mmi-

gagar] hereby covenants with the said [mortgagee] {insert usual covenants

for title : good right to surrender, foi' quiet enjoyment, free from incumbrances,

and foi' further assurance. See Title, Covenants, for).

In witness, &c.

VII. DEED of Enfranchisement of Copyholds by the Tenant foi- Life

of the Manor unth Variations, according to whether Minerals are

Reserved ai' Conveyed, Commonable Bights Extinguished, or Sporting

Rights Reserved.

THIS INDENTURE, made the day of , Between
[tenant for life], lord of the manor of , of the first part, [trustees],

of, &c., of the second part, and [copyholder], of, &c., a tenant of the

said manor, of the third part [Recital of settlement of manor, setting foi'th

uses as far as limitation to tenant for life, and showing that the trustees are the

trustees within the Settled Land Acts]: And Whereas on or about the

day of , the said [copyholder] was admitted tenant to

the copyhold hereditaments, parcel of the said manor described in the

schedule hereto, upon an absolute surrender passed to his use by

[surrenderor], [or by virtue of a bargain and sale from the executors of

(see Bargain and Sale and Form sub finem) ; m^ by virtue

of the will of [testator], or as customary heir of [intestate], as the case

maybe] : And whereas the said [tenant for life], under the said recited

Indenture of Settlement, and by virtue of the powers of the Settled

Land Acts, 1882 to 1890, has agreed with the said [copyholder] for the

enfranchisement of the said copyhold premises in manner hereinafter

mentioned, in consideration of the sum of £ , and it has been
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agreed that [the mines and minerals in or under the same shall be

included in such enfranchisement], or [shall be reserved with the right of

working the same, and otherwise in manner hereinafter appearing], and
that the commonable rights existing in respect of the said premises shall

be preserved [extinguished], as hereinafter appears, [and that such other

reservations shall be made as are hereinafter expressed] : NOW THIS
INDENTURE WITNESSETH that, in pursuance, &c., and in con-

sideration, &c. {the receipt, &c.), the said [tenant for life], as beneficial

owner, by virtue of the powers of the said Acts, and of every other

power enabling him in that behalf, doth hereby grant All and Singular
the hereditaments to which the said [copyholder] was admitted tenant as

hereinbefore recited, and which are described in the schedule hereto,

[together with the mines and minerals in or under the same premises,

and] [together with all rights of common and commonable rights in,

over, upon, or out of any common or waste lands of the said manor to

which the said copyholder, his heirs or assigns, now is, or but for these

presents would have been, henceforth entitled, in respect of the said

premises hereby enfranchised] [or as the case may be, except and reserving

unto the said [tenant for life], and his successors in title, lords of the said

manor, all mines, minerals, and quarries of coal, stone, slate, ironstone

and other ores, mines and minerals whatsoever, in and under the said

lands and premises hereby enfranchised, or any part thereof, together

with all such powers and liberties of getting and working the same, and

otherwise in relation thereto as are hereinafter granted], [and all

franchises, rights, and royalties, and all ancient fisheries and rights of

fishing : And also all such liberties of chase and free warren and

killing of game (if any) as have been heretofore anciently used and

enjoyed by the lords of the said manor, or to which by law, grant, or

custom they are entitled] : To HOLD the same UNTO and TO the use of

the said [copyholder], his heirs and assigns, freed and for ever discharged

of and from all rents, fines, duties, services, and other incidents of

customary tenure [other than and except such as are herein excepted

and reserved] : [AND THIS INDENTURE ALSO WITNESSETH
that, in consideration of the premises, and by virtue of the powers of the

Copyhold Acts, and of every or any other power, estate or interest in

anywise enabling him in this behalf, he, the said [copyholder], as beneficial

owner, DOTH hereby grant unto the said [tenant foi' life], and his

successors in title, lords of the said manor, full and free liberty and

power at all times to enter upon the said lands, or any part thereof, to

search for, dig, raise, make merchantable, and carry away the said

mines and minerals, and with full liberty and power to make, sink, and

maintain, and use all such pits, shafts, levels, drains, water-courses and

reservoirs, and to construct, erect, maintain, and use all such spoil-banks,

railroads, tramroads, and other roads, bridges, buildings, works, engines,

machinery, and conveniences whatsoever, and to do all such things in,

under, upon, through and over the said lands, or any part thereof, as

may be necessary or convenient for all or any of the purposes aforesaid],

[making from time to time, nevertheless, to the said [copyholder], his

heirs and assigns, and his or their lessees and tenants, reasonable and

adequate compensation for all damage thereby done or occasioned to the



618 COPYRIGHT

said lands, or any buildings thereon] [insert acknowledgment as to title-

deeds. See Conveyance].

Schedule.
In witness, &c.

Note.—7'he Forms in use in cases where Compulsory Enfranchise-
ment, 07' Enfranchisement under the Copyhold Acts, is resoiied to, or intended

to he carried on, are not inserted here. By sec. 65 of the Copyhold Act, 1894,

the Board of Agriculture is required to frame and print these Forms, and

supply them to any person who requires it for the use of any lord or tenant.
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Meaning of " Copyright."—The word " copyright " is used in a variety

of senses. In its strict sense it denotes the right given by statute to

the authors of published works to prevent any unauthorised republica-

tion of "copies" of such works. [Since 1709 this right has been a

purely statutory one, the author's former common-law right of action

in this behalf being taken away by 8 Anne, c. 21 (see decision of House
of Lords, Donaldson v. Beckett, 4 Burr. 2408).] The name is sometimes
given to the common-law right (untouched by statute) of the author of

unpublished works to prevent any publication of them without the

author's permission. It is applied also, but improperly, to the sole

right of dramatic or musical representation conferred by statute on the

authors of plays and musical compositions—a right quite distinct from

the copyright in the play or piece of music regarded as a book. It will

be observed that the right in the composition existed long before the

exclusive right of representation was created by statute.

All these various rights are dealt with in this article. There is,

however, another right which, though akin to copyright, is more closely

connected, both by its nature and by the statutes conferring it, to the

law of patents. This right of the originator of the designs for textile

fabric patterns, or for the shape or ornamentation of any article of

manufacture, is dealt with in the article Designs (q.v.).

In tvhat Works it Exists.—No copyright, or legal right of any kind,

exists in works of an immoral, indecent, blasphemous, treasonable,

seditious, or libellous character ; but in the case of every innocent work
of literature and art a copyright may now be said to exist. Copyright

exists therefore in the cases of four classes of such works, viz. : books-
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(including under that title dramatic and musical compositions, periodicals,

magazines, maps, and illustrated catalogues), engravings (including prints,

lithographs, photogravures, etc.), paintings (including drawings and photo-
graphs), and sculpture (including models, casts, and busts).

l^The Copyright Acts.—The law as to copyright is now contained in

twenty-one statutes, dating from 1734 to 1906, and wholly devoted to

the subject, and urgently calls for consolidation, or rather for codification,

as the case-law interpreting these Acts is voluminous. Of these the
Copyright Act, 1842, deals with literary copyright generally, four are

restricted to prints and engravings, and the like number to musical
compositions, and one each to paintings, etc., sculpture, the drama, and
lectures : of the remainder four relate to international copyright, and
two each to colonial copyright and to university copyright and library

rights.

If to these be added the enactments of the Customs Acts of 1876
and 1889 against the importation of foreign reprints, the whole statute

law of copyright will be embraced. A Bill of 1890 (H. L. 295), to con-

solidate six Acts relating to " home " and colonial literary copyright and
the Customs Acts provisions, failed to pass; it did not include the
" International " Acts in the consolidation, but amended them on vital

points, and contained extensive retrospective provisions.

Duration of Copyright.—This, as further detailed below, varies accord-

ing to the class of work. For " books " it is forty-two years or author's

life, and seven years after—whichever is longer ; for " paintings " it is

the author's life and seven years after; for "engravings" twenty-eight

years from first publication, and for sculpture fourteen years from that

date, with an additional fourteen years if the sculptor be alive at the

end of the first term.

It is to be observed that the period is shorter than that given by
the laws of Belgium, Denmark, France, Hungary, Luxemburg, Monaco,
^N'orway, Portugal, Paissia, Spain, and Sweden, where the term for ordinary

copyright is the author's life and fifty, or in the case of Spain, which is the

longest term, eighty years after. Holland and Belgium give the shortest

term (the author's life and twenty years). In the United States [Code,

s. 4953] the term is twenty-eight years from registration, independent

of the life of the author, and is identical for each class of literary or

artistic work, with an additional fourteen years for the benefit of

the author and his family on registration. For periods of protection in

other countries, see table at p. 802 of Briggs on Interiiational Copyright.

Registration of Copyright.—This is dealt with below under each subject

of copyright. As appears therefrom the registration of "engravings"

or " sculpture " is not required ; in the case of " paintings " immediate

registration is essential ; in that of " books " registration must p)recede

suing for infringement, but may take place after the piracy has been

perpetrated.

In many foreign countries recording of title in some form is essential

to the existence of copyright.]

UnpiUished Works.—Before dealing with the nature, duration and

conditions of the right conferred by statute in each class of work, a few

words may be devoted to what is popularly known as " copyright before

publication."

A person may write (books or letters), or sketch or draw, or compose
a drama or musical work, without any intention of publishing his work
to the world. In such case he has a legally enforceable right to
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prevent any other person doing so without his consent (see Exchange
Telegraph Co. v. Gregory & Co., [1896] 1 Q. B. 147). The far-reaching

nature of this right is exemplified by the case of Prince Albert v. Strange

(1848, 2 De G. & Sm. 652; 64 E. K 293; 79 R. K. 307), where the

defendant was held disentitled to publish even a catalogue of drawings

and etchings made by certain members of the Eoyal Family for their

private pleasure (see also Queensberry v. Sliebheare, 1758, 2 Eden, 329

;

28 E. R. 924; Thompson v. Stanhope, 1774, Amb. 737; 27 E. R. 476).

And the recipient of letters can only justify an unauthorised publication

of them by showing that the publication is in some way necessary to

the vindication of his character {Pope v. Curl, 1741, 2 Atk. 342; 26

E. R. 608; Palin v. Gathercole, 1844, 1 Coll. 565; Perceval v. Phipps,

1813, 2 Ves. & Bea. 27; 35 E. R. 225; 13 R. R. 1). [Although at

common law the writer of a letter and his legal personal representatives

are entitled to prevent its publication—and this is a right of property in

the case of a letter published after the death of the writer—the copyright

is vested by the Copyright Act, 1842, 5 & 6 Will. iv. c. 45, s. 3, in

the proprietor of the letter itself, i.e. of the paper and the writing upon it

(Macmillan & Co. v. Dent, [1906] 1 Ch. 101 ; C. A. [1906] W. N. 199).]

This so-called copyright before publication exists quite independently

of statute. But in one case—that of lectures—a statutory right is con-

ferred by 5 & 6 Will. iv. c. 65, on the observance of certain conditions.

Though the Act expressly excludes from its provisions lectures delivered

in a university, public school or college, or on any public foundation, or

by anyone in virtue of any gift or endowment, the common-law right

to prevent the unauthorised publication of such lectures seems to remain
unimpaired (see the judgments in Caird v. Sime, 1887, 12 App. Cas.

326), that is, in all cases where the circumstances under which they are

delivered would raise an implied contract on the part of the audience

not to publish them (see Abernethy v. Hutchinson, 1825, 1 Ha. & Tw. 28

;

47 E. R. 1313 ; Nieols v. Pitman, 26 Ch. D. 374). [It was held by the

House of Lords (the Earl of Halsbury, L.C., and Lords James of Hereford

and Brampton, Lord Robertson dissenting) in Walter v. Lane, H. L.

[1900] A. C. 539, that a person who takes notes of a speech delivered in

public, transcribes the notes, and publishes in a newspaper a verbatim

report of the speech, is the author of the report within the meaning of

tlie Copyright Act, 1842, is entitled to the copyright in the report, and
can assign the copyright.

As to the right of a news-agency to restrain subscribers to tape

machines from publishing information supplied thereby, see Exchange
Telegraph Co. v. Central News, Ltd., 1897, 2 Ch. 48.]

Who may Possess Copyright.—One other preliminary point remains

to be considered, viz., what persons are qualified to acquire a copyright.

So far as express decision has hitherto gone, the right can only be

acquired by those persons who, at the time of publication, owe allegiance

either of a permanent or temporary character to the Sovereign of these

realms, i.e., British subjects wherever resident, and such alien authors

as, at the time of publication, are resident in some portion of the

Sovereign's dominions. But the better opinion now is that an alien

may acquire the right by first publishing his work in the United
Kingdom, though not resident in any part of the Sovereign's dominions

at the time of publication (see the judgments of Lords Cairns and
Westbury in the case of Routledge v. Loiv, 1868, L. R. 3 H. L. 100;
and s. 2 of 33 Vict. c. 14)
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First publication in the United Kingdom is essential even in the
case of British subjects. If they first publish elsewhere they have no
rights other than such as may be acquired under the International
Copyright Acts by any foreigner (7 & 8 Yict. c. 12, s. 19). But a
sunultaneous publication, abroad and here, will not deprive a person of
copyright {Buxton v. James, 1851, 5 De G. & Sm. 80; 64 E. E. 1027).

Books.

Copyright in Books.—A copyright is conferred by 5 & 6 Vict. c. 45,
on the author of every published book, including under that word every
volume, part or division of a volume, pamphlet, sheet of letterpress,

sheet of nnisic, map, chart or plan separately published (s. 2 ; Johnson
V. Ncivnes, [1894] 3 Ch. 669).

[Even though there is no copyright in the letterpress there is copy-
right in the original illustrations in a book. See Bogue v. Houlston, 1852,
5 De G. & Sm. 267; 64 E. E. 1111, the earliest case under the Act of

1842 of an illustrated book, where copyright was held to exist in illus-

trations to the story of '' Eeynard the Fox."]

Copyright is defined to be the " sole and exclusive liberty of printing

or otherwise nmltiplying copies of any subject " to which the word is

in the Act applied (s. 2).

The copyright of a book published in the lifetime of the author
endures for his lifetime and seven years after his death, or for forty-two

years, whichever is the longer term. If the work is first published after

his death, the copyright endures for forty-two years from the time of

first publication (s. 2).

Copyright in books extends to all the British dominions. See under
Colonial Copyright below.

It is not necessary that the book should possess a literary character

or form. Calendars, itineraries, dictionaries, directories, telegraph codes,

illustrated catalogues, lists of Stock Exchange prices, and newspapers
have all been held to be books within the protection of the Act
{Matthewson v. StocMcdc, 1806, 12 Yes. 276; 33 E. E. 103; Maple v.

Junior Army and Navy Stores, 1882, 21 Ch. D. 639 ; Gary v. Faden, 1799,

5 Yes. 23; 31 E. E. 453; Spiers v. Broivn, 1858, 6 W. E. 352; Kelly

V. Morris, 1866, L. E. 1 Eq. 697; Morris v. Wright, 1870, 5 Ch. 279;
Longman v. Winchester, 1809, 16 Yes. 269; 33 E. E. 987; Exchange
Telegraph Co. v. Gregory, [1896] 1 Q. B. 147; Walter v. Howe, 1881,

17 Ch. D. 708; \Collis v. Cater, 1898, 78 L. T. 613); and so has a

Christmas card (Hildesheimer v. Dunn & Co., 1891, 64 L. T. 452)]. But
where the publication is one utterly devoid of literary value, protection

is refused, as in the case of mere advertisements, cricket scoring-sheets,

and such like (see Page v. Wisden, 1869, 20 L. T. 435; Davis v. Comitti,

1885, 52 L. T. 539 ; Chilton v. Progress Printing Co., [1895] 2 Ch. 29

;

Hollinrake v. Truswell, [1894] 3 Ch. 420; CaUe v. Marks, 1882, 52
L. J. Ch. 107; Schove v. Schminke, 1886, 33 Ch. D. 556). [But original

illustrations in a trade catalogue are entitled to protection even where
there is no original letterpress {Davis v. Benjamin, [1906] 2 Ch. 491).

But misrepresentation (as apart from mere puffing advertisements) in a

catalogue will disentitle it to protection {Slingshy v. Bradfm^d Patent

Truck and Trolley Co., [1906] W. K 51).]

Although the materials of which a book consists may be open to all

the world, every person is entitled to a copyright in his own peculiar
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selection or arrangement of those materials. So also a man is entitled

to a copyright in his translation of a foreign work (not protected from
translation by the International Copyright Act), though it is open to

anyone else to publish an independent translation of his own
( Wyatt

V. Barnard, 1814, 3 Ves. & Boa. 77 ; 35 E. R. 408 ; 13 R. E. 141).

Each really new edition of a book, which is not a mere reprint of

the original, is regarded as a new work (see per Cotton, L.J., in Thomas
V. Turner, 1887, 33 Ch. D. 292), and a fresh term of copyright begins to

run from the date of its publication, at least so far as the new matter is

concerned.

Registration.—Registration at Stationers' Hall is not necessary to the
existence of copyright ; it is only a condition precedent to the right to

sue for infringement (5 & 6 Vict. c. 45, s. 24) ; and the registration may
take place after the infringement has occurred.

The registration must state (1) the title of the book; (2) the time of

first publication
; (3) the name and place of abode of the publisher

; (4)
the name and place of abode of the proprietor of the copyright (s. 13).

Registration in the name of a mere agent or nominee of the proprietor

of the copyright is not sufficient {Petty v. Taylor, [1897] 1 Ch. 465 ; London
Printing Alliance v. Cox, [1891] 3 Ch. 291), though registration in the

name of a trustee in whom the copyright is vested would be {id.). It

would seem sufficient in the case of a publishing firm to give, as the place

of abode, the place where their business is carried on {per Field, J.,

Nottage v. Jackson, 1884, 49 L. T. 340).

The registration must be correct in all particulars. Several actions

have failed by reason of slight and what might appear unimportant
errors in the registration. It would be a desirable amendment of the

law to make fatal such errors only as could be shown to have misled the

defendant.

[An assignee of copyright must register before suing {Liverpool General

Brokers' Association, Ltd., v. Commercial Press Telegram Bureaux, Ltd.,

[1897] 2 Q. B. 1).]

Each new edition of a book must be registered if it is intended to sue

for a piracy of it {Murray v. Bogus, 1852, 1 Drew. 365).

Certified copies of the entries at Stationers' Hall are primd facie proof

of what they purport to be (s. 11).

[^Delivery of Copies.—The Act requires (under a penalty) the delivery

of a copy of every published book to the British Museum, and if a copy
is demanded, but not otherwise, to Stationers' Hall, for supply to the

Bodleian, Cambridge University, Trinity College, Dublin, and the

Advocates' Library, Edinburgh (ss. 6-10); but neglect of this duty does

not affect the author's copyright. Till 1836 this privilege was shared by
the libraries of the four Scottish Universities, King's Inn, Dublin, and
Sion College (6 & 7 Will. iv. c. 110). These provisions as to delivery of

copies do not apply to books published in foreign countries, as to which
there is International Copyright.

Crown and College Copyright.—The Crown possesses, jointly with the

Universities of Oxford and Cambridge, the exclusive right of printing,

publishing, and selling copies of the Bible and the Book of Common
Prayer.

The Crown also possessed the exclusive right of printing and publish-

ing Acts of Parliament (see Treasury Minute of August 31, 1887).

The Crown copyright is not infringed by publishing any of these

works with hond-fide notes.

I
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The Crown claims " Crown copyright " also in Ordnance maps, and
Admiralty and other official charts, and in such works as the Rolls
publications, State trials, and other official publications, i.e. works pub-
lished by H. M. Stationery Office, for the " King's Printer of Acts of

Parliament," who is the Controller of the Stationery Office (see Treasury
Minute above referred to).

There is no limit to the duration of Crown copyright.

There is also no limit to the duration of copyrights vested in the two
Universities, Eton, Westminster, and Winchester, and the four Scottish

Universities, if they are registered at Stationers' Hall. These University
privileges may be traced back to before the age of printing : in Edward i.'s

reign Oxford claimed the privilege of " multiplying books."]

Periodicals and Encyclopcedias.—All periodicals are " books " within
the meaning of the Copyright Act, 1842, 5 & 6 Vict. c. 45 ; but the law
with respect to them is, in some respects, peculiar.

The proprietor of the periodical possesses the copyright in such parts

of it only as have been composed on the terms that the copyright therein

shall belong to him, and which he has actually paid for (s. 18).

The Courts have in some cases implied these "terms" {Sweet v.

Benni7ig, [1855] 16 C. B. 459 ; cf. the judgments in Lamb v. JSvans,

[1893] 1 Ch. 218), but in other cases have required express proof of

them (Walter v. Hoive, 1881, 17 Ch. D. 708; Trade Auxiliary Co. v.

Middleshorougli Association, 1889, 40 Ch. D. 425).

The copyright in all articles so composed for the proprietor of the

periodical is to belong to him only for the term of twenty-eight years

;

after that period it is to revert to the authors for the remainder of the

term given by the Act in the case of books (s. 18).

And the proprietor of the periodical is not entitled to publish any
contribution in a separate form without the consent of the writer {id. ;

see Mayhew v. Maxwell, 1860, 1 John. & H. 312 ; 70 E. R. 766 ; Smith v.

Johnson, 1863, 4 Giffi 632 ; 66 E. R. 859).

A contributor who expressly reserves to himself the right to publish

his composition in a separate form is entitled to the copyright in it,

without prejudice to the right of the proprietor of the periodical (s. 18)

;

but without such reservation he cannot republish within the twenty-

eight years without the consent of the proprietor of the periodical

{Hildesheimer v. Dunn, 1891, 64 L. T. 452).

In the case of periodicals it is sufficient to register the first volume,

number, or part (s. 19).

Newspapers come under this heading (see Walter v. Howe, nhi

supra).

[In Lawrence & Bullen, Ltd., v. Aflalo and Cooh, [1904] A. C. 17, the

House of Lords held, following Sweet v. Benning, supra, that where the pro-

prietor of an encyclopaedia employs and pays another person to compose
articles for publication in the encyclopaedia, the question whether the

copyright in the articles belongs to the proprietor within sec. 18 of the

1842 Act depends on an inference of fact—not law—to be drawn by a

reasonable man from the nature of the contract, and all the circum-

stances. The contract need not be in writing ; no express words need
be used ; and the inference that the copyright was intended to belong to

the proprietor may be fairly drawn where there are no special circum-

stances, and the only material facts are the employment and the pay-

ment. In this case the meaning of the words " separately published " in

sec. 2 was left open.
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AVhere a newspaper has two offices in different towns, at each of

which he offers copies of the paper for sale or distribution, the paper is

''published" at each office {McFarlane v. Hidton, [1899] 1 Ch. 884). A
paper containing no racing intelligence or betting odds is not a
"sporting paper" {ibid.).

Dramas and musical compositions are books (see under Right of
Representation below). The wider definition of musical copyright is

that of sec. 3 of tlie 1902 Act, directed against pirated copies (see under
Infringement below), and is there defined as the exclusive right of

the owner of the copyright under the Acts for the time being in force in

a musical work, to make (1) copies by writing or otherwise; or (2)

abridgments ; or (3) new" adaptations, arrangements, or settings of the

work, or its melody, in any notation or system.]

As to " Transfer " and " Infringement " of literary copyright, see those

headincTS below.

Engravings or Prints.

The Acts of 8 Geo. ii. c. 13, 7 Geo. iii. c. 38, and 17 Geo. iii. c. 57

(extended to Ireland by 6 & 7 Will. iv. c. 59, s. 2), taken together, confer

a copyright in any print engraved, etched, or worked in mezzotinto or

chiaroscuro.

But every such engraving or print must (1) have been engraved,

etched, etc., in some part of Great Britain, and (2) must be truly

engraved with the name of the proprietor on each plate and printed on

every such print (8 Geo. ii. c. 13). These words were at one time

thought to be merely directory, but the later cases have decided that

without a strict observance of them no copyright exists {Brookes v. Cock,

1835, 3 Ad. & E. 138 ; 42 R. R. 348 ; Netvton v. Coivie, 1827, 4 Bing. 234;

29 R. R. 541).

The latter requisite is not necessary for the protection of engravings

fonning part of a book as illustrations {Bogue v. Hotdston, 1852, 5 De Gr.

& Sm. 267 ; 64 E. R. 1111 ; Maples. Jimior Army and Navy Stores, 1882,

21 Ch. D. 369).

The copyright is conferred upon the person who has invented or

designed, graved, etched, or worked, whether from his own work or not,

or who has engraved or caused to be engraved (see Stannard v. Harrison,

1871, 24 L. T. 570).

Provided the name or one of the names engraved be in fact that of

the proprietor, it is not necessary that he should be described as such

;

he may even be erroneously described, not as proprietor, but as publisher

{Graves v. Ashford, 1867, L. R. 2 C. P. 421 ; JVewton v. Cotvie, 1827, 4 Bing.

234 ; Blackiuell v. Harper, 1740, 2 Atk. 93 ; 26 E. R. 458).

The copyright endures for twenty-eight years from the day of first

publication (7 Geo. ill. c. 38, s. 7).

The provisions of the above-mentioned Acts were, by 15 & 16 Yict.

c. 12, made applicable to prints "taken by lithography or any other

process by which prints or impressions of drawings or designs are

capable of being multiplied indefinitely."

No Act requires the registration of engravings or prints as a pre-

liminary to suing or otherwise.

Maps were at one time regarded as engravings or prints, but the law

would seem to have been altered by the definition of " book " given in

5 & 6 Vict. c. 45, s. 2 {ante, p. 621), so that it would now be unsafe to
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leave them unregistered in case of proceedings for piracy (see per James
and Mellish, LL.J., in Stannard v. Zee, 1871, 6 Ch. 349).

As to " Transfer " and " Infringement," see those headings below.

Sculpture, Models, and Busts.

The Sculpture Copyright Act, 1814, 54 Geo. in. c. 56, confers a
copyright on the authors of new and original sculptures, models, copies,

or casts, provided that the proprietor or proprietors do cause his or their
name or names, with the date, to be put on every such sculpture, etc.,

before it is put forth or published (s. 6).

The copyright lasts for fourteen years from the first putting forth or
publishing, with an additional term of fourteen years to the original

author, if he is alive at the expiration of the former term (id.).

No enactment requires registration.

As to " Transfer " and " Infringement," see those headings below.

Paintings, Dkawings, and Photographs.

The Fine Arts Copyright Act, 1862, 25 & 26 Vict. c. 68, first con-
ferred a copyright on the authors of original paintings, drawings, and
photographs. [The statute does not extend to any part of the British

dominions outside the United Kingdom (Tuck & Sons v. Friester, 1887,
19 Q. B. D. 629 ; Graves & Co., Ltd., v. Gorrie, [1903] A. C. 496).]

Every painting, drawing, or photograph is an original one if taken
by independent effort from a non-copyright subject ; but the copyright

which exists in every such painting, etc., is not to prevent any other

person from similarly painting, drawing, or photographing the same
subject by independent effort (s. 2).

If the painting, drawing, or photograph be made for or on behalf of

any other person for a good or valuable consideration, the copyright

belongs to such person (s. 1). See Melville v. Mirror of Life Co., [1895]
2 Ch. 531 ; Petty v. Taylor, [1897] 1 Ch. 465. [The copyright in a
photograph where the circumstances imply that the sitter will pay
therefor is in him even though the property in the negative is in the

photographer, and the latter may not produce copies from the negative

for sale or exhibition (Pollard Photographic Co., 1888, 40 Ch. D. 345

;

Boiccas V. Cooke, [1903] 2 K. B. 227). Permitting a photographer to

enter a school and take photographs, on the chance of selling copies to

the proprietors, has been held to be " a good consideration " within the

section, and the copyright therefore belonged to the proprietors of the

school (Stackemann v. Patoii, [1906] 1 Ch. 774.]

But a purchaser or assignee from the original author is not entitled

to the copyright unless it is conferred on him by writing. Neither in

such a case does the author retain the copyright unless he expressly

reserves it to himself by agreement in writing (s. 1). If neither of these

things is done the copyright ceases to exist.

The copyright endures for the life of the author and seven years

after his death (s. 1).

[An architect has copyright in his plans as " drawings," but he has

not in England what has been called " the right of re-edification," i.e. the

monopoly of reproduction of buildings erected by him. As to foreign

countries, see under International Copyright below.]

VOL. in. 40
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Where several persons assist in the taking of a photograph we have
no clear guide iii determining which of them is the " author." See an
attempted definition by Lord Esher, M.K., in Nottafje v. Jackson, 188*3,

11 Q. B. D. 633 ; and cp. Kenrick v. Lawrence, 1890, 25 Q. B. D. 106;
and Melville v. Mirror of Life Co., [1895] 2 Ch. 531. A firm or company,
though the common employer of all these persons, cannot be regarded
as such author {Nottage v. Jackson, ubi supra).

Paintings, drawings, and photographs should be registered at once,

as (unlike the case of books) no legal proceeding can be taken in respect

of anything done before registration (s. 4). But the copyright exists,

and may be transferred and retransferred before registration (per Lord
Esher, M.E., Tuck v. Priester, 1887, 19 Q. B. D. 636).

The entry at Stationers' Hall must give the name and place of abode
of the author, together with a short description of the nature and subject

of the work (s. 4). A sketch, outline, or photograph may also be added
if desired {id.).

In the case of a firm it is enough to register the firm's name, without
giving the names of the partners {Bock v. Lazarus), 1872, L. E. 15 Eq.

104); and the "place of abode" is sufficiently described by giving the
firm's place of business {p>er Field, J., Nottage v. Jackson, 1883, 49 L. T.

339).

Any person " aggrieved " may apply to have the registration varied

or expunged (s. 5). A person " aggrieved " is someone setting up a right

inconsistent with that of the person registered—having some substantial

(and not merely technical) objection—one going to the merits of the

registered proprietor's title (per Blackburn and Hannen, JJ., Graves
Case, 1869, L. E. 4 Q. B. 724).

As to the sufficiency of the " short description " of the nature and
subject of the work, see the judgments in Ex parte Beal, 1868, 9 B. & S.

395.

[Where a copyright of a picture has been acquired under the Fine

Arts Copyright Act, 1862, the making or circulating of every un-
authorised copy is a separate offence in respect of which a penalty is

incurred under sec. 6 of the Act. In an action for the recovery of

penalties for a number of such offences, the Court may award a lump
sum instead of penalties for each offence, and the lump sum may, if

divided by the number of offences, give for each a fraction less than the

smallest recognised coin of the realm {Hilclesheinier v. Faulkner, C. A.,

[1901] 2 Ch. 552; and see Hanfstaengl v. W. H. Smith & Sons, [1905]
1 Ch. 519.]

As to " Transfer " and " Infringement," see those headings below.

Eight of Dramatic and Musical Eepresentation.

A drama or musical composition is a " book
;

" and, regarded as such,

everything already said as to the copyright in books applies to each of

them (see Bach v. Lon/jnian, 1777, 2 Cowp. 623).

A public performance of a drama or nnisical composition is not an
infringement of the copyright in it {Murray v. Elliston, 1822, 5 Barn. &
Aid. 657; 24 E. E. 519; Colernan v. Wathen, 1793, 5 T. E. 245; and
down to the year 1833 the author had no means of preventing the public

performance of his work. A new right was conferred on him—with

respect to dramas—in that year by the Dramatic Copyright Act, 1833,

3 Will. IV. c. 15, viz., the sole right of representing his dramatic piece
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at any place of dramatic entertainment; a right extended to musical
compositions by 5 & 6 Vict. c. 45, s. 20, without the restrictive words,
*'at any place of dramatic entertainment" (see Wall v. Taylor, 1822, 11

Q. B. D. 102).

This right is not affected by the publication as a book of the dramatic
or musical composition {Chappell v. Boosey, 1882, 21 Ch. D. 232).

In the case of musical compositions a later Act (45 & 46 Vict. c. 40)
requires the proprietor of this exclusive right to print on the title-page

of every published copy of the composition a notice to the effect that the

right of public representation or performance is reserved. As to the
consequence of not doing so, see Fuller v. Blaclcpool Winter Gardens, etc.,

Co., [1895] 2 Q. B. 429.

Jhe sole right of dramatic or musical representation or performance
is of equal duration with the term of an author's copyright in books, i.e.

the author's lifetime and seven more years if they together amount to or

exceed forty-two years ; if they do not, then it endures for the term of

forty-two years from the date of first public representation or perform-

ance (5 & 6 Vict. c. 45, s. 20).

Eegistration is not necessary either as a preliminary to suing or

otherwise, so far as the sole right of dramatic representation is concerned.

Notwithstanding the decision in Bussell v. Smith, 1848, 12 Q. B. 237, it

is doubtful, on the construction of sec. 24 of 5 & 6 Vict. c. 45, whether
the same thing can be said with reference to the sole right of musical

performance.

As to what constitutes a dramatic piece, the following cases may be

consulted :—Lee v. Simpson, 1847, 3 C. B. 871 ; 71 Pv. E. 524; Rnssell v.

Emith, 1848, 12 Q. B. 217; 74 E. E. 55; Fuller v. Blackpool Winter

Gardens, etc., Co., [1895] 2 Q. B. 429.

Transfer of Copyright.

The transfer of copyright may be effected either (1) by operation of

law, or (2) by voluntary assignment.

By Operation of Law.—Copyright is personal property (5 & 6 Vict.

c. 45, s. 25), and may be bequeathed by will. In case of intestacy it

•devolves upon the personal representative or representatives of pro-

prietor. In case of the owner's bankruptcy it vests in the trustee for

his creditors {Maivman v. Tegg, 2 Euss. 392 ; Longman v. Tripp, 1826,

2 Bos. & Pul. 67 ; 9 E. E. 617).

The copyright in the various parts of an encyclopaedia, review, etc.,

vests, without assignment, in the proprietor, where they have been com-

posed on the terms that the copyright should belong to him, and where

they have been paid for (5 & 6 Vict. c. 45, s. 18). And the copyright in

-a painting, drawing, or negative of a photograph executed for another

person for a valuable consideration, vests in such person without assign-

ment (25 & 26 Vict. c. 68, s. 1).

By Assignment.—Copyright may be assigned for part of its duration

;

but though divisible as to time it is not divisible as to locality (see the

judgments in Jefferys v. Boosey, 1854, 4 H. L. C. 815 ; 10 E. E. 681). A
licence by the proprietor of the sole right of dramatic or musical repre-

sentation may, however, be locally limited.

Of Books.—The copyright in
"^

books may be assigned either (a) by

writing, or (h) by an entry of assignment in the book of registry at

.Stationers' Hall in accordance with the provisions of sec. 13 of 5 & 6
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Vict. c. 45. When assigned by writing, the document need not be under
seal or attested by witnesses (Cumberland v. Copeland, 1862, 1 H. & C.

194). [See also as to an equitable assignment. Ward, Lock & Co. v.

Long, [1906] 2 Ch. 550 ; and, as to what constitutes an assignment of a
musical work, Ln re Judes Musical CompositAons, [1906] 2 Ch. 595.]

Of Engravings, etc.—An assignment of the copyright in prints or

engravings seems to require a writing signed l)y the proprietor with
his own name, in the presence of, and attested by, two or more credible

witnesses (17 Geo. iii. c. 57).

Of SciUpture.—The copyright in works of sculpture can only be
assigned by deed signed by the proprietor in the presence of, and
attested by, two or more witnesses (54 Geo. iii. c. 156, s. 4).

Of Paintings, etc.—In the case of paintings, drawings, or photographs,

an assignment of copyright must be by some note or memorandum in

writing signed by the proprietor, or by his agent appointed for that

purpose in writing (25 & 26 Vict, c 68, s. 3).

Of Bight of Dramatic or Mitsiccd Re2yresentation.—The sole right of

dramatic or musical representation requires a writing for its assignment
{Shepherd v. Conquest, 1856, 17 C. B. 427).

An assignment of the copyright in a book consisting of or containing

a dramatic or musical composition does not carry with it the right of

representation or performance (5 & 6 Vict. c. 45, s. 22),

A licence to perform must be in writing (3 Will. iv. c. 15, s. 2).

Infringement of Copyright.

Boohs generally.—The copyright in books is infringed by any such
unauthorised reproduction of the pirated work as interferes with the
profit and enjoyment which the proprietor derives from it.

A reproduction for gratuitous distribution is as much an infringe-

ment as one for pecuniary profit {Novello v. Sudlow, 1852, 12 C. B. 177).

But a public recitation of a work is not an infringement of the copy-

right in it {Coleman v. Wathen, 1793, 5 T. R. 245).

A hond-fide abridgment does not constitute an infringement of copy-

right {Gyles V. Wilcox, 1740, 2 Atk. 141; 26 E. E. 489; Tonson v.

Walhier, 1752, 3 Swans. 672 ; 36 E. R. 1017) ; that is, a work contain-

ing substantial condensation of the materials and intellectual labour and
judgment (see Lofft's Rep. 775, and Beade v. Hodqes referred to, 1740,

3 Swans. 679; 36 E. R. 1020; 2 Atk. 142; 26 E. R. 490). But this

does not apply to works of fiction {Dickens v. Lee, 1844, 8 Jur. 183).

Legal digests are regarded in the same way as abridgments.

And the addition of hond-fide notes or comments may justify the
republication of another's work where—in the language of Lord Ellen

-

borough—the object is to convey to the public the notes and observa-

tions fairly, and not merely to colour the publication of the original

work, and make the notes and observations a pretext for pirating it.

{Cary v. Kearsley, 4 Esp. 169; cp. Camphell v. Scott, 1842, 11 Sim. 31,

where the disproportion between the quantity of the notes and that

of the original work induced the Court to hold that a piracy had been
committed).

Quotation from the work of another is also allowable, provided it be

not excessive (see Pike v. Nicholas, 1870, L. J. Ch. 529; L. R. 5 Ch.

251; cp. Boworth v. Wilkes, 1807, 1 Camp. 94; 10 R. R. 642). And, as

observed by Lord Cottenham {Bramwell v. Holcomh, 1836, 3 Myl. & Cr.,
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738; 40 E. E. 1110; 45 R. R. 378), not only quantity but value must
be looked at ; for one writer might take all the vital part of another's
work, though only a small quantity of it.

The question of piracy is always one of fact to be determined with
reference to the particular circumstances of each individual case.

An animus furandi is not essential to piracy. It is enough that the
work complained of is, in substance, a copy, whereby a work vested in
another is prejudiced (Lord Ellenborough in 1 Camp. 98 ; Wood, Y.-C,
in Scott V. Stanford, 1867, L. R. 3 Eq. 718).

Where the materials of which a work consists are open to all the
world—as in the cases of directories, dictionaries, charts, itineraries,

calendars, etc.—it is allowable for any person to publish an independent
arrangement of them. But it is piracy merely to copy the arrangement
published by another person {Morris v. Wright, 1870, L. R. 5 Ch. 279

;

Fike V. Nicholas, 1869, L. R. 5 Ch. 251). The piracy is frequently
discovered by the reproduction of errors or misprints—a fact which
furnishes irresistible evidence of a servile copying.

A retranslation into English of a foreign translation of an English
work is an infringement of the copyright in such work {Murray v. Bogue,

1852, 1 Drew. 353 ; 61 E. R. 487).

Where prints form part of a book they are within the protection
afforded to books {Bogue v. Houlston, 1852, 5 De G. & Sm. 267 ; 64 E. R.

1111 ; Bradbury v. Hottoii, 1872, L. R. 8 Ex. 1).

The copyright in books may also be infringed by the importation into

any part of the British dominions of any pirated copy for sale or hire,

or by knowingly selling, publishing, or offering for sale or hire, or having
in possession for sale or hire, any such pirated copy (5 & 6 Vict. c. 45,

8.17).

The copyright in a book is not infringed by the application of its

title to another work. But this, wherever it would tend to mislead an
ordinary purchaser, is, nevertheless, a legal wrong ; and in many cases

the Courts have interfered to restrain the defendant from offering to the

public a work so like the plaintiffs in title as to be likely to mislead

a purchaser of ordinary intelligence into thinking that he was buying
the plaintif[''s work. This, said James, L.J., is " common law fraud, and
can be redressed by ordinary common law remedies, wholly irrespective

of any of the conditions or restrictions imposed by the Copyright Acts
"

{Dicks V. Yates, 1881, 18 Ch. D. 90).

Periodicals.—Periodicals, being " books " within the meaning of the

Acts, the copyright in them may be infringed in the same manner as

that in other books.

But, further, the contributions of any author cannot be separately

republished without his consent, even during the period (twenty-eight

years) that the copyright may be vested in the proprietor of the periodical

(5 & 6 Vict. c. 45, s. 18; Smith v. Johnson, 1863, 4 Giff. 632; 66 E. R.

859).

Dramas and Dramatised Novels.—The copyright in a drama may
be infringed by the publication of another drama, though the latter be

founded on a novel into which the original drama had been expanded
{Eeade v. Lacy, 1861, 1 John. & H. 527 ; 70 E. R. 853). But if the novel

has been published first the case might be different {Toole v. Young, 1874,

L. R. 9 Q. B. 523).

Though the performance of a drama founded on a novel is not an
infringement of the copyright in the novel, the publication of the drama
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as a book may amount to such an infringement {Tinsley v. Lacy, 1863,

1 Hem. & M. 747; 71 E. R. 327). And where a drama reproduced

verbatim considerable passages from the novel, Stirling, J., ordered the

defendant to deliver up for cancellation all copies of it in his possession

or Y^ower (Warne v. Seebohm, 1888, 39 Ch. D. 73).

Musical Works.—All published musical pieces (with or without words)
are books within the meaning of 5 & 6 Vict. c. 45. It would be an
infringement of the copyright in an opera to publish its airs in the form
of quadrilles or waltzes (D'Almaine v. Boosey, 1835, 1 Y. & C. Ex. 289;
41 li. E. 273).

[Perforated rolls of paper were sold by a trader for use in a mechanical

organ. These rolls represented the musical score of certain copyright

songs, and, when they were put into the organ, they produced, by its

mechanism, a reproduction of the music of these songs. Forming part

of the organ were stops, swells, and pedals, whereby variations of pace

and expression could be effected at the will of the performer, and there

were directions on some of the rolls precisely similar to those to be found

on the copyright songs. In an action for infringement it was held that

the rolls, in so far as they contained perforations, were part of the organ,

and were not " copies " of " sheets of music " within the meaning of the

Copyright Act, 1842, and therefore were not an infringement of any
copyright. Held further, that apart from the musical scores, and when
not used in connection with them, the directions as to time and expres-

sion were not protected by copyright {Boosey v. Wright, C. A., [1900]
1 Ch. 122).

The two most recent Copyright Acts—the Musical (Summary Proceed-

ings) Copyright Act, 1902, 2 Edw. vii. c. 15, and the Musical Copyright

Act, 1906, 6 Edw. vii. c. 36—provide special remedies for the suppression

of the production and sale by hawkers, or otherwise of " pirated" (see

s. 3 of 1902, s. 3 of 1906) copies of musical works.

The 1902 Act empowered the seizure of pirated copies. A Court of

summary jurisdiction, upon the application of the owner of the copy-

right in any musical work, may, if satisfied by evidence that there is rea-

sonable ground for believing that pirated copies of such musical work are

being hawked, carried about, sold, or offered for sale, by order, authorise

a constable to seize such copies without warrant, and to bring them
before the Court. On proof that the copies are pirated the Court may
order them to be destroyed, or order them to be delivered up to the

owner of the copyright, if he makes application for them (s. 1).

On the request in writing of the apparent owner of the copyright in

any musical work, or his agent thereto authorised in writing, and at the

risk of such owner, a constable may, without warrant, seize any pirated

copies that any person may "hawk, carry about, sell or offer for sale."

On seizure the constable is required to take the copies before a Court
of summary jurisdiction, which, on proof of infringement, may order the

pirated copies to be forfeited, or destroyed, or otherwise dealt with (s. 2).

Difficulties arose in enforcing the Act, and in 1903 it was held in

Ex parte Francis, 19 T. L. R 146, that before an order could be made for

the destruction or handing over to the owner of the copyright of copies

of pirated songs seized by a constable in the hands of a hawker, the

person actually hawking the music, and from whom it was taken, must
be before the Court by sunnnons.

To remedy such difficulties the Act of 1906 provides (s. 1 (2)) that

a constable may, without warrant, take into custody a street hawker who
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offers pirated copies of any musical works specified in a written authority
addressed by the apparent owner of the copyright, to the chief officer of
police, and requesting the arrest at the copyright owner's risk. Can-
vassers or deliverers of circulars are placed in the same position as
hawkers.

Further, the production or sale of pirated music, or the possession
of plates for such production, is made punishable by fine or imprison-
ment (s. 1 (1)), and a Court of summary jurisdiction can grant a warrant
authorising the police to break into and search any premises whereon it

is suspected that the Act is being violated (s. 2).]

Engravings arid Lithographs.—The copyright in engravings and litho-

graphs is infringed by in any manner copying them in whole or part, by
varying, adding to or diminishing from the main design ; also by import-
ing for sale, or causing or procuring to be published, sold, or otherwise
disposed of, any copies engraved, etched, drawn, or designed in any
part of Great Britain, without the consent of the proprietors in writing,

signed by them in the presence of, and attested by, two or more credible

witnesses (17 Geo. ill. c. 57).

These provisions extend to lithographs (14 & 15 Vict. c. 12 s. 14).

To constitute a piracy on the part of those who make copies, a guilty

knowledge is requisite ; but in the case of those who sell, or import for

sale, this is not necessarv (West v. Francis, 1822, 5 Barn. & Aid. 737;
24 R K. 541).

Though the author of an engraving of a print is entitled to prevent
anyone else from copying his engraving, he cannot prevent an inde-

pendent engraving of the original print or subject-matter.

A small photograph of a large print may amount to a piracy of it

{Gamhart v. Ball, 1863, 14 C. B. N. S. 742) ; but a pattern for wool work
taken from a print would not be so regarded {Dicks v. Brooks, 1880, 15
Ch. D. 35). And in a somewhat old case (decided before 25 & 26 Vict,

c. 68, s. 6), the making and publicly exhibiting for money a large painted

dioramic copy of a print was held not to amount to an infringement of

the copyright in it {Martin v. Wright, 1833, 6 Sim. 297; 58 E. E. 605;
38 K. E. 120).

Where prints have been unlawfully struck off from the original plate,

the sale of them does not amount to an infringement of copyright, though

an action for damages might lie against the person who so unlawfully

struck them off {Murray v. Heath, 1831, 1 Barn. & Adol. 804; 35 E. E.

460).

Sculpture, Models, and Busts.—The copyright in sculpture, models and

busts is infringed by making or importing, or causing to be made or

imported, or exposed to sale, or otherwise disposed of, any pirated copy

or cast, however made, to the detriment of the proprietor or proprietors

(54 Geo. III. c. 56, s. 3).

A tableau, vivant representation of a statue is not an infringement of

copyright in the statue {Hanfstaengl v. Empire Theatre, [1894] 2 Ch. 1).

Paintings, Drawings, and Photographs.—The copyright in paintings,

drawings and photographs is infringed by making, copying, colonrably

imitating, or otherwise multiplying them or the design thereof for

sale, hire, exhibition or distribution (25 & 26 Vict. c. 68, s. 6) ; also by
importing, selling, letting to hire, exhibiting or distributing any copies

known to have been unlawfully made {id.).

As to the meaning of the words "or the design thereof," see the

judgments in Hanfstaengl v. Baines &, Co., [1895] App. Cas. 20.
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The copyright is infringed by the sale or hire, after registration, of

copies made abroad before registration {Tuck v. Friester, 1887, 19 Q. B.

IX 629).

An unauthorised photograph of the engraving of a picture is an
infringement of the copyright in the picture (^x parte Beal, 1868, 9 B.

& S. 395).

Besides the infringement of their copyright, the Act also forbids,

under a penalty, other wrongs to which artists were exposed, viz.—(1)

Fraudulently affixing any name, initials or monogram
; (2) fraudulently

selling or exhibiting, with the name, initials, or monogram affixed, of a

person who did not execute the work
; (3) fraudulently uttering copies

or imitations of a work as having been executed by the author of the

original work
; (4) fraudulently selling or publishing, during the life of

the author, as and for the unaltered work of such author, any painting,

in which an alteration has been made by any other person, or any copies

of it (25 & 26 Vict. c. 68, s. 7).

Right of Dramatic and Musical Performance.—The sole right of

dramatic performance is infringed by representing, or causing to be

represented, the drama, or any part thereof, without the proprietor's

written consent, at any place of dramatic entertainment in any part of

the British dominions (3 & 4 Will. IV. c. 15, s. 2).

The consent may be given by an authorised agent (Moreton v. Cope-

land, 1855, 16 C. B. 517). But a part-owner cannot give authority without
the consent of his co-owners {Poiuell v. Head, 1879, 12 Ch. D. 686).

The sole right of nmsical performance is infringed by any unauthorised

performance or representation of the nmsical composition (5 & 6 Vict. c.

45, s. 20).

To constitute an infringement of the sole right of dramatic representa-

tion by representing merely a part of the drama, the part must be a

material and substantial part {Chatterton v. Cave, 1878, 3 App. Cas. 483).

In the case of dramatic compositions the unauthorised representa-

tion, in order to constitute an infringement of proprietary right, must
be at some " place of dramatic entertainment." But any place may on
occasion become such, though ordinarily used for different purposes.

Some judges appear to have thought that not only must the place be

public, but the representation must also be for profit (Lord Coleridge,

Duck V. Bates, 1884, 12 Q. B. D. 79 ; and see the judgments in Russell v.

Smith, 1848, 12 Q. B. 217 ; 74 R. R. 55). But the element of profit is

clearly not necessary ; for a rival company by giving a gratis perform-

ance might do a still greater injury than by giving a performance for

profit (see per Lord Esher, M.R., Duck v. Bates, 1884, 13 Q. B. D. 846).

It is not easy to define accurately what species of performance is

prohibited by the statute. But it must be not merely a " domestic or

internal " representation—a representation for the amusement of one's

family or immediate friends ; it must be a performance (not necessarily

for profit) for the entertainment of the public as such, or a limited

portion of the public (see the judgments of Lord Esher, M.R., and Bowen,
L.J., in Duck v. Bates, ubi supra).

In the case of musical compositions (not dramatic) the proprietary

right is infringed by an unauthorised " performance " anywhere ( Wall v.

Taylor, and Wall v. Martin, 1883, 11 Q. B. D. 102) ; but what constitutes

a "performance" is left in doubt. Singing or playing for one's own
gratification is not a performance (see per Lord Esher, ihid.). Some
element of publicity seems necessary.
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The offence may be committed without any guilty knowledge on the
part of the offender {Lee v. Simpson, 1847, 3 C. B. 883 ; 71 R. R. 524).

The offence is not committed by a person who lets a room to others
who give the entertainment, but who does not by himself or his agent
take any part in the performance {Russell v. Briant, 1849, 8 C. B. 836

;

79 R. R. 777), even though he receives as remuneration a proportion of

the receipts {Lyons v. Knoioles, 1863, 3 B. & S. 556). But a person who
let his company of actors and actresses, with scenery, etc., to another
person for a benefit performance, was held liable {Marsh v. Conquest,

1864, 35 L. J. C. R 319).

51 & 52 Yict. c. 50, s. 3, now provides that the proprietor, tenant, or

occupier of the place where an unauthorised performance of any musical
composition takes place shall not be liable to any penalty or damages,
unless he wilfully causes or permits such unauthorised performance,
knowing it to be unauthorised.

Remedies for Infringement.

Books.—In the case of infringement of copyright in books, the pro-

prietor has several remedies open to him. He may maintain (1) an
action for damages

; (2) an action for the recovery of pirated copies, or

damages for the detention or conversion thereof
; (3) an action for an

injunction, and he may claim all these remedies in the same action;

(4) he may have the importation of pirated copies stopped at the

custom-house (see Customs).
[Registration of copyright before suing is essential, see above.]

The remedy by special action for damages is given by sec. 15 of the

Copyright Act, 1842, in language which at first sight might seem to

confine it to cases where the book had been " printed for sale, hire, or

exportation." But it was held in Novello v. Sudlow, 1852, 12 C. B. 177,

that this section did not take away the common-law remedy by action

where copies were multiplied by modes not enumerated in that section,

e.g. where copies were made by lithography and gratuitously distributed.

[Where a proprietor of a book has a remedy for infringement by " special

action on the case " under sec. 15 of the 1842 Act, he is still at liberty

to sue the offender under sec. 23, either in detinue or in tort, or in both

combined. All the remedies under both sections may be pursued by
action in the Chancery Division. In an action for infringement the

Court granted an injunction and ordered the delivery up of all copies

in the defendant's possession, and the payment of damages representing

the actual amount of the proceeds of the copies sold {Muddock v. Black-

wood, Kekewich, J., [1898] 1 Ch. 58).

As to the meaning of the terms " print or cause to be printed " in

sec. 15 of the Copyright Act, 1842, see Kelly s Directories, Ltd., v. Gavin

<& Lloyds, [1902] 1 Ch. 631.]

The proprietor may also, after demand thereof in writing, recover by
action all copies unlawfully printed or imported, and damages for the

detention thereof in an action of detinue ; or he may recover damages in

trover for the conversion thereof (s. 23).

In an action for damages for infringement of copyright the defendant

must, on pleading, give notice in writing of any objections on which he

means to rely ; and if he denies the petitioner's authorship or proprietor-

ship he must state the name of the author, proprietor, or first publisher,

with the title of the work, and the time and place of first publication
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(s. 16). But this is not necessary in an action for detinue or trover of

copies under sec. 23 {Hole v. Bradbury, 1870, 12 Ch. D. 886).

An objection to plaintiff's title tliat some other person, whose name
the defendant could not give, was the proprietor of the copyright, was
held insufficient (Booseij v. Davidson, 1849, 4 Dow. & L. 147 ; 75 R. li

875; but see the judgments in Boosey v. Purday, 1846, 10 Jur. 1038;
77 R E. 911).

Interrogatories may be delivered as in other actions. They have
been allowed as to the original sources from which the petitioner says

that he drew his book {Kelly v. Hyman, 1869, 17 W. R. 399), and as to

the number of copies sold for a limited period before and after the date

of infringement, for the purpose of enabling the defendant to pay into

Court a sum sufficient to meet the damage sustained ( Wright v. Goodlake,

1866, 13 L. T. 120).

All proceedings must be commenced within twelve calendar months
after the offence is committed (s. 26) ; but this enactment has been held

not to be a bar to an action for an injunction to restrain the further

printing or publishing of piratical copies {Hogg v. Scott, 1874, L. E. 18

Eq. 444, following certain Scotch cases referred to therein).

An injunction may be perpetual, or merely interlocutory. An inter-

locutory injunction is granted on the terms that the petitioner gives an

undertaking as to damages.
Where the work complained of is of a transitory nature—such as

a calendar—the chief value of which depends on its appearing immedi-
ately, an interlocutory injunction will generally be refused; but the

defendant may be ordered to keep an account of all copies sold {Spottis-

looode V. Clark, 1846, 2 Ph. Ch. 156; Matthewson v. StocMale, 1806, 12

Ves. 275 ; 33 E. E. 103 ; Cox v. Land and Water Journal Co., 1869, L. E.

9 Eq. 324).

Laches or acquiescence on the part of the plaintiff will disentitle him
to an iniunction {Saitnders v. Smith, 3 Myl. & Cr. 711 ; 40 E. E. 1100 ; 45

E. E. 367 ; Bundell v. Murray, 1821, 1 Jac. 311 ; 37 E. E. 868 ; 23 E. E.

75). And the Court will sometimes refuse one by reason of the maxim de

minimis {Bell v. Whitehead, 1839, 3 Jur. 68; Whittingham v. Wooler, 1817,

2 Swans. 428 ; 36 E. E. 679) ;
[or, in the case of alleged infringement of

copyright in a catalogue, by reason of fraudulent misrepresentations in

the catalogue, e.g. that the articles catalogued were patented {Slingshy v.

Bradford Patent Truck and Trolley Co., [1906] W. N". 51).]

Damages may be given either in addition to or in substitution for an
injunction (21 & 22 Vict. c. 27, s. 2).

The right to an account is ancillary to the right to an injunction

{Smith V. L. & S.- W. Ply. Co., 1854, 1 Kay, 417 ; 69 E. E. 177 ; Barry v.

Stevens, 1862, 31 Beav. 258; 54 E. E. 1137).

The proprietor of copyright is also entitled to half the penalty of

£10 inflicted by sec. 17 for every offence against that section, viz., on

persons {a) importing pirated copies, or {b) knowingly selling, pub-

lishing, or offering for sale any such copies, or (c) having them in

possession for sale or hire—to be recovered by summary proceeding

before justices.

Every such copy becomes forfeited, and is to be seized and destroyed

by the officer of Customs or Excise (s. 17).

Engravings and Prints.—The remedies for infringement of the copy-

right in engravings and prints are—(1) by action for forfeiture and
penalty, (2) by summary proceedings for the same, (3) by action for
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damages, (4) by action for injunction, which may be combined with a
claim for damages.

8 Geo. II. c. 13, inflicts the penalty of forfeiting the plates on which
; the prints have been copied, and every sheet on which they are copied,

[to the proprietor of the original prints ; also the sum of five shillings

[for every pirated copy found in the offender's custody, either printed or
published and exposed to sale, or otherwise disposed of contrary to the

i intent of the Act—half to go the Crown, and the other half to the
[person suing for it.

Both the pecuniary penalty and the unlawful copies may be recovered,

[either (1) by action, or (2) by summary proceeding before justices (25 &
26 Vict. c. 68, s. 8).

A further remedy by action for damages is given by 17 Geo. ii. c. 57,

in which it is not necessary to prove a guilty knowledge on the part of

the defendant ( West v. Francis, 1822, 5 Barn. & Aid. 737 ; 24 E. R. 541

;

Gamhart v. Sumner, 1859, 5 H. & K 5).

The double costs given by this Act are now taken away in all cases

(5 & 6 Vict. c. 97).

An action must be brought within six calendar months after the

offence committed (7 Geo. iii. c. 38).

ScidptuTe,Models,anclBusts.—The remedies are—(1) action for damages,

(2) injunction.

All actions must be commenced within six calendar months next

after the discovery of the offence (54 Geo. in. c. 56, s. 5).

Paioitings, Draivings, and Fhotogra^hs.—The remedies for infringe-

ment are—(1) by action, and (2) by summary proceeding before

justices.

An action may be brought (a) to recover damages, or (&) penalties,

together with, in either case, all unlawful copies forfeited pursuant to

the Act. The action may also claim an injunction and an account.

The offender is to forfeit £10 for every one of the following offences

:

—(1) Without the consent of the copyright proprietor, repeating, copying,

colourably imitating, or otherwise, for sale, hire, exhibition, or distri-

bution; (2) importing, selling, or offering for sale, letting to hire,

exhibiting, or distributing any copy unlawfully made, knowing that it

has been so made (s. 6).

[A separate penalty is incurred in respect of every unauthorised

copy {Hildesheimer v. W. & F. Faulkner, Ltd., 1901, 2 Ch. D. 552) ; but

the Court is not bound for each offence to impose even the penalty of

one farthing, but may award a lump sum for the whole (^S^r/.).]

These penalties (as well as all others inflicted by the Act) may be

recovered either by action or by summary proceeding before justices

having jurisdiction where the offender resides (s. 8).

All unlawful copies may likewise be recovered in either manner
{ibid.).

On the question of venue an action to recover penalties must be laid

in the county where the offence was committed. See the cases of Lewis

V. Davies, 1875, L. E. 10 Ex. 89, and Bucldey v. Htdl Bocks Co., [1893]

2 Q. B. 93.

An offender who has incurred these penalties cannot get rid of

them by composition with his creditors {Ex -parte Graves, 1868, L. E.

3 Ch. 642).

Right of Bramatic and Musiccd Performance.—The earlier Acts gave

to the proprietor of the sole right of either dramatic or musical repre-
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sentation or performance the right to recover by action {a) an amount
not less than 40s. for every unauthorised representation or performance,

or {h) the full amount of the benefit or advantage arising from such

representation, or the injury or loss thereby sustained, whichever should

be the greater damage (3 Will. iv. c. 15, s. 2 ; 5 & 6 Vict. c. 45, ss.

20, 21).

This was altered by 51 & 52 Vict. c. 17, which provides that the

amount recoverable shall be such sum or sums as shall, in the discretion

of the Court or judge, be reasonable; and the sum awarded may be

nominal if the justice of the case so requires (s. 1). And the costs are

likewise to be in the absolute discretion of the judge (s. 2).

An injunction may also be claimed.

All actions must be brought within twelve calendar months after

the offence committed (3 Will. iv. c. 15, s. 3).

Interrogatories may be administered even in an action to recover the

so-called penalty, which is rather in the nature of liquidated damages
{Adams v. Batley, 1887, 18 Q. B. D. 625).

If the notice required by sec. 2 of the Copyright (Musical Com-
positions) Act, 1882, is not given and printed upon the published

copies, no penalty or damages can be recovered (Fidler v. Blackvxdl

Winter Gardens, etc., Co., [1895] 2 Q. B. 429).

[Colonial Copyright.

Subject to what follows as to foreign reprints, and as to Canada,
" books " first published in the United Kingdom enjoy throughout the

empire the same copyright as they do at home {Boutledge v. Lcnv, 1868,

L. E. 3 H. L. 100), and this notwithstanding any colonial legislation on
the subject. But this protection is confined to literary works, and does

not extend to paintings, drawings, and photographs {Tnck & Sons v.

Priester, [1897] 19 Q. B. D. 629; Graves v. Gorrie, [1903] A. C. 496),

nor apparently to engravings or sculpture—unless, of course, there is

colonial legislation giving protection to works of art.

Both the exceptions as to literary copyright sprang from Canadian

grievances.

The first and earliest of such grievances was the prohibition on

importation into Canada of American reprints of British works. To
remedy this the Foreign Keprints Act of 1847, 10 & 11 Vict. c. 95,

was passed, under which the prohibition referred to has been suspended

by Orders in Council (St. K. & 0., Eev. 1904, vol. ii., "Copyright,"

pp. 34-48), in the cases of Natal, Newfoundland, and most of the West
Indian colonies, the legislatures of which have, by ordinances referred to

in the said orders, imposed on the foreign reprints an ad valorem duty,

part of which is intended to reach the British author.

In practice, so far as the remuneration of the British author is con-

cerned, the prohibitions against foreign reprints are a dead letter.

For Canada there has been special Imperial legislation (38 & 39

Vict. c. 33), which establishes for works produced and published in

Canada a distinct Canadian copyright dependent on local registration,

and enduring for a term of twenty-eight years therefrom. Works
protected by this Act cannot be imported into the United Kingdom.

The legislature of each colony, self-governing or Crown, has power
to determine what protection shall be afforded to works first produced

in the colony—the Imperial 1842 Act relating only to works first
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produced in the United Kingdom. But if the colony has not legislated,
the copyright depends on the English law.]

International Copyright.

[International Copyright Acts.—International copyright (as apart from
such assignments of rights as are referred to at the end of this article)
is altogether dependent upon statutory enactments, and dates from 1838,
when the first Act (1 & 2 Vict. c. 59), which related to books only, was
passed. It is now regulated by four International Copyright Acts,
passed in 1844, 1852, 1875, and 1886, of which the first (7 & 8 Yict.
c. 12) related to all the various subjects of copyright and repealed the
limited Act of 1838. This 1844 Act was amended and partly repealed
by that of 1852 (15 & 16 Vict. c. 12), which was again amended by that
of 1875 (38 & 39 Vict. c. 12). The Act of 1886 (49 & 50 Vict. c. 33)
was passed after the holding of an International Conference at Berne,
where the draft of a Copyright Convention had been agreed upon. See
Berne Convention. This 1886 Act and the previous Acts are (so
far as unrepealed) to be construed together (49 & 50 Vict. c. 33, s. 1,

subs. 3).]

Orders in Council.—The Acts enable the Crown, by Order in Council,
to grant a copyright in the case of foreign books,' prints, articles of

sculpture, and other works of art, where the foreign country has made
provisions for the sufficient protection of the authors of works first pub-
lished in the United Kingdom. But this shall not confer on any person
any greater right or larger term of copyright in any work than that
enjoyed in the foreign country where it was first published (Act of 1886,
s. 2). [Although, however, the International Copyright Act, 1886, limits

the duration of the term of copyright to that prescribed by the law of

the country of origin of the proprietor, once the title to sue is established
in the country of origin, the remedies are regulated by the law of tha
country in which the infringement takes place (Baschet v. London Illus-

trated Standard Co., [1900] 1 Ch. 73).]

By sec. 3 of the Act of 1844 all the provisions of the Copyright Act
of 1842, 5 & 6 Vict. c. 45, are to apply to the books to which the Order
in Council extends, " in such and the same manner as if such books were
first published in the United Kingdom." This has been held to give
the owner of the British international copyright the right (under sees.

15 and 17 of the last-mentioned Act) to prevent the importation into

this country of copies lawfully printed in the foreign country in which
the book was first published, notwithstanding the exception contained
in sec. 10 of the former Act {Pitt Pitts v. George & Co., [1896] 2 Ch.

866).

[Earlier Orders.—The first Order in Council (August 1846) related to

copyright with Prussia ; this was followed by a series of others which
extended the protected area over France, Belgium, Italy, Spain, and the
whole of the German Empire, but no further. All these earlier Orders
in Council were repealed by Order in Council of November 28, 1887
(Stat. E. & 0., Kev. 1904, vol. ii., " Copyright," p. 1), with a saving (art. 7
of 1887 Order) for all rights acquired before December 6, 1887; the

footnotes to the Order as there printed show where the earlier Orders
are to be found.

The Berne Convention.—The 1887 Order, issued in accordance with
the provisions of the International Copyright Acts above mentioned
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gave effect throughout Her Majesty's dominions to the Berne Convention
(an English translation of which is scheduled to the Order), as regards

Belgium, France, Germany, Hayti, Italy, Spain, Switzerlaiul, and Tunis,

as from December 6, 1886—the Governments of the countries named
having ratified the Convention which had been ratified in the previous

September by this country.

The Convention applies to books, prints, lithographs, sculpture,

dramatic pieces, musical compositions, paintings, drawings, photographs,

itnd other works of literature and art (art. 4). As to architectural

works (as apart from the plans), see art. 2 of the Additional Act.

Copyright is allowed, in every country which is a party to the Con-
vention, to the works of authors of all countries which are also parties

to the Convention. The duration of such copyright, however, cannot be

greater than that to which the author is entitled in his own State, nor

can it be more than the State granting it allows by law to its own
subjects (art. 2).

[The Copyright Union.—The 1887 Order has been extended by a

series of subsequent Orders in Council to the Grand Duchy of Luxem-
burg as from August 10, 1888, to Monaco as from October 15, 1889, to

Norway as from August 1, 1896, to Japan as from July 15, 1899, to

Denmark and the Faroe Islands as from July 1, 1903, and to Sweden
as from August 1, 1904. The countries to which the 1887 Order extends

form the Copyright Union. Montenegro, which was within the Union
from May 16, 1893, to April 1, 1900, is now outside it—the Government
of the Principality having denounced the Convention. The Berne Con-
vention was modified by the Additional Act of Paris of 1896, ratified

by the governments of certain countries of the Union. This Additional

Act was, by Order in Council of March 7, 1898 (St. R. & 0., Eev. 1904,

vol. ii., " Copyright," p. 13, where an English translation of the Act is

printed), applied as from that date to all the countries in the Union
except Hayti and Norway. By subsequent orders Hayti was brought

within the 1898 Order as from May 19, 1898, and the Orders in Council

referred to above as to Japan and Denmark cover the Additional Act
(ibid., pp. 18-26). All the countries of the Union, except Norway and
Sweden, have therefore accepted the Additional Act.]

The Orders and the Convention.—The Orders in Council applying the

Berne Convention give (subject to the limitations mentioned in sec. 2 of

the Act of 1886) to the authors of literary or artistic works thereafter

first produced in any of the countries of the Union the same copyright

throughout His Majesty's dominions as if the work had been first

produced in the United Kingdom. English authors have corresponding

rights in the countries of the Union.

The property of the copyright owner depends on the law of the

country of origin, but his remedies are regulated by the law of the

country in which the infringement takes place {Baschet v. London Illus-

trated Standard Co., [1900] 1 Ch. 73).

The riglits conferred by the Berne Convention extend to works pro-

duced before it came into operation, provided they had not at that time

fallen into the public domain of the country of origin (art. 14 ; see Laiiri

V. Renad, [1892] 3 Ch. 402, and Hanfstaengl v. American Tohacco Co.,

[1895] 1 Q. B. 347).

If the author of a foreign work is not a subject or citizen of the

foreign country where the work is first produced, then the publisher

(and not the author) is the person entitled to take proceedings in His



COPYEIGHT 639

Majesty's dominions for protecting the copyright, without prejudice to

the rights of author and publisher as between themselves (Order in
Council, 1887, s. 4).

Where the work is produced simultaneously in two or more countries

of the Union, it is to be deemed to have been first produced in that
one of them in which the term of copyright in such work is shortest

{ibid., s. 5).

Under the earlier International Copyright Acts, registration was
necessary on the part of the foreign author ; but this is no longer so

under the last Act and the Order in Council issued in conformity with
it {Hanfstaencfl v. American Tohacco Co., uhi supra, dissenting from
Fishhurn v. Hollingshead, [1891] 2 Ch. 37).

But the foreign author must comply with the conditions and for-

malities prescribed by law in the country of origin of the work
(Convention, art. 2).

The existence and proprietorship of foreign copyright are proveable

by an extract from a foreign register or a certificate authenticated by
the official seal of a Minister of State of the foreign country, or by the

ofhcial seal or the signature of a British diplomatic or consular ofiicer

acting in such country (49 & 50 Vict. c. 33, s. 7).

The author of a book or dramatic piece first produced in any country

of the Union has the same right of preventing the production in and
importation into the United Kingdom of any unauthorised translation

of his work as he has of preventing the production or importation of

the original work (ibid., s. 5). But this right is to cease after ten years

from first production of the work, if an authorised translation of it has

not in the meantime been produced {ihid. ; cp. art. 5 of the Convention).

Authorised translations are protected as original works (Convention,

art. 6).

Adaptations, arrangements, and abridgments, so made as not to

confer the character of a new and original work, are infringements of

copyright (art. 10).

Authors of dramatic or dramatico-musical works are, during the

existence of their exclusive right of translation, protected against the

unauthorised public representation of their works (art. 9).

But articles from newspapers or periodicals may be reproduced, in

original or in translation, unless the authors or publishers have expressly

forbidden it ; and this prohibition is not to apply to articles of political

discussion, or to the reproduction of news of the day, or current topics

(art. 7).

The Convention also contains provisions as to extracts for educational

or scientific purposes (art. 8), as to anonymous and pseudonymous works

(art. 11), the establishment of an international office (art. 16), the acces-

sion of additional countries to the Union (arts. 18, 19), and withdrawal

from the Union (art. 20).

Where any person has before the date of publication of the Order in

Council lawfully produced any work in the United Kingdom, any rights

or interests arising from or in connection with such production, which

were existing and valuable at that date, are to remain unimpaired

(49 & 50 Vict. c. 33, s. 6 ; see Hanfstaengl Art Publishing Co. v.

Holloway, [1893] 2 Q. B. 1 ; Moul v. Ch^oenings, [1891] 2 Q. B.

443).

An English author or proprietor of English copyright cannot obtain

redress in an English Court for an infringement of his copyright com-
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mitted abroad, even by a British subject {Morocco Bound Syndicate v.

Harris, [1895] 1 Ch. 535).

[The Vie7ina Convention.—Austria-Hungary is not within the Copy-
right Union, but has entered into a special (" the Vienna ") Convention
with Great Britain as to mutual copyright. By Order in Council under
the International Copyright Acts (St. R. & 0., Rev. 1904, vol. ii., "Copy-
right," p. 26) effect was given to this Convention (which is scheduled to

the order) as from May 11, 1894. The order and Convention excepted
India and the self-governing colonies, but by subsequent orders {ihid.,

pp. 31-33) now extend to the whole of His Majesty's dominions except
tlie Dominion of Canada, the Cape, New South Wales, and Tasmania.

American Conventions.—Neither the United States nor any of the
republics of Central or Southern America are within the Copyright
Union, but certain of those States are parties to three Conventions as

to International Copyright.

The first of these, the Montevideo Convention, 1889, of which a

translation is printed in Briggs on International Copyright, [1906] pp.
699-702, owes its form to that of Berne, but, unlike the latter, does not
set up an International Union, and makes the law of the country of

origin regulate the protection. For a comparison of the two systems,

see Briggs, swpra, ch. vii. The Argentine Republic, Paraguay, Peru, and
Uruguay have ratified this Convention, and France, Spain, Italy, and
Belgium have acceded thereto so far as regards the first two named
American States.

The second, the Central American Convention, 1897, which requires

each State to set up a national registry of title, has been ratified only

by Salvador and Nicaragua.

The third, the Pan-American Convention, 1902, approximates to

those of Berne and Montevideo. It has been ratified only by Guatemala,
Salvador, and Costa Rica, though signed (in some cases provisionally)

by the United States and all the central and southern republics, as well

as by those of Hayti (within the Copyright Union) and Dominica. See

Briggs, supra.

Countries Oittside the Cop^jright Union. — Besides the American
republics the most important non-Union States, from a copyright point

of view, are Holland, Roumania and Russia. So far as regards Austria-

Hungary, British authors are protected by the Vienna Treaty. Liberia,

though a party to the Berne Convention, has not ratified it. No Eastern

State, except Japan, is within the Union ; but penalties are imposed on

British subjects infringing Copyright in China, Corea, Morocco, the

Ottoman Dominions, Persia, the Persian coast and islands, and Siam.

In certain of there countries persons under the protection of Great

Britain are in the same position as British subjects. See Foreign Juris-

diction, where references are given to the volumes of St. R. & 0., in

w^hich the Orders in Council imposing these penalties are printed.

Apart from International Copyright Acts.—A foreign author conform-

ing to the laws of his own country, can of course assign an unpublished

manuscript of his work to an Englishman, binding the assignee only to

publish in particular dominions. The Englishman would then, by first

publication in England, obtain the same rights as if the work were

composed by him {Buxton v. James, [1851] 5 De G. & Sm. 80 ; 64 E. R.

1027).]

[Authorities.—Maugham, 1828; Lowndes (History), 1840; Turner,

1851; Blaine (Artistic), 1853; Eraser, 1860; Chappel and Shoard, 1863;
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Phillips, 1863 ; Underdown, 1863 ; Marshall, 1863 ; Coiyton, (Dramatic),
1873; Purday, 1877; Macfie, 1879; Jerrold, 1881; Shortt (Literature
and Art), 2nd ed., 1884; Cutler (Musical and Dramatic), 1890; Bewes,
1891; Copinger on Copyright, 4th ed., 1904, by Easton; Scrutton on
Copyright, 4:th ed., 1903; Briggs (International), 1906; and the American
works of Law, 1866 ; Whitman, 1871 ; Drone, 1879.]

PEECEDENTS.

L AGREEMEN2' between an Author and a Publisher far the

Writing and Publishing of a Book ; the Copyright to belong to the

Publisher, and the Author to have the Eight of Editing Future

Editions. Special Provision for Death of Author during the

Printing of any Edition, and foi' Increase of the Number of any

Edition.

Parties. AN AGEEEMENT, made the day of , 19 ,

Between \author\ of, &c., and \_publisher\ of, &c., bookseller and

and publisher, whereby it is agreed and declared between, and by

the parties hereto, as follows :

—

b^aiitho?to ^' '^^^ ®^^^ [author] agrees to write, prepare, and superintend

write book, through the press, a complete and original treatise on
^

according to the present state of knowledge respecting the same,

and with all usual and necessary tables and indexes.

Publisher to 2. The Said [publisher'] agrees to procure such work to be

pay for the printed at his own expense, and to pay to the said [author], his
copyright ^

-, . .

^ '

. . ,, . .. ~_
,

£> ' executors, admmistrators, or assigns, tor the immediate purchase

of the absolute copyright thereof, the sum of <£ ; £
to be paid in cash on the day of publication of the said work, and

the remaining £, to be paid by the bill or promissory note of

the said ['publisher], to be given to the said [author], his executors,

administrators, or assigns, on such day of publication, and to be
Further sumpayable at the end of six months therefrom ; and the further or
on sale 0I»^>' ^^\•^^^^^p\
600 copies additional sum of £ to be paid to the said [authm-], if the

years. sale of such work shall amount to six hundred copies within the

period of four years from such day of publication.

Option to 3^ Ijj case the first or any future edition of the said work shall
author to ''

r i

edit future be out of print for the space of one year, or a new or further

edition of the said work shall at any time be required, the said

[auth(yr] shall be at liberty to prepare for and superintend through

the press such new edition, consisting of the same number of copies

as the first edition of the said work, on the terms above mentioned

Proviso as /except that the aforesaid additional sum of £ shall only
to additional ^ ^ ^-,' e .* •

i

remunera- be payable for the second or any subsequent edition oi the said

quick"aie. work, in case the whole of the next preceding edition shall have

been sold within the space of six years from the day of the publi-

cation thereof), adapting such new edition to the then state of

VOL. III. 41
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ifaytho'- knowledge respecting the subject of the said work: Provided,
propare that, in case the said [authorl shall not so prepare a new edition
edition, pub-

i i ,i •
i

• i i

lishermay of the said work, and send the same to press within calendar

oSer person months after being requested thereto by the said [publisher], his

° ° ^ executors, administrators, or assigns, and shall not complete and

carry such new edition through the press within the further space

of calendar months ; or in case of the death of the said

[authm^], then the said [publisher], his executors, administrators, and

assigns, shall be entitled to publish an edition, and all future

editions, of the said work, in such manner, and under such editor-

OonsMera- ghip^ as he or they shall think fit,i and shall then pay to the said

editions not [author], his executors, administrators, or assigns, for each such

author. edition which shall not be so edited by the said [author], the sum
of £ only.

?°th^°/°^
4. In case the said [author] shall die during the progress

author Avhiie through the press of the second or any future edition of the said

is in the work to be prepared by him as aforesaid, the said [publisher], his

executors, administrators, or assigns, shall pay to the executors or

administrators of the said [authoi-], within six months from the time

of such decease, a part of the remuneration aforesaid, bearing the

same proportion thereto as the number of sheets of such new
edition that shall have been returned for press by the said [author],

shall bear to the total number of sheets of the next preceding

edition.^

1 When the work is not of a very permanent character, it may properly
be stipulated that the publisher shall make no payment to the author unless

he performs the task of editing the work. In such case omit the words
from which this note is referred to, and say :

—

" Without paying any sum of money or compensation to the said

[author], his executors, administrators, or assigns, in respect thereof."
Proviso for 2 ]nJq provision is made for the event of the author dying before the

author°be- completion of the first edition of his work, because, in most cases, an un-
forethe finished work would be of little value. Under particular circumstances,

''ftif^fi^^^
however, it will be proi:)er to make some provision to meet that event,

edition. Some such clause as the following will then be added :

—

" And in case the said [author] shall die after ten sheets at the least of

the first edition of the said work shall have been returned for press, and
before the whole of the said work shall have been printed, then the said

[publisher'], his executors, administrators, or assigns, shall pay to the
executors or administrators of the said [author] sucli sum of money as

two arbitrators, one to be appointed by each of the said parties, or their

u.mpire, shall determine to be a fair compensation or sum to be paid for

so much of the said work as shall be so printed, and for the copy or manu-
script thereof which the said [author] shall leave behind him, and upon
such payment the absolute copyright of such unfinished work shall belong
and shall be assigned to the said [publisher], his executors, administrators,

and assigns, free from all liability to make any payment for any future
ProTdso that edition or editions of the same : Provided always, that in case the said

may^?eii^n- [c^uthor] shall die without finishing the said work as aforesaid, and the

quish un- said [publisher], his executors, administrators, or assigns, shall, by writing

^o^
t^^^ under his or their hand or hands, signify to the executors or administrators

of the said [author], within two calendar months after the decease of the

said [author], his or their intention to relinquish all claim to the said

work, and shall by such writing demand to be repaid the expenses which
he or they shall have incurred in and about the printing, preparing, ware-
housing, insuring, and advertising the same, then ujjon jjayment by the

executors or administrators of the said [author] to the said [publisher], his

executors, administrators, or assigns, of the amount of such expenses
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S^SS ^- ^" ^^^® ^^® ^^*®^ edition of the said work shall not extend to
work. eight hundred pages of the size of and printed uniformly with the

pages of the edition of , bearing date 19 , the

remuneration hereby agreed to be paid to the said [authm-], his

executors, administrators, or assigns, for such first and each subse-

quent edition shall be reduced in proportion to the deficiency of

the number of pages of such first edition, whether any subsequent

edition shall extend to or exceed such number of pages or not.

to Sumber ^' ^^ ^^® ^^^^ [publisher], his executors, administrators, or assigns,

of copies to shall print more than two thousand copies of any one edition of

of each the Said work in respect of which the said [authm-], his executors,

administrators, or assigns, shall be entitled to any payment, then

every sum of money or remuneration to which the said [author], his

executors, administrators, or assigns, shall be entitled to under this

agreement in respect of such edition, shall be increased in proportion

to the increase in the number of copies which shall be so printed of

such edition : But if less than two thousand copies of any edition

shall be printed, such sum or sums of money or remuneration shall

not be diminished unless the said [author], his executors, administra-

tors, or assigns, shall agree thereto.

^^TthV^ 7. In case, after the commencement of the printing of the first

author shall edition of the said work, the same shall, by reason of any default or
delay work '

• i r ^7 t • • i i •

while ill the neglect on the part oi the said [author], remain in the press during

his life for a longer period than one year, then the said [publisher],

his executors, administrators, or assigns, shall be at liberty to put

an end to this agreement by notice under his or their hand or hands

to the said [author], or in case of his death, his executors or

administrators, within two calendar months after his decease,

unless the whole of the said work shall have been previously to

with interest after the rate of per cent, per annum, and com-
mission after the rate of per cent., within three calendar

months after such notice and demand as aforesaid, the copyright in such
work, and the printed copies of the sheets thereof, and all benefit arising

from such expenses or expenditure, shall belong to the executors or ad-

ministrators of the said [author] ; but if after such notice and demand as

aforesaid, the executors or administrators of the said [author] shall, for the

space of three calendar months, neglect to make such payment, then the

said [publisher], his executors, administrators, or assigns, shall be entitled

to the absolute copyright of the said work and to the printed copies and
benefit aforesaid, and also to all the manuscript or copy thereof which the

said [author] shall have left behind him, without making any payment
whatever to the executors or administrators of the said [autJwr], for or in

respect of the same."
1 Or, if such be the intention of the parties, a clause to the following

effect may be here inserted instead of clause 7 :

—

Author may 7^, PROVIDED ALWAYS, and it is hereby expressly agreed and declared

to p?eS"^^ ^7 the said parties hereto, that the said [autJior] shall not be bound or

obliged to commence the printing of the said work, or to furnish manu-
script or copy thereof to the printer, or to the said [publisher], or to any
other person, unless or until he the said [autJwr] shall think fit so to do

;

Author not and he the said [authoi'], in consideration of such licence, hereby agrees
to engage ^^^ ^^ engage directly or indirectly, either alone or together with any other

similar person or persons, to prepare or edit any work on the same subject or plan
publication, ^s the work aforesaid, to be published by or on behalf of himself, the said

[author], or by or on behalf of any other person or persons whomsoever,
other than the said [publisher], his executors, administrators, or assigns.
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such notice returned for press by the said [anthoi'] : And within

three calendar months from the time of the delivering of such

notice all the expenses incurred by the said [publisher], his executors,

administrators, or assigns, in and about the printing, preparing,

warehousing, insuring, and advertising, of any part of the said

work, together with interest after the rate of per centum

per annum, and commission after the rate of per centum,

shall be paid by the said [autho7-], his executors, administrators, or

assigns to the said [publisher], his executors, administrators, or

assigns, and on such payment the printed and unprinted paper,

and all benefits to be derived from such expenditure by the said

[publisher], his executors or administrators, shall belong to the said

[author], his executors, administrators, and assigns,

sixcopies to g. And it is hereby lastly agreed, that the said [piiMisher], his

to author, executors, administrators, or assigns, shall deliver to the said

[author], his executors, administrators, or assigns, six perfect copies,

in boards, of each edition of the said work which shall be wholly or

as to the greater part thereof edited and superintended through the

press by the said [author] as aforesaid.

As WITNESS, &c.

IL—AGREEMENT for the Writing and Publication of a Book
on the Terms of sharing the Profits. Proviso for Selling the

Copies on Hand at a Reduced Price, if the JFork shall not pay

its Expenses within a certain Time.

Parties. AN AGREEMENT, made the day of , Between
[authm^], of, &c., of the one part, and [publisher], of, &c., of the other

part, Whereby, &c. :

—

^gijement \^ Xhe Said [author] agrees to prepare and superintend through
and pub- the press a work to be entitled " ," and the said [publisher]

agrees to procure such work to be printed and published at his own
expense, including all the charges for the paper, printing, insurance,

warehousing, and advertising of the same work.

Profits to 2. The said [publisher] shall account for all the copies of the said
be shared

u«. j x

work that shall be sold at the trade price ; and after deducting the

expenses aforesaid, with commission thereupon at the rate of .£10

per centum (which commission is to be in lieu of all interest

thereon), the proceeds of such sale (to be accounted for as afore-

said) shall be divided into two equal moieties, one moiety to be paid

to the said [authoi'], his executors, administrators, or assigns, and

one moiety to be retained by the said [publisher], his executors,

administrators, or assigns,

to^account
^' "^^^ ®^^^ [publisher], his executors, administrators, or assigns,

and permit shall render to the said [author], his executors, administrators, or
inspection l j' ' '

of stock. assigns, an annual account of the sale of the said work, and shall

permit the said [authm-], his executors, administrators, or assigns, to

inspect the stock thereof on hand, at any reasonable time after the

delivery of such account.
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to fuufrr
^- "^^^ ^^^^ [publisher], his executors, administrators, or assigns,

editions. shall have the option of printing and publishing any future edition

or editions of the said work upon the terms and conditions afore-

said, provided that he or they shall notify such option by writing

to the said [author], his executors, administrators, or assigns, within

eight calendar months after the last copy of the then last edition

shall have been sold : But in case the said [author] shall have

departed this life, or shall not send such new edition to press within

three calendar months after he shall receive such notice as aforesaid,

or shall not return the last sheet thereof for press within the further

period of six months, then the said [publishei-], his executors,

administrators, or assigns, shall be at liberty to procure any other

person or persons to prepare or complete such new edition, and

shall be allowed, in the account foresaid, such reasonable sum as he

shall pay him or them for doing the same : And in case the said

[publisher] shall not so declare such option as aforesaid, then, after

the expiration of the time aforesaid, the copyright of the said work

shall become the absolute, unqualified property of the said [authm'],

his executors, administrators, or assigns.

If expenses 5. In case the proceeds arisine; from the sale of any edition of

realised the said work, during the first five years from the day of the pub-

years, pub- lication thereof, shall not be sufiicient to pay all the expenses afore-

seuSa^^^ said, then the said [publisher], his executors, administrators, or

price!^^ assigns, shall be at liberty (but shall not be compellable) to sell the

remaining copies of such edition at such price or prices as he or

they shall from time to time think fit, and shall account for them

at such price or prices only as they shall actually be sold for

As WITNESS, &c.

III. AGREEMENT between Author and Publisher on Terms of

Sharing the Profits. {Another Form.)

MEMORANDUM OF AGREEMENT made to day of

, Between (hereinafter termed the author) of the

one part, and (hereinafter termed the publisher) of the other

part, whereby it is mutually agreed between the parties hereto for

themselves and their respective executors, administrators, and assigns

(or successors, as the case may be), as follows :

—

1. The publisher shall, at his own risk and expense, and with dne

diligence, produce and publish the work at present intituled ,

by ,
and use his best endeavours to sell the same.

2. The author guarantees to the publisher that the said work is

in no way whatever a violation of any existing copyright, and that it

contains nothing of a libellous or scandalous character, and that he will

indemnify the publisher from all suits, claims, proceedings, damages,

and costs which may be made, taken, or incurred by or against him on

the ground that the work is an infringement of copyright, or contains

anything libellous or scandalous.

3. The publisher shall during the legal term of copyright have the

exclusive right of producing and publishing the work in the English
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language throughout the world. The publisher shall have the entire

control of the publication and sale and terms of sale of the book, and

the author shall not during the continuance of this agreement (without

the consent of the publisher) publish any abridgment, translation, or

dramatised version of the work.

4. The net profits arising from the sale of the work and remaining

after deduction of the expenses of production and publication, shall be

divided into parts, of which part shall be paid to the

author, and the remaining part shall belong to and be retained

by the publisher.

5. The expenses of production shall be taken to mean the actual cost

of printing, paper, binding, illustrating, and advertising, and all inci-

dental expenditure, and, where the publisher produces the work wholly

or in part on his own premises, such cost shall be calculated at current

fair and reasonable trade charges.

6. The expenses of publication—viz., rent, rates, and taxes of offices,

clerks, travellers, warehousemen, porters, insurance, and bad debts

—

shall be fixed at per cent, on the gross receipts from the sale

of the work.

7. In ascertaining the net profits of the work, all discounts and

allowances received and allowed by the publisher for cash payments or

otherwise shall be brought into account and be credited or debited to

the work.

8. The publisher shall account at the customary trade terms for all

copies sold, but, in cases where copies have been sold for export, or at

rates below the customary trade terms, as remainders or otherwise, such

copies shall be accounted for at the price realised.

9. The author agrees to revise the first, and, if necessary, to edit

and revise every subsequent edition of the work, and from time to time

to supply any new matter that may be needful to keep the work up to

date.

10. The author agrees to bear all costs of corrections and alterations

in proof sheets exceeding per cent, of the cost of composition, and

such excess shall be deducted from his share of the net profits.

11. In the event of the author neglecting to revise an edition after

due notice shall have been given to him, or in the event of the author

being unable to do so by reason of death or otherwise, the expense of

revising and preparing each such future edition for press shall be borne

by the author, and shall be deducted from his share of the net profits of

the work.

12. During the continuance of this agreement, the copyright of the

work shall be vested in the , who may be registered as the

proprietor thereof accordingly.

13. The publisher shall make up the account of profit and loss

annually to , and deliver the same to the author within

months thereafter, and the balance appearing in such account to be due

to the author shall be settled on

14. If the publisher shall, at the end of three years from the date of

publication, or at any time thereafter, give notice to the author that in

his opinion the demand for the work has ceased, or if the publisher shall
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for six months after the work is out of print, decline or, after due notice,

neglect to publish a new edition, then and in either of such cases this

agreement shall terminate, and, on the determination of this agreement

in the above or any other manner, the right to print and publish the

work shall revert to the author, who shall, if not then registered, be

entitled to be registered as the proprietor thereof, and to purchase from

the publisher forthwith the plates or moulds, and engravings (if any)

produced specially for the work, at half-cost of production, and whatever

copies the publisher may have on hand at cost, and if the author does

not within three months purchase and pay for the said plates or moulds,

engravings and copies, the publisher may at any time thereafter dispose

of such plates or moulds, engravings, and copies, or melt the plates, and

the net proceeds of such sale shall be brought into the publisher's

account as part of the proceeds of sale of the work.

15. If any difference shall arise between the author and the publisher

touching the meaning of this agreement, or the rights or liabilities of

the parties thereunder, the same shall be referred to the arbitration of

two persons (one to be named by each party) or their umpire, in accord-

ance with the provisions of the Arbitration Act, 1889.

16. The term "publisher" throughout this agreement shall be

deemed to include the person or persons or company for the time being

carrying on the business of the said under as well its present

as any future style, and the benefit of this agreement shall be trans-

missible accordingly.

In witness, &c.

lY. AGREEMENT far the Compiling of a Dictionary, the

Consideration to he Paid in Advance hy Instalments. Author

and a Surety Agree to Re]pay Advances if the Work is not

Completed Accm'ding to ike Agreement. Proviso for Future

Editions.

ARTICLES OF AGREEMENT, made the day of

Parties. BETWEEN [authm'\ of, &c., of the first part
;
\surety\ of, &c., of the

second part ; and [puhlisher\ of, &c., of the third part, Whereby,

&c. :

—

Agreement 1. The said [author] agrees to prepare and superintend through

dictionary, the prcss a complete and perfect alphabetical dictionary of {describe

accurately the subject of the work).

Copyright 2. The copyright of the said work shall belong to the said

pubii?hS.*° [publisher], his executors, administrators, and assigns, who shall

print the same with all reasonable despatch, and shall publish the

same at his or their own expense, and shall pay to the said [authai']

Considera- the sum of £ , by eight equal and consecutive quarterly

b^iiStau payments of £ each, on the usual quarterly days, the first

™®^^' payment being made on the day of next ; and

shall, on the day of the publication of the said work, pay to the

said [author] the further sum of £ , by a bill or bills, pay-

able within three months from such day of publication.
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Number of 3. The first edition of the said work shall not exceed

ProXo as
^opi®s ') ^"^ ^^^^ ^^ ^^^® ^^® ^^i^ [authoi'] shall, upon the written

tofuture request of the said [publisher], his executors, administrators, and

assigns, agree to prepare any future edition of the said work, and

shall prepare and superintend the same through the press, and shall

return the last sheet thereof for press within fifteen calendar months

from the date of such request, the said [2mblisher], his executors,

administrators, or assigns, shall, on the day of the publication

thereof, pay to the said [autJior], his executors, administrators, or

assigns, the sum of £ , by two bills of £ each,

payable respectively within four months and nine months from

such day of publication.

Proviso in 4. If the said lautJior] shall refuse or be unable to prepare any

do not such future edition, or shall fail to return the last sheet thereof for

any^edltfon prcss within the time aforesaid, then, and not otherwise, the said

stipulated [publisher], his executors, administrators, and assigns, shall be at
time.

liberty to procure any other person to edit such edition and all

future editions, and shall only be liable to pay to the said [author],

his executors, administrators, or assigns, the value of so much of

such future edition as the said [author] shall have actually prepared,

and shall deliver to the said [publishei'], his executors, adminis-

trators, or assigns, such value to be determined by arbitration in

the usual manner.

Proviso in 5. In casc the said [authm^], by reason of his prior decease, or

shall not any act or default of him the said [author], shall not complete the

S^ediSon. Said work, and return the last sheet thereof for press on or before

the first day of > 19 , the agreement hereinbefore contained

Compensa- shall be void, and the said [author], his executors, administrators, or

manuscript assigns, upou delivering all the manuscript of the said work which
completed.

q\^^\\ \)q ^^gjj prepared unto the said [publisher], his executors,

administrators, or assigns, shall be entitled to retain or receive from

the said [publisher], his executors, administrators, or assigns, such

sum only as two arbitrators, one to be nominated by each party, or

their umpire, shall award as the fair value of such manuscript to a

publisher : Upon retention or payment of which sum the copyright

of such manuscript shall belong to the said [publisher], his executors,

administrators, or assigns.

Agreement 6. And the Said [author], and the said [surety], as his surety

considera- respectively, jointly and severally agree with the said [publisher]

tain cases, that in casc the said [author'] shall not complete the said work, and

return the last sheet thereof for press on or before the first day of

,19 , they the said [author and surety], or one of them,

or the heirs, executors, or administrators of them, or one of them,

will upon the first day of , 19 , or within three calendar

months from the decease of the said [author], whichever shall first

happen, repay unto the said [publisher], his executors, adminis-

trators, and assigns, all such sums of money (not exceeding £
in the whole) as the said [publisher] shall have paid unto the said

[author] under this agreement, and (unless such non-completion

shall be caused by such decease) with interest at the rate of



COPYEIGHT—PEECEDENTS 649

per cent, per annum, deducting therefrom such sum as the said

[authoi'], his executors, administrators, or assigns shall be so found

entitled to as aforesaid for the value of the manuscript which shall

be delivered unto the said [publisher], his executors, administrators,

or assigns.

As WITNESS, &c.

V. AGREEMENT between an Author and Publisher /o?- the Publishing

of a Book where the Author is to be remunerated by a Royalty.

MEMORANDUM OF AGREEMENT made this day of

, Between (hereinafter termed the author) of the

one part, and (hereinafter termed the publisher) of the other

part, whereby it is mutually agreed between the parties hereto for

themselves and their respective executors, administrators, and assigns

(or successors, as the case may be), as follows :

—

1. The publisher shall at his own risk and expense, and with due

diligence, produce and publish the work at present intituled
,

by
,
and use his best endeavours to sell the same.

2. The author guarantees to the publisher that the said work is in

no way whatever a violation of any existing copyright, and that it

contains nothing of a libellous or scandalous character, and that he will

indemnify the publisher from all suits, claims and proceedings, damages,

and costs which may be made, taken, or incurred by or against him on

the ground that the work is an infringement of copyright, or contains

anything libellous or scandalous.

3. The publisher shall during the legal term of copyright have the

exclusive right of producing and publishing the work in the English

language throughout the world. The publisher shall have the entire

control of the publication and sale and terms of sale of the book, and

the author shall not during the continuance of this agreement (without

the consent of the publisher) publish any abridgment, translation, or

dramatised version of the work.

4. The publisher agrees to pay the author the following royalties,

that is to say :

—

(ft) A royalty of on the published price of all copies (13

being reckoned as 12, or 25 as 24, as the case may be) of the

British edition sold beyond copies.

ib) In the event of a cheaper edition being issued, a royalty of

per cent, on the published price.

(c) In the event of the publisher disposing of copies or editions at a

reduced rate for sale in the United States, or elsewhere, or as

remainders, a royalty of per cent, of the amount realised

by such sale.

{d) In the event of the publisher realising profits from the sale, with

consent of the author, of early sheets, serial or other rights, or

plates for production of the work in the United States or else-

where, or from claims for infringement of copyright, a royalty

of per cent, of the net amount of such profits remaining

after deducting all expenses relating thereto.
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No royalties shall be paid on any copies given away for review or

other purposes.

5. The author agrees to revise the first, and, if necessary, to edit and

revise every subsequent edition of the work, and from time to time to

supply any new matter that may be needful to keep the work up to

date.

6. The author agrees that all costs of corrections and alterations in

the proof sheets exceeding per cent, of the cost of composition shall

be deducted from the royalties payable to him.

7. In the event of the author neglecting to revise an edition after

due notice shall have been given to him, or in the event of the author

being unable to do so by reason of death or otherwise, the expense of

revising and preparing each such future edition for press shall be borne

by the author, and shall be deducted from the royalties payable to him.

8. During the continuance of this agreement the copyright of the

work shall be vested in the , who may be registered as the

proprietor thereof accordingly.

9. The publisher shall make up the account annually to ,

and deliver the same to the author within months thereafter,

and pay the balance due to the author on

10. The publishers shall at the end of five years from the date of

publication, or at any time thereafter, give notice to the author that in

his opinion the demand for the work has ceased, or if the publisher

shall for six months after the work is out of print decline, or, after

due notice, neglect to publish a new edition, then and in either of such

cases this agreement shall terminate, and, on the determination of this

agreement in the above manner, the right to print and publish the work

shall revert to the author, and the author, if not then registered, shall be

entitled to be registered as the proprietor thereof, and to purchase from

the publisher forthwith the plates or moulds and engravings (if any)

produced specially for the work, at half-cost of production, and whatever

copies the publisher may have on hand at cost of production, and if the

author does not within three months purchase and pay for the said

plates or moulds, engravings, and copies, or melt the plates, paying to

the author in lieu of royalties per cent, of the net proceeds of such

sale.

11. If any difference shall arise between the author and the publisher

touching the meaning of this agreement, or the rights or liabilities of

the parties thereunder, the same shall be referred to the arbitration of

two persons (one to be named by each party) or their umpire, in accord-

ance with the provisions of the Arbitration Act, 1889.

12. The term "publisher" throughout this agreement shall be

deemed to include the person or persons or company for the time being

carrying on the business of the said under as well its present

as any future style, and the benefit of this agreement shall be trans-

missible accordingly.

As WITNESS, &C.
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VI. AGREEMENT between an Author and Publisher far the

Publishing of a Neio and Enlarged Edition of an existing

Book.

AN AGREEMENT, made the day of , 19 ,

Parties. BETWEEN [editor], of, &c., of the one part, and [publisher], of, &c.,

Agreement, of the Other part : Whereby each of the parties hereto, so far as

the stipulations and conditions herein contained are to be per-

formed or observed on his part, agrees with the other of them as

follows, that is to say :

—

Editor to 1. The Said [editor], for the considerations hereinafter men-
enlarge tioncd, shall pcruse, correct, alter, and enlarge by the addition of

fresh manuscript matter, and edit the work called and known as
" ," for the purpose of preparing and bringing out a new,

being the second, edition of the same, and to prepare and append

thereto a full and complete index.

Edition to 2. The Said new edition shall be printed on pages of the same

type as the sizc as the last edition of the said work, and in similar type, so as
^

"

to contain a similar amount of matter on each page.

As to 3. The fresh manuscript matter to be added by the said [editor]

fresh MS. shall be of an amount sufficient to enlarge the work by not less
mattei.

^j^^^^ ^^^j^ pages as aforesaid.

Supply of 4. The said [editor] shall commence to furnish matter for the

said new edition to the said [publishei^], or to such printer as he

shall direct, on the day of next, and shall there-

after continuously furnish such matter with all convenient speed,

and so that the furnishing thereof (except as regards the index)

shall be completed before the day of , 19 .

Editor to 5. The Said [editor-] shall superintend the printing, and correct

printing, the proofs in the usual manner, as fast as they shall be furnished

to him, and shall complete the index as soon as may be after the

whole signatures of the text shall have been delivered to him for

that purpose.

Publisher to 6. The said [publisher] shall, at his own cost, print the said new

puwishlng" edition as the matter shall be furnished, and publish the same

when completed ; and shall furnish to the said [editor] a copy

thereof by signatures, as the same shall be worked off, for the

purpose of preparing the said index.

As to 7. The said [publisher] shall pay to the said [editm-], for pre-

remunera- paring and editing the said new and enlarged edition, the sum of
*^°"' £ , by the instalments and in manner following, that is to

say : the sum of £
,
part thereof in cash so soon as the said

edition shall be printed and ready for publication ; the sum of

£ , other part thereof, by an approved bill, payable four

months after date ; and the sum of £ , the residue thereof,

by an approved bill, payable eight months after date ; both such

bills to be dated on the date when the said edition shall be ready

for publication, and to bear interest at the rate of £ per

cent, from that date : And the said [publisher] shall also deliver to
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the said [editor] copies of the said edition as soon as con-

veniently may be after publication thereof.

As WITNESS, &c.

VII. AGREEMENT between an Author and Publisher for the

PvMishing of a New Edition of an existing Book. (Another

Form.)

MEMORANDUM OF AGREEMENT made this day of

One thousand nine hundred and , Between
(hereinafter called the editor) of the one part, and (hereinafter

called the publishers) of the other part.

1. Whereas the publishers are the owners of the copyright in the

work known as " ," it is hereby agreed that the editor will

undertake to edit to the best of his ability and see through the press

a edition of the said work, and unless prevented by illness to

deliver the copy for the printers within months from the date

of this agreement.

2. The publishers agree at their own cost to print and publish the

said edition, and to pay to the editor

3. The entire copyright in all additions and alterations made to the

work shall be the property of the publishers.

4. The publishers shall deliver copies of the book to the

editor free of charge, and supply any further copies to him at the ordinary

trade price.

5. Should the printer's charges for corrections made by the editor

upon the printer's proof sheets exceed the sum of shillings per

sheet of sixteen pages upon an average of the w^hole number of sheets

in the book, the amount of such excess shall be deducted from the

remuneration due to the editor under clause 2 ; and should the work
through any fault of the editor be discontinued, or be more than

months from the delivery of the copy in passing through the

press, then the editor agrees to pay to the publishers any expenses they

may have incurred on receiving an account from them.

6. In the event of the editor's incapacity from illness or death to

complete this agreement, the outstanding copy shall be handed over to

the publishers by the editor or his executors at a fair price.

7. Should any dispute or difference of any kind whatsoever arise

between the parties touching this agreement, or in any wise relating

thereto, the same shall be referred to the decision of two referees or

their umpire pursuant to the Arbitration Act, 1889.

VIII. LICENCE to Print, Publish, and Sell one Editim

of a Book.

AN AGREEMENT, made the day of , 19 ,

Parties. BETWEEN \author\ of, &c., of the one part, and [publisher], of, &c.,

of the other part : Whereas the said [author] has written and
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Testatum.

Licence to
print, &c.,

one edition.

Supply of

copy, &c.

Author not
to print, &c.
copies for

six years.

Publisher to

pay royalty
on copies
sold.

As to de-
livery of
half-yearly
accounts.

Delivery of
copies of
work to
author

limitation
of number
of copies of
edition.

Limitation
of licence to
one edition.

prepared a certain book called " :" NOW THESE
PEESENTS WITNESS that it is hereby agreed and declared,

between and by the parties hereto, as follows, that is to say :

—

1. For the consideration hereinafter mentioned, the said [aufhoi-]

hereby grants unto the said [publisher] full, sole, and exclusive

licence and authority to print, publish, and sell, one edition of

copies of the said book, the said [author] reserving to

himself the general copyright in the said book.

2. The said author will, within weeks from the date of

these presents, furnish to such printer as the said publisher shall

direct, a fair copy of the book, and will superintend the printing,

and correct the proofs in the usual manner ; and that he will duly

register his title under the Literary Copyright Act, 1842, as the

proprietor of the copyright in the said book.

3. The said [authm-] will not himself print, publish, or sell, or

authorise or permit any other person to print, publish, or sell, any

other copies of the said book for the period of years from

the date of these presents, or until the whole of the said edition

of copies shall have been sooner disposed of by the said

publisher.

4. The said [publisher], in consideration of the aforesaid licence

and agreements on the part of the said [author], will pay to the

said [author] the sum of for each and every copy of the said

edition, such sums to be payable half-yearly, up to and within one

calendar month after delivery to the said author, of every such

account as is hereinafter mentioned, the first of such half-yearly

payments to be made within one calendar month after the delivery

of the first of such accounts.

5. The said [publisher] will keep and deliver to the said [author]

half-yearly a true and full account of all sales of copies of the said

edition which shall have been efi'ected from time to time during

the preceding half-year until the whole of the said edition shall

have been disposed of, the first of such half-yearly accounts to be

rendered at the expiration of six calendar months from the date of

the publication of the said edition.

6. The said [publisher] will, as soon as conveniently may be

after the first publication of the said edition, give to the said

[autho)-] copies thereof, well bound in , and free

of charge.

7. The said [publisher] will not, without the consent in writing

of the said [authm-], his executors, administrators, or assigns, print,

publish, or sell, more than copies of the said book, nor

assign or part with the benefit of this licence and agreement.

8. Nothing herein contained shall be taken to extend this

licence beyond one edition of the number of copies hereinbefore

mentioned.

As WITNESS, &c.
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IX. AGREEMENT between an Author and Publisher /(w the

Sale of a Book on Commission.

AN AGREEMENT, made the day of , 19 ,

Parties. BETWEEN [authoi^], of, &c., of the One part, and [publisher], of, &c.,

Recital. of the Other part : Whereas the said [author] has in preparation a

book to be called " ," and has arranged with the said

[publisher] that he the said [publisher] shall have the sole right of

Testatum, publishing and selling the first edition of the said book: NOW
THESE PRESENTS WITNESS that it is hereby agreed and
declared, between and by the parties hereto as follows, that is to

say:—

^ilf^b-^*^
1. The said [publisher] shall have the full, sole, and exclusive

lisher shall right of printing, publishing, and selling, the first edition of the
havesold .

*•

t • . ,.

right of said book, such edition to consist of copies, at a commis-

edition. sion after the rate of £ per cent, on the amount which

shall have from time to time be received by him by the sale of

copies of the said book.

of'copjT^^ 2. The said [authm'] will, on or before the day of

next, furnish to the said [publisher] an instalment or portion of the

manuscript of the said book, and will continue to furnish him with

further instalments thereof until the whole book shall be com-

pleted; and will superintend the printing and correct the proofs

in the usual manner.

bea?SstsS ^- ^^^ ®^^^ [pubUshei'] wiU print and publish the said edition

publication, at his own cost, indemnifying the said [authm'] from all costs and

expenses of and incident to the publication or sale thereof.

k^ep^aSd^
^^ ^' "^^^ ^^^^ [publisher] will keep and deliver to the said author,

^^eair^
on the day of in every year until the said edition

accounts of shall have been disposed of, a true and full account of all sales of
colAQ *-

copies of the said edition which shall have been effected during the

preceding year, the first of such accounts to be delivered at the

expiration of twelve calendar months from the date of the

publication of the said edition.

Application 5 The procccds of all sales of copies which shall from time to
of proceeds ,

^
, ,

^
of sales. time be eff'ected by the said [publisher] shall be applied by him in

the first place in or towards the payment or reimbursement to the

said [publisher] of all costs and expenses of providing paper, for

printing, binding, advertising, warehousing, and insurance of the

said book, and all other costs of and incident to the publication

and sale thereof ; and in the next place, in or towards payment to

the said [publisher] of a commission after the rate of £ per

cent., and also of the usual trade allowance of per copy, in

respect of all sales which shall from time to time be effected by

him, as shown by the said yearly accounts respectively ; and the

surplus (if any) of the said proceeds shall, from time to time, within

one calendar month after the delivery of every such account, be

paid by the said [publisher] to the said [auihoi'] for his own benefit

absolutely.

As WITNESS, &C.
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X. AGREEMENT between an Author and Publisher >• the Sale

of a Booh on Commission. {Another Farm.)

MEMORANDUM OF AGREEMENT made this day of

One thousand nine hundred and , Between
(hereinafter called the author) of the one part, and (hereinafter

called the publishers) of the other part: Whereas the author has

prepared a book entitled "
," and the publishers are willing to

publish the said book : It is hereby declared and agreed as follows,

that is to say :

—

1. The publishers will print copies of the said book for the

sum of per sheet of sixteen pages, including paper.

2. Author's corrections to be charged extra.

3. The author shall pay the publishers the amount of their account

for printing within one month from the date of publication of the book.

4. The publishers to charge a commission of ten per cent, on the

gross prices paid for binding and advertising, and they reserve to

themselves the right to take the usual credit or the equivalent cash

discount for cash payments.

5. Copies sold to be accounted for at the trade sale price, but in

cases where copies have been sold for export, or at rates below the trade

sale price, such copies to be accounted for at such lower prices less in

all cases a discount of ten per cent. Twenty-five copies to be counted

as twenty-four.

6. Accounts to be made up annually to 31st December, and the

balance due paid on the following day of

7. A charge of one guinea per annum to be made for warehouse

room and insurance against loss or damage from fire.

8. The author guarantees to the publishers that the said book is in

no way whatever a violation of any existing copyright, and he hereby

agrees to indemnify the publishers from all suits, claims, proceedings,

damages, and costs which may be made, taken, or incurred by or against

them on the ground that the work is an infringement of copyright.

9. When the publishers consider that the demand for the book

has ceased, the unsold stock may be returned to the author or his

representatives.

10. Should any dispute or difference of any kind whatsoever arise

between the parties touching this agreement, or in anywise relating

thereto, the same shall be referred to the decision of two referees or their

umpire pursuant to the Arbitration Act, 1889.

XI. ASSIGNMENT of the Copyright of a Book.

THIS INDENTURE,! ^ade the day of

Parties. 19 ^ BETWEEN [vendor], of, &c., of the one part; and [purchaser],

Recital of of, &c., of the Other part : WHEREAS the said [vendm'] is the author

contract, and proprietor of the absolute copyright of a book or work,

intituled, &c., and has agreed with the said [purchaser] for the

1 Stamp, ad valorem, as a conveyance by way of sale.
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absolute sale to him of the said copyright, free from incumbrances,
Tesuitum. at the price of £ : NOW THIS INDENTURE WIT-

ItVf.?J NESSETH that, in pursuance of the said agreement, and in

consideration of the sum of <£ by the said [purchaser] to the

said [vendor] now paid, the receipt whereof is hereby acknowledged,

the said [vendor] hereby assigns, and as beneficial owner con-

veys unto the said [purchaser], his executors, administrators, and
copyright, assigns, All that the absolute copyright of and sole privilege of

printing all that the said book or work intituled, &c. ; and all

Habendum, future impressions of the said work : To HAVE, HOLD, EXERCISE

AND ENJOY the said copyright and premises unto the said [pur-

chaser], his executors, administrators, and assigns, henceforth during

the residue of the term of the said copyright now unexpired, for

his and their own use and benefit, but subject always to such

right as may now be subsisting in the publisher or proprietor of

the last edition of the said book or work to prevent the publica-

tion of any future edition of the same until such last edition shall

be out of print.

In witness, &c.

XII. DEED OF COVENANTS >• Title, &c., on an Assignment

of the Copyright in a Book hy Entry at Stationers^ Hall.

THIS INDENTURE,! made the day of 19 ,

Parties. BETWEEN [vendm'], of, &c., of the one part ; and [purchaser], of, &c.,

re^lstfred
°^ ^^® Other part

:
Whereas the said [vendoi'], being registered in

title

;

the registry-book of the Stationers' Company in the City of London

as the proprietor of a certain book or work, intituled, &c. (the first

edition whereof was published on the day of
),

of saieand ^{^ lately Contract with the said [purchaser] for the sale to him of
assignment •^ l-t j

to purchaser, the absolute Copyright of the said book or work for the price of

£ , which price or sum has been duly paid by the said

[purchaser] to the said [vendor], as he doth hereby acknowledge

:

And whereas, by an entry made on or about the day of the date

of these presents in the registry-book of the said Stationers' Com-

pany, upon the requisition of the said [p)urchaser], with the con-

currence of the said [vendor], the said copyright was absolutely

assigned unto the said [purchaser], his executors, administrators,

and assigns, henceforth for the residue of the term thereof then

Testatum, subsisting, or was intended to be so assigned : NOW THIS
Vendorcove-INDENTURE WITNESSETH that the said [vendw], [if not the

title, &c. ; author, add, for and against the acts and defaults only of himself,

and of all persons claiming or to claim by, from, through, or under

him], hereby covenants with the said [purchaser], that at the time

of making such entry, or of requiring the same to be made, as afore-

said, he the said [vendor] had good and lawful authority thereby to

assign and assure the said copyright unto the said [purchaser], his

executors, administrators, and assigns, free from all incumbrances,

1 Stamp, 10s. By effecting the assignment by means of an entry at Stationers'

Hall, the ad valorem duty on the conveyance will be saved.
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to hold and enjoy the same unto and by the said [purchaser], his
executors, administrators, and assigns, thenceforth during the

enjo^ym'ent;
^'^sidue of the term thereof; and that the same shall and may
henceforth, during the residue of the said term, be held, exercised,

and enjoyed accordingly by the said [purchase!'], his executors,
administrators, and assigns, without any lawful interruption,

Ssi?aSje!'
invasion, or disturbance ; and that from time to time, and at any
time or times hereafter, upon every request and at the costs of the
said [purchase^-], his executors, administrators, or assigns, such
further and other acts, deeds, assurances, matters, and things, shall

be executed for the better and more effectually or satisfactorily

assigning or assuring the said copyright and premises unto the said

[purchaser], his executors, administrators, and assigns, as he or they
shall reasonably request.

In witness, &c.

XIII. ASSIGNMENT of the Copyright of a published Boole and
Manuscript Continuations and Additions, and of a Book in

MS., hj the Administrator of the deceased Author.

tions m
manuscript,
&c.:

death of
author,

THIS INDENTUEE,! made the day of

Between [vendor], of, &c., of the one part, and [purchaser], of the

?uthlfi?hij,
^^^^^ P^'^^ • Whereas [author], late of, &c., and now deceased,

publication, was the author of a book or work intituled, &c., which was
and addi-

-i i- , i

published in or about the year 19 : And whereas the said

[author] at various times made divers additions to, and continua-

tions, alterations, and corrections of, the said work : And WHEREAS
the said [authoi'] was also the author of a certain work, or part

administra-
^^ ^ work. Still in manuscript, being, &c. : And WHEREAS the said

tion; [authoi'] died in the year , intestate : And whereas in

the month of , letters of administration of the estate and

effects of the said [authoi'] were duly granted to the said [vendm-]

by the Principal Eegistry of His Majesty's High Court of Justice,

^ntractfor Probate Division : And whereas the said [vendor] has agreed with

the said [purchaser] for the sale to him of the hereinbefore-mentioned

works and manuscripts, with the said several additions, continua-

tions, alterations, and corrections thereto and thereof, and the

absolute copyright thereof, free from incumbrances, for the price of

£ : NOW THIS INDENTUEE WITNESSETH that, in

consideration of the sum of <£ , by the said [purchaser] to the

said [vendor], already paid, the said [vendm-] hereby assigns, transfers,

and as such personal representative of the said [authm-] deceased,

as aforesaid, conveys unto the said [jpurchaser], his executors,

copyright administrators, and assigns. All that the aforesaid book or work
script work of the Said [author], deceased, intituled, &c., and all the additions,

lions. continuations, alterations, and corrections, whether in manuscript

or printed, unpublished or already published, thereto and thereof at

any time or times made by the said [authm-], deceased ; and also,

^ Stamp, ad valorem, as a conveyance by way of sale.
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Testatum.

Vendor
assigns
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all that the unpublished manuscript or work, or part of a work, of

the said [author] deceased, being, &c. ; and all and every the

papers whereon the last-mentioned work, or the aforesaid additions,

continuations, and corrections, or any of them, respectively (being

in manuscript), are, or is written, with their several and respective

Jiabendnm. appurtenances : To HOLD, exercise, and enjoy the said several

copyrights and premises, unto and by him the said [purchaser], his

executors, administrators, and assigns, absolutely for his and their

sole use and benefit.

In witness, &c.

[The Publishers are indebted to Messrs. Wm. Clowes S Sons, Ltd., the yro-

prietors of Wiyislo^c on " Artistic Copyright,^' for permission to use the following
Precedents.']

XIV. MEMORANDUM upon Sale of a Picture, reserving

Copyright to Artist.

AGREEMENT made the day of 19 , Between
A. B., of, &c. [artist], of the one part, and C. D., of, &c. [purchaser], of

the other part : Whereas the painting executed by the said A. B., and

entitled , the subject-matter of which is [shoii description], is now
a-bout to be sold to the said G. D., excepting only and reserving to the

said A. B. the copyright therein, for the sum of £ : Now it is

hereby agreed that the copyright in the said painting shall be and

remain the property of the said A. B.

As witnesseth the hand of the said C. D.
(Signed) C. D.

XV. MEMORANDUM reserving to the Artist Copyright in a Picture

executed on Commission.

AGREEMENT made, &c., Between A. B., of, &c. [artist], of the one

part, and C. D., of, &c. [purchaser], of the other part : Whereas the

painting entitled , the subject-matter of which is [short descrij)-

tion], is being or is about to be executed by the said A. B., for and on

behalf of the said C. D., for the sum of £ : Now these

presents witness, and it is hereby agreed, that the copyright in the

5ame shall be and remain the property of the said A. B.

As witnesseth the hand of the said C. D.

(Signed) C. D.

XVI. MEMORANDUM upon the Sale of a Picture conveying the

Copyright to Purchaser.

AGREEMENT made, &c., Between A. B., of, &c. [artist], of the one

part, and C. D., of, &c. [purchaser], of the other part : Whereas the

«aid A. B. is about to sell to the said C. D. all that painting [w drawing]

executed by A, B., called (including the copyright therein), for

the sum of £ : Now these presents witness, and it is hereby

AGREED, that the copyright in the said painting [or drawing], shall
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become and be the property of the said C. D. : Provided that nothing

herein contained shall prejudice the right of the said A. B. to use or sell

the sketches or studies made for such painting, or any copies of such

sketches or studies.

As WITNESS the hands of the parties.

(Signed) A. B.

CD.

XVII. CONVEYANCE of a Piece of Sculpture, together with the

Copyright therein^ to a Purchaser.

THIS INDENTURE, made the day of , 19 , Between
A. B. \_artist\ of, &c., and C. D. ['purchaser\ of, &c. : Whereas the said

A. B. has made the new and original sculpture called , and is

entitled to the copyright therein : And whereas he has agreed to sell

the same including such copyright to the said C. D. for the sum of

£ : NOW THIS INDENTURE WITNESSETH that, in

consideration of the said sum of £ to the said A. B., paid by

the said C. D. on or before the execution of these presents (the receipt

whereof the said A. B. hereby acknowledges), the said A. B. doth hereby

convey and assign to the said G. D. all that new and original sculpture

called the , together with the copyright therein : To hold the

same to the said C. D. absolutely : [Provided always that nothing

herein contained shall prejudice the right of the said A. B. to use, exhibit,

or sell the casts or models made for the said sculpture].

In witness whereof the said parties have hereunto set their hands

and seals the day and month first above written.

A. B.

C. D.

Signed, sealed, and delivered by the

said A. B., in the presence of

E. F., of, &c.

G. H., of, &c.

XVIII. AGREEMENT between Artist and VvhiA^n^B. for Sale of

Picture and Copyright for fixed sum—Artist to sign Proofs.

MEMORANDUM OF AGREEMENT, made, &c, Between

A B., of, &c. [artist], of the one part, and C. D., of, &c. [puUisher\

of the other part : Whereas the said A. B. has painted a picture,

the subject and title whereof is , and is entitled to the

<jopyright in the same : And whereas he has agreed for the con-

sideration hereinafter mentioned to sell the said picture and the

copyright therein to the said C. D.,
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Now IT IS HEREBY AGREED as follows :

—

S'pSr'' 1- "^^^ ^^^^^ ^- ^•' "^ consideration of the sum of £
, to

ri"1ir^^
be paid as hereinafter mentioned, doth hereby convey and assign to

the said C. D. the said picture, together with the frame in which

the same is intended to appear in the Eoyal Academy Exhibition,

and also all the copyright therein to which the said A. B. may be

entitled, whether in the British do minions or elsewhere,

o/rfghtto" 2. Provided always that nothing herein contained shall preju-
use sketches. dice the right of the said A. B. at any time to use or sell the

sketches or studies made for such painting [or any copies of such

sketches or studies].

tioS''"*^'"'"
^- The said sum of £ shall be paid as follows, that is

to say, the sum of £ upon the signing of this agreement,

and the balance upon the actual delivery of the said picture to the

said C. D.

sigifproofs
^' '^^^ ^^^^ ^' ^' ^^^^ ^^S" ^^y ^^™ber not exceeding

artist's proofs (provided he considers them satisfactory) of any

engraving or reproduction of the said picture that may be presented

to him for signature, and shall be entitled to receive for his own use

of such artist's proofs in respect of every hundred so signed.

pSturS"
""^ ^- '^^^ ^^^^ picture shall be delivered to the said C. D. within

21 days after the close of the Eoyal Academy Exhibition next

ensuing, should the picture be there exhibited ; but should anything

happen to prevent its being so exhibited, it shall be finished and

delivered to C. D. on or before the 30th April next.

Further ^' ^^^ ^^^^ ^' ^' ^^^^ ^^ ^^^ times hereafter, at the cost of the
assurance, g^jd C. D., execute and do all such assurances and acts whatsoever

for further or more effectually assuring the said premises to the said

C. D. as shall be reasonably required.

As WITNESS, &c.

XIX. ASSIGNMENT of Copyright in Picture hy Proprietor to a

Publisher, the Artist concurring and agreeing to Sign Proofs of

Engraving.

MEMOEANDUM OF AGEEEMENT made, &c., Between
A. B., of, &c. (proprieim- of Copyright), of the first part, J. W., of,

&c. (artist), of the second part, G. D., of, &c. (publisher), of the

third part

:

Whereas A. B. is entitled to the copyright and sole and ex-

clusive right of copying a picture by J. W., the subject and title of

which is , and which was made or executed by the said

J. W. for or on behalf of the said A. B. for valuable consideration,

and is now being exhibited at the Eoyal Academy of Arts :

And whereas A. B. has agreed to sell the said copyright to

C. D. on the terms hereunder expressed.

Now these presents witness :

^/cipy™^ 1. The said A. B. doth hereby assign unto the said C. D. all the

right. copyright of and in the said picture to which he is entitled, whether

in the British dominions or elsewhere.
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Considera-
tion.

Delivery of
picture.

Second
delivery, if

required.

Execution
of engrav-
ing.

Costs and
insurance.

2. The said C. D. shall pay to the said A. B. the sum of
£

,
that is to say, £ upon the execution of these

presents, and the remaining £ on the delivery of the picture
to the said C. D. in manner hereunder mentioned, for the purpose
of being engraved, copied, or otherwise reproduced.

3. The said A. B. shall deliver the said painting to the said C. D.
at Blackacre Hall, in the county of

, on the day of

,
or within seven days thereafter, and the said C. D. shall

deliver the said picture again at the same place not later than the
day of next ensuing.

4. If required the said A. B. shall within three years of the date

of these presents again deliver up the picture to C. D. for three

calendar months at such time as the said A. B. may determine.

5. The said C. D. shall on the delivery of the picture to him
cause an engraving thereof to be executed by an engraver to be

appointed by J. W. and C. D.

6. The said C. D. shall pay all costs and expenses of or incidental

to the removal of the said painting from and the return thereof to

Blackacre Hall, and shall throughout the period during which the

same shall remain out of the possession of the said A. B. keep the

said painting with the utmost degree of care and in good order

and condition, and also at his own cost insure the same and keep

it insured at Lloyd's in the name of the said A. B., and for his

benefit against loss or damage by fire and all other risks whatsoever

in the sum of <£ , and will produce and deliver to the said

A. B. the policy or policies of such insurance and the receipt for

every premium thereon at all times when reasonably required.

7. The said J. W. shall sign {artist to sign proofs as in Pre-

cedent XVni., clause 4).

8. The said A. B. shall be entitled to ten signed artist's proofs

of such engraving.

9. The said A. B. will at all times hereafter (continue as in Pre-

cedent XVni, clause 6).

As WITNESS, &c.

Title to

copyright

XX. ASSIGNMENT by Proprietor of Copyright to Publisher

of Right of Producing an Engraving—Proprietor to procure

Artist's Signature to Proofs.

MEMORANDUM OF AGREEMENT made, &c., Between

A. B., of, &c. {proprietor') ^ of the one part, and C. D., of, &c.

{publisher), of the other part : Whereas A. B. is possessed of and

entitled to a picture painted by J. W., the subject and title whereof

Agreement, is , and of and to the copyright therein : And whereas

for the consideration hereinafter mentioned the said A. B. has

agreed to assign to the said C. D. the sole and exclusive right of

producing a line or mezzo-tint engraving thereof, subject to the

provisions hereinafter contained,

Assignment NoW THESE PRESENTS WITNESS, and it is hereby AGREED as
of right to « ,,

engrave. folloWS :

—
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Considera-
tion.

Execution
of engrav-
ing.

Artist's
signature
to proofs to

be procured.

Eeduction
of payment
if proofs
not signed.

1. The said A. B. doth hereby assign to the said C. D. the sole

and exclusive right of reproducing the said picture by line engraving

or mezzo-tint within the British dominions.

2. As consideration for the said assignment the said C. D. shall

pay to the said A. B. the sum of £ , that is to say, £
upon the delivery of the said picture, and £ , the balance

thereof, within seven days after the artist's proofs shall have been

signed in manner hereinafter mentioned, subject, as to such last-

mentioned sum, to the conditions hereinafter contained.

3. Provisions as to the delivery of picture (Precedent XVIIL,

clause 3).

4. The said C. D. shall on the delivery of the picture to him

cause a line engraving or mezzo-tint thereof to be executed by an

engraver, to be appointed by J. W. and C. D.

5. Provisions as to cost and insurance (Precedent XIX., clause 6).

6. The said A. B. shall procure the signature of the said J. W.
to such number not exceeding 500 of artist's proofs of the said

engraving as may be presented to him for the purpose, provided

that the said J. W. shall be entitled to reject any proofs that he

shall deem unsatisfactory.

7. The said A. B. shall be entitled to receive ten of such signed

artist's proofs.

8. In case the said J. W. shall refuse or neglect to sign such

proofs as aforesaid within three calendar months of the time when

they shall be presented to him for signature, the said C. D. shall be

released from all obligation to pay the said sum of £ payable

upon the signature of the said proofs.

XXI. AGEEEMENT hetiveen Owner of Copyright in Picture and

Publisher for Publication of an Engraving—Publisher to pay

Expenses and Owner to receive Half-Profits.

Expenses.

Proceeds of
sale.

MEMORANDUM OF AGREEMENT made, &c., Between
A. B., of, &c. (owner), of the one part, and The Publishing Com-

pany (hereinafter called the company), of the other part : Whereas
A. B. has purchased of J. W. the picture b}^ that artist, entitled

, and the copyright therein : And whereas the company

have arranged, with the consent of the said A. B., to publish an

engraving of the said picture, and have agreed with S. to engrave

the same : Now these presents witness and it is hereby agreed

as follows :

—

2-5. Delivery of picture, Precedent XIX., clause 3 ; Execution of

engraving. Precedent XX., clause 4 ; Costs and insurance, Precedent

XIX., clause 6 ; Artist's signature, Precedent XI X., clause 6.

6. The said company shall defray all costs, and expenses of, and

incidental to executing the said plate, and of and to printing, adver-

tising, and issuing the engravings therefrom, and the copyright in

the said plate and engraving, and all proofs, prints, and impressions

therefrom shall be the sole property of the company.

7. The proceeds arising from the sale of the said engraving shall
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be applied in or towards the following purposes in the order named,
that is to say

—

(a) First in repaying to the company one-half the sum of £500,
or of such other sum as shall be paid by them to S. for
engraving the picture.

(b) Secondly, in paying to the said A. B. the sum of £50.
(c) In repaying to the said company the balance of the cost of

engraving, and all other costs and expenses which they
may incur in or about the said engraving, or printing,

advertising, or issuing proofs, and prints therefrom.
8. The net proceeds of sale, after payment of such sums as

aforesaid, shall be divided equally between the said A. B. and the
company.

9. The said A. B. shall be entitled to twelve artist's proofs of
the engraving (to be selected by himself) as soon as they shall be
ready for issue.

10. An account shall be delivered by the company to A. B. six

months after the date of the publication of the said engraving, and
subsequent accounts shall be rendered to him at the expiration of

every succeeding six months, and any moneys that may appear to

be due to the said A. B. upon such accounts respectively, shall be

paid to him within one month of the time fixed for the delivery of

such accounts respectively.

fuJpius
1^' Provided always that until the expiration of five years

l^sravings from the publication of the said engraving, the said company shall

years. not dispose of such engraving otherwise than in the usual course

of business, but at any time after the expiration of such period it

shall be lawful for the said company to sell or dispose of the unsold

engravings, together with the plate and the copyright therein (if

any) by public auction or private contract in such manner and at

such price as they shall think fit, and the proceeds of such sale

shall be applied in the manner hereinbefore directed concerning the

proceeds of the sale.

to^Sein [^^' ifw^M^^^^^ 11 A- Provided always that if within five years

certain from the date of the publication thereof the proceeds of the sale of
event. * '

the said engraving shall not have been sufficient to satisfy the pay-

ments mentioned in paragraph 7 hereof, or if the average net

proceeds of sale in any two successive years shall not amount to

£20, then, in any such case, no further accounts shall be rendered,

and no further sum shall be payable by the said company to the

said A. B.]

12. So long as the copyright in the said engraving is subsisting,

the said A. B. will not permit the said picture to be engraved or

reproduced by any means whatsoever, and will not knowingly do
anything which will interfere with or prejudice the sale of the said

engraving.

13. If any dispute, difference, or question shall arise between
the parties, or any person or company claiming under them con-

cerning the construction, meaning, or effect of these presents, or

any clause or thing herein contained, or, as to any matter whatso-
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ever relating to the premises, then, and in every such case, such

dispute or difference shall be referred to the arbitration of two

persons, one to be appointed by each party to the reference or an

umpire to be appointed by the arbitrators in writing before com-

mencing the business of the reference, and the decision or award

of the said arbitrators or umpire shall be final and binding on the

parties respectively, and these presents shall be deemed a submission

to arbitration within the Common Law Procedure Act, 1854, or

any statutory modification or re-enactment thereof for the time

being in force, and upon every such reference the costs shall be in

the discretion of the arbitrators, arbitrator, or umpire, who may
direct to and by whom, and in what manner the same, or any part

thereof, shall be paid, and shall have power to tax or settle the

amount of costs to be so paid, or any part thereof : And this sub-

mission to reference, and any award made in pursuance thereof,

may be made a rule or order of any Division of the High Court of

Justice at the instance of either party.

In witness, &c.

XXIL AGREEMENT for execution of Engraving.

MEMORANDUM OF AGREEMENT made, &c.. Between A. B.

{'publisher)^ of the one part, and C. D., of, &c. {engraver)^ of the other part.

WITNESSETH that it is hereby agreed as follows :

—

1. CD. shall engrave for A. B. the picture , now being painted

by J. W.; such engraving to be of a size to be agreed upon between the

said A. B. and J. W., but not to be less than 24 inches in height, to be

in the best mezzo-tint style, and executed and completed to the satisfac-

tion of the said J. W.
2. The copyright in such engraving shall belong solely to the said A. B.

3. The said C. D. shall sign the artist's proofs from the plate to the

number of not exceeding 500.

4. The said C. D. shall, if required, repair and keep in repair the said

plate during the printing of 1000 impressions.

5. The said A. B. shall pay to the said C. D. the sum of £100 on the

completion of the etching of the said picture, and the further sum of

X300 when the plate shall be handed over to the printer in a completed

state, and the balance upon the completion of the printing.

6. C. D. shall be entitled to select for his own use two etchings and

6 finished proofs from the said plate.

7. The printing of the proofs and prints from the said plate shall be

entrusted to such printer as the said A. B. shall from time to time direct.

As WITNESS, &c.

XXIII. AGREEMENT for Sale hy a Publisher of a Picture and

the Copyright, the Picture being retained for a time for the

Purpose of being Engraved.

MEMORANDUM OF AGREEMENT, made, &c.. Between
A. B., of, &c. (publisher), of the one part, and C. D., of, &c. (pur-

chaser), of the other part : Whereas the said A. B. is possessed of
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Sale of

picture.

Retention
and delivery
of picture.

Insurance.

Power to
rescind in
case of
injury to
picture.

Interest on
unpaid
purchase-
money.

Execution
of engrav-
ing.

Publication
of engrav-
ings.

Printing
from plate
to cease in
certain
events.

and entitled to the picture hereinafter mentioned and th,e copyright

therein,

Now THESE PRESENTS WITNESS, and it is hereby agreed as

follows :

—

1. The said A. B. hereby agrees to sell, and the said C. D.

(hereinafter called the purchaser) agrees to purchase, subject to

the stipulations hereinafter contained, the portrait in oil of

Lord A., recently painted by J. W., and now in the exhibition

of the Royal Academy, together with the copyright of the same

picture, at the price of <£ , to be paid as follows, that is to

say, £ to be paid immediately after the execution of this

agreement, and the balance upon delivery of the picture.

2. A. B. shall be entitled to retain the picture for the puiposes

hereinafter mentioned from the time when it shall be removed from

the Royal Academy until the day of 19 , on or

before which day it shall be delivered by the said A. B. to the pur-

chaser uninjured, at his residence at
,
[and in this respect

time shall be of the essence of the contract].

3. From the execution of this agreement until the delivery of

the picture, the said A. B. shall, at his own expense, insure and

keep the picture insured at Lloyd's against all risks in the sum of

£ , in the name and for the benefit of the purchaser, and

shall deliver the policy to the purchaser at his said residence.

4. If the picture shall be injured before the time hereinbefore

fixed for delivery thereof, the purchaser shall be at liberty to rescind

the present sale, and thereupon the said A. B. shall return to him

the sum of £ , without interest, and the policy of insurance,

and the money insured thereby shall be held by the purchaser upon

trust for A. B., or assigned by the purchaser to him.

5. If from any cause whatever, except the neglect or default of

A. B. or his agents, the balance of the purchase-money shall not be

paid upon the delivery of the picture as aforesaid upon the

day of 19
J
the purchaser shall pay interest at the rate of

£ per cent, per annum upon the balance of the purchase-

money from that day until the payment thereof.

6. The said A. B. shall be at liberty to cause one plate and no

more to be engraved from the said picture by some engraver to be

agreed on between the parties, or in case of difference, to be deter-

mined by arbitration under the provisions hereinafter contained.

The dimensions of such plate shall not exceed 36 inches x 18 inches,

nor be less than 24 inches x 12 inches.

7. The said A. B. shall be entitled to publish from such plate

for his own benefit the following proofs and prints and no more,

that is to say, 100 artist's proofs, 200 proofs before letters, and

400 lettered proofs, and also, unless and until such notice to the

contrary as is hereinafter mentioned shall be sent to him, so many

prints at he shall think fit.

8. It shall be lawful for the purchaser at any time after the

printing of the said proofs, if he shall think the plate too worn to

be capable of giving satisfactory impressions, to give notice to the
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said A. B. to discontinue taking prints therefrom, and the said

A. B. shall thereupon discontinue taking the same accordingly

until the matter shall have been determined by arbitration, and

if it shall be determined that no more satisfactory prints can be

obtained, then no more prints shall be taken therefrom, and the

plate shall be forthwith cancelled and destroyed,

^ravfn^^to"
^' "^^^ purchaser will not, within seven years of the date of

be made, these presents, cause or permit the picture to be engraved or repro-

duced by any means whatsoever, and will not knowingly do anything

which will interfere with or prejudice the sale of the engraving

hereinbefore mentioned.
Legal pro- iQ jf durinff the period in the last paraojraph mentioned any
ceedings to or- i o r j

be taken in copics, repetitions, or imitations of the said painting shall be pub-

events, lished or sold, or any act or thing shall be done which, in the

opinion of the said A. B., are, is, or may be infringements, or an

infringement of the copyright in the said picture, the said purchaser

will take legal proceedings, but if the purchaser shall so require at

the cost of the said A. B., against any person or persons so infringing

the same, or, in default of his taking such proceedings within

fourteen days after notice in that behalf shall have been given him

by registered letter addressed to him at his usual residence, it shall

be lawful for the said A. B. to take such proceedings in the name

of the said purchaser, but at the sole cost of the said A. B. :

Provided that before any such proceedings are taken by the said

purchaser, or in his name, the said A. B. shall indemnify him in

such reasonable manner as he may require against loss, damages, or

expenses occasioned by or consequent upon such proceedings (in

case of difference the indemnity to be settled by arbitration), and

the damages and penalties recovered in such proceedings at the cost

of the said A. B. shall belong to the said A. B.

Exhibition n, A. B. shall not exhibit the picture, nor permit it to be

picture. exhibited publicly, until after the completion of the plate of the

engraving hereinbefore mentioned, and after such completion A. B.

shall be at liberty up to the said day of 19 , to

exhibit it for his own profit at all or any of the following places,

that is to say, , but not at any other place or places without

the previous consent in writing of the purchaser.

noMobe ^^' ^' ^- ®^^^^ "^^' ^^i^^^^^t ^^^ previous assent in writing of the

altered. purchaser, allow the said J. W. or any other person to further paint

or otherwise work upon the picture.

13. Immediately after the publication of the said engraving

A. B. will deliver to the purchaser, free of charge, ten artist's proofs

thereof, of which five shall (if the engraver shall consent to mark

the plate for that purpose) be remarque proofs.

Default in 14, Jf the purchaser shall neglect or fail to comply with the
payment of ^ ^ r j

purchase- foregoing stipulation as to payment of the balance of the purchase-

money for one calendar month after notice in writing by A. B. to

pay the same shall have been given to him by registered letter

addressed to him at his said residence, A. B. shall be at liberty to

rescind the present sale and to resell the picture and the copyright
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thereof by public auction or private contract subject to the fore-

going stipulations as far as applicable, and any deficiency in price

which may happen on, and all expenses attending such resale shall

be retained by A. B. out of the said sum of £
, and the

residue of that sum without any interest shall be repaid by A. B.

to the purchaser.

15. If at any time any dispute, difference, or question shall arise

between the parties hereto, or any company or person claiming

under them respectively, concerning any matter hereinbefore agreed

to be referred to arbitration or the construction, &c. (arbitration

clause, ante, Precedent XXL, clause 13).

XXIV. AGREEMENT for Exhibition o/ Picture and Publication

of Engraving.

MEMORANDUM OF AGREEMENT made, &c.. Between
A. B., of, &c. (art publisher), of the one part, and C. D., of, &c.

(artist), of the other part : Whereas the said C. D. has painted a

picture entitled , and is desirous of employing the said

A. B. as his agent for the purpose of the exhibition thereof, and for

such other purposes as are hereinafter mentioned,

Now these presents witness, and it is hereby agreed as

follows :

—

Delivery of 1, The Said C. D. shall, on or before the day of
picttirB.

next, deliver the said picture to the said A. B., who shall forthwith

place the same in his gallery for public exhibition. The public

exhibition shall commence within ten days after such picture shall

have been delivered to the said A. B., and the said A. B. shall pay

the said C. D. the sum of £ on the day on which such

exhibition shall commence, such sum to be repaid to the said A. B.

in manner hereinafter appearing.

2. The said gallery shall be used solely for the purpose of

exhibiting the said picture for a period of eight calendar months

from the day on which the exhibition of the picture shall com-

mence. If during the last four weeks of the said eight months

the average weekly receipts from entrances to view the picture

shall amount to the sum of £ or upwards, then the said

gallery shall be used as aforesaid for a further period of four

calendar months. The said gallery shall be arranged and the

picture placed and draped as the said C. D. shall direct. The

said A. B. shall permit the drapery and fittings now in the said

gallery, and any further fittings he may have, to be used for the

said purpose free of charge, but if any further drapery and fittings

shall be required, the cost thereof shall be borne by the said C. D.,

and such drapery and fittings shall belong to him.

Work to be 3. The Said A. B. shall as such agent as aforesaid arrange all

agent. business matters, make all payments, and receive all moneys con-

nected with the said exhibition of the said picture. The adver-
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tising, postages, printing, employing a canvasser, and providing

extra assistance in the said gallery beyond the staff at present

employed by the said A. B., shall be under the control of the said

C. D., and the cost thereof shall be borne by him. If the said

picture shall be exhibited by artificial light, the mode of lighting

the same shall be under the direction of the said C. D., and the

cost thereof shall be borne by him, and he shall be entitled at his

own expense to fit up a separate meter for measuring the amount of

gas used.

Application 4^ The monev which shall be received in connection with the
of moneys. *'

said exhibition of the said picture shall be applied as follows :

—

First, in repaying the said A. B. the sum of £ , to be paid

by him pursuant to clause 1. Secondly, in repaying the said

A. B. all payments made by him which by the terms of this

agreement are to be borne by the said C. D., and which shall have

been paid for him by the said A. B. Thirdly, in paying the said

A. B. a commission of per cent, upon the gross sum received

in respect of the said exhibition for payments for admission. The

balance after such payments shall be paid to the said G. D.
Exhibi- 5_ After the said picture shall have been exhibited at the said
tion m ^
provinces, gallery as aforesaid, it shall be exhibited during calendar

months at such places in the United Kingdom, and upon such

terms with the said A. B.'s country agents as the said A. B. shall

think fit. The said A. B., as such agent as aforesaid, shall make

all arrangements for, and entirely manage such last-mentioned ex-

hibitions and make all payments and receive all moneys connected

therewith. The moneys which shall be received in connection with

such exhibition shall be applied first in repaying the said A. B.

all payments made by him in connection with such exhibitions, or

with the exhibition in London, including the sum of £ paid

by him as aforesaid ; and, secondly, in paying him a commission of

per cent, upon the net amount which shall come to his

hands in respect of such exhibition in the provinces. The residue

of such money shall be paid to the said C. D. The said A. B. shall

cause the said picture to be exhibited upon the terms of this clause

for a further period of calendar months if the said C. D.

shall so desire, and of such desire shall give notice in writing

to the said A. B. three months at least before the expiration of

the calendar months mentioned in the earlier part of this

clause.

Engraving. 6. The said A. B. shall make arrangements for having the said

picture engaved by the process, and printed within

years from the date hereof at the expense of the said C. D. The

plate shall be engraved to the satisfaction of and shall be approved

of by the said C. D., and he shall decide what number of artist's

or other proofs and prints respectively shall be taken from the

plate, and what prices shall be charged for the same respectively,

and shall communicate such decision to the said A. B. prior to the

commencement of the exhibition in London, and shall also at a

convenient time sign the artist's proofs.
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offrocS '^' "^^^ moneys to be received from subscriptions for and from
of engrav- the Sale of proofs and prints of the said engraving shall be applied

first in repaying the said A. B. all moneys due to him under this

agreement and unpaid, and, secondly, in paying the said A. B. a
commission of per cent, on the gross amount received from
the sale of such proofs and prints, the residue of the said moneys
shall be paid to the said C. D.

ScounTs!^^
8. The said A. B. shall render to the said C. D. within twenty-

one days after the expiration of every half-year from the com-

mencement of the said exhibition, an account of all receipts by him
in respect of any of the matters referred to in this agreement during

the half-year then preceding, and shall pay the amount thereof

(after deducting such payments and sums as he is authorised by
these presents to retain thereout) unto the said C. D.

Deficiency 9 jj^ gase the moncys received from the exhibition of the said
to be satis- ''

fiedatend picture, and from the sale of proofs and prints thereof, shall not be

sufficient at the end of two years and a half from the date hereof

to repay the said A. B. the sums due to him or disbursed by him

under this agreement, then the said C. D. shall pay the amount of

the deficiency to the said A. B., together with interest thereon, at

the rate of five per cent, per annum from the date at which the

respective sums accrued due or were disbursed.

Commission iQ. In case the said picture shall be sold by the said C. D.,
on sale of ^ i * -r>
picture. whilst the same is in the custody of the said A. B. or his agents

under this agreement, the said A. B. shall receive a commission of

per cent, upon the sum for which it shall be sold, such

commission to be paid immediately after the said C. D. shall have

received the price of the said picture.

No other \\^ The Said A. B. is to be the sole asrent of the said C. D. for
agents to be , , ^ , , . ^ , . , •

.

,

employed, the sale of proofs and prints of the said engraving upon the terms

of this agreement for a period of five years from the first publica-

tion of such engraving, at the end of which period this agreement

is to terminate.

12. The said A. B. during such period shall have power to sell

to the trade, upon the usual trade terms, and his percentage will be

calculated upon the net amount of such sales.

13. The copyright and property of the said picture, plate, and

engraving shall belong solely to the said C. D.

14. So long as the said picture shall be in the custody of the

said A. B. under the terms of this agreement, the said C. D. shall

not, without the consent of the said A. B., sell or dispose of any

replica or copy thereof, nor shall he exhibit any replica or copy in

the United Kingdom, but he shall have the right to exhibit the

same in any place out of the United Kingdom.

15. The said C. D. shall not within five years from the date of

these presents (continue at ante, Precedent XXIIL, clause 9).

16. {Arbitration dame, ante, Precedent XIX., clause 13.)

Corea.—See China and Corea.
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Corn.—In the average clause of a marine policy the word "com"
includes malt {Moody v. Surridge, 1794, 2 Esp. 633), also peas and beans
(Park, Marine Insurance, 8th ed., vol. i. 245, 258), but it does not
include rice {Scott v. Bourdillon, 1806, 2 Bos. & P. N. R. 213).

Setting fire to corn is made felony by the Malicious Damage Act,

1861, 24 & 25 Vict. c. 97, ss. 16, 17, 18.

Corn Rent.—In all leases granted by the Universities of

Oxford or Cambridge, or the Colleges of Winchester or Eton, a third

part of the rent must, by the provisions of 18 Eliz. c. 6, be reserved in

corn, i.e. wheat and malt, which the lessees may pay either in kind or

the equivalent in money according to the rate at which the best wheat
and malt are sold in the specified markets on the market days next
before the rent falls due. [See 2 Black. Com. 322.]

Corn Returns.—By the Corn Returns Act, 1882, 45 & 46
Vict. c. 37, weekly returns of the purchase of British corn {i.e. wheat,
barley, and oats; see s. 18) have to be supplied by the buyers (s. 6) from
such towns, not less than 150 and not more than 200 in number, as

may be from time to time fixed by His Majesty in Council, and the

average price of each kind of corn is to be ascertained from these

returns, and published in the London Gazette.

The returns are now made from 190 specified towns (St. R. & 0.,

Rev. 1904, vol. i., " Corn Returns," p. 2), the City of London and the area

within five miles of the Royal Exchange being a town for the purposes

of the Act (s. 16). From these weekly returns (which as gazetted give

the quantities sold of each kind of corn, as well as the average price)

quarterly, annual, and septennial returns (but of the price only) are

calculated (see s. 9) and similarly gazetted.

The annual and septennial averages so published state the avei'age

price for the imperial bushel (s. 9 (6)), and from that septennial return

{e.g. return in I^ond. Gaz., Jan. 2, 1906, p. 47) the tithe rent charges

-are calculated (s. 10). As to the imperial bushel, see Weights and
Measures.

By the Act the duty of computing and publishing these averages

was imposed upon the Board of Trade, but by Order in Council of July
30, 1891 (St. R. & 0., Rev. 1904, vol. ii., " Corn Returns," p. 1), made under
the authority of the Board of Agriculture Act, 1889, this duty was
transferred to the Board of Agriculture {q.v.), as from February 1,

1892.

History of the System.—Statutory provision for the publication of

the price of British corn dates from the Corn Laws. The tax on foreign

corn being graduated according to the average price for British corn, it

became necessary to provide machinery for ascertaining the latter. On
the repeal of the Corn Laws this machinery was retained for tithe-rent

purposes (see s. 56 of the Tithes Act, 1836, repealed by the 1882 Act).

Till 1864 (see 27 & 28 Vict. c. 87, s. 1) it was most cumbrous; the corn

returns, covering rye, peas, and beans, as well as "corn" proper, and
returns from each particular town (instead of as now, averages), were
published. The further simplification of 1882 removed the list of towns
from the statute-book to the field of delegated legislation.

Corn Tax Abolition Acts.—The duties payable on the

importation of corn into the United Kingdom were largely reduced by
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9 & 10 Vict. c. 22, and provision was made at the same time for the
abolition of the duty altogether (with the exception of the nominal
duty of one shilling a quarter) after February 1, 1849. By three
Acts of 1847 these reduced duties were temporarily suspended; and
finally by the Customs and Inland Kevenue Act, 1869, the remaining
nominal duty was abolished. A duty of threepence a cwt. was
reimposed by the Finance Act, 1902, 2 Ed. vii. c. 7, and removed by
the Finance Act, 1903, 3 Ed. vii. c. 8.

Corner House—Sec. 49 of the London Building Act, 1894,
prescribes that the height of buildings abutting on certain streets shall,

in the general case, be regulated by the width of such streets ; and the
section further provides that, except in certain specified cases, the height
of corner houses, which abut on more than one street, is to be regulated
by the wider of such streets, so far as the houses abut on the same, and,
so far as they abut on the narrower street, the same height is permis-
sible to a distance of forty feet from the wider street. Sub-sees, (iv.)

and (v.) of s. 41 also contain provisions as to the height, &c., of erections
at the rear of corner buildings.

Cornwall (Duchy of).—Cornwall was created a Duchy by
Edward ill. in favour of his son the Black Prince and his heirs, being
eldest sons of the King of England. The possessions of the Duchy then
consisted in part of seventeen assessional manors, six of which have
since been sold, with the exception of the mines and minerals there-

under. Subject to certain local rights the Duke of Cornwall is vested
in right of the Duchy with the property in all mines and metallic

minerals under the manors, sold and unsold, and by special Act of

Parliament (the Cornwall Submarine Mines Act, 1858, 21 & 22 Vict,

c. 109), with all mines and minerals lying under the seashore between
high and low water marks, and under estuaries and tidal rivers in

Cornwall, with the exception of such as are in land below high water
mark, which is parcel of any manor belonging to His Majesty in right

of his Crown. And all minerals below low water mark under the open
sea adjacent to Cornwall are, as between the King and the Duke, vested

in His Majesty. It follows from the original creation that the Prince

of Wales is in all cases Duke of Cornwall. When there is no Prince

of Wales, the revenues go to the Crown.
The chief legal interest in the Duchy of Cornwall arises from the fact

that from time immemorial till 1897 the miners of Cornwall exercised a

special jurisdiction (see Mines and Minerals). The Stannaries were
originally districts paying royalty on tin to the Earls of Cornwall, and
the jurisdiction of their Court was recognised and confirmed by the

Charters of 33 Edw. i. (1305). By these charters the working tinners

were exempt from the jurisdiction of the Crown Courts except in regard

to pleas of " land, life and limb." They had the privilege of being sued

only in the Stannary Courts, presided over by the Lord Warden or Vice-

Warden, whose Court was a Court of Ptecord having full jurisdiction, botli

in common law and equity. There was also a Cornish Parliament, which
received confirmation by charter in the reign of Henry Vli., and whose
chief duty appears to have been to consider and formulate the customs

of the Stannaries. These Parliaments continued to meet till the end
of last century, but are now obsolete. The Lord Warden has also

ancient privileges, specially recognised and continued in the Militia
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Act, 1882, 45 & 46 Yict. c. 49, s. 49, subs. 5, in virtue of which a corps

of miners may continue to be raised for the counties of Cornwall and
Devon, and the Militia Acts shall apply " as if such corps were the

militia of a separate county, and the Warden of the Stannaries was the

lieutenant of that county."

All the special judicial privileges of Cornwall were, however,
abolished, as from January 1, 1897, by the Stannaries Court Abolition

Act, 1896, 59 & 60 Yict. c. 45, except for the purpose of continuing

and concluding pending proceedings, and all the jurisdiction and powers
of the Court are transferred to such County Courts as the Lord Chan-
cellor may by order direct. [As to the provision for the Duke of

Cornwall and York, see article List, Civil.]

[Authorities.—For a very full account of the Cornish and Devon-
shire Courts, Rights, and Customs, see MacSwinney on Mines ccTid

Minerals, 1897, ch. xix.]

Corody or Corrody.—Originally the right of free quarters

due from a vassal to his lord on his circuit ; latterly and more commonly
applied to a right of sustenance, or to receive certain allotments of

victual and provision for maintenance, or a commuted or substituted

amount in money almost equivalent to a pension or annuity (Plummer
Fortescue, notes, 337 ; 2 Black. Com. 40), and even to a right to plant

on an ecclesiastical person an agent or dependant at free quarters (and

see Murray, Diet. Eng. Lang. s.v. " Corrody ").

It is treated by Blackstone {I.e.) as a species of incorporeal heredita-

ment (in the nature of a rent charge) chargeable on a person in respect

of a corporeal hereditament, but not on the hereditament itself. It was
subject of an assize of novel disseisin (Bracton, de Leg. Ang., bk. iv. f.

180a ; 1 Britton, 280) ; but being incorporeal could not be created or

transferred except by deed (Finch, L. 162). Corodies could be created

by any person with respect to any tenement, where the grant was not

ill frank almoigne. But they are most commonly found annexed to

grants for ecclesiastical purposes, and the term is perhaps oftenest used

with reference to the right once claimed by the sovereign to have a

royal chaplain maintained or pensioned by a bishop, abbot or friar,

until promoted to a benefice. Whether this claim flowed from the

tenure of the temporalities of the bishop, or some reservation on the

foundation and endowment jure coronm of a bishopric, etc., or from mere
aggression, is uncertain. It was enforceable by a writ de corodio liahendo,

which was not available for corodies possessed by subjects. Hale says

it is of common right not extinguishable by prescription (see 2 Hale
on Fitz-H., N. B. 230-232) ; but since the Reformation corodies have
ceased to be allowed or claimed.

Coronation Oath.—A solemn oath to govern rightly and
religiously has for many centuries been taken by the Sovereigns of

England at their coronation. Thus William the Conqueror (1066) swore

to defend the Churches of God and their rulers, and to rule justly and
with royal providence all the people submitted to him ; to establish and
maintain rightful law, and to utterly prohibit plunder and unjust judg-

ment. In the mediaeval " Liber Regalis," followed at the coronation of

Richard ii. (1377), the king swore to the best of his power to preserve

for the Church and clergy of God, and his people, unbroken peace and
concord with God; to exercise in all his judgments true and upright
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justice and discernment, in mercy and in truth; and to maintain,
protect, and strengthen for the honour of God the just laws which the
people had chosen. The present form of the coronation oath, which is
set out in Phillimore's Ecd. Laiv, 2nd ed., and Maskell's Monumenta
Bitualia, is prescribed by Stat. 1 Will. & Mary, st. 1, c. 6 (1689); but
alterations were necessitated by the subsequent unions with Scotland
and Ireland, including the addition of a promise to maintain the settle-
ment of the United Church of England and Ireland. In view, however,
of the disestablishment of the Irish Church in 1869 [the clause as to
Ireland was omitted on the coronation of His Majesty King Edward vii.].

The sovereign takes the oath upon the Gospels, which he or she kisses

;

and also signs the oath.

[Authorities.—See Maskell, Monumenta Bitualia JEcclesice Anylicance,
vol. iii. ; Blackstone's Com. vol. i.]

Coroner.
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Campbell :
" This is a very ancient and important office in the realm

of England. The coroner next to the sheriff is the most important civil

officer in the county, and he performs the duty of the sheriff" when the

sheriff is disabled from doing so ; and there are peculiar duties ascribed

to him, more particularly to inquire into the manner in which persons

have come to their deaths where there is any reason to suppose that may
not have been by natural means; and on that inquiry, a jury being

sworn, the jury have all the rights of a grand jury to find a verdict of

nmrder, and on that finding the party accused may be tried, and may be
sentenced to death" {In re Ward, 1861, 30 L. J. Ch. 775).

In what Countries found.—The office of coroner exists in England,
Wales and Ireland—but not in Scotland—and is found in some form or

other in most of those countries, including the United States of America,
whose criminal procedure has been moulded after that of England.

Coroners in the Middle Ages.—In mediaeval England the coroner was
a far more important official than he is now. His functions varied at

different periods, but there is abundant evidence that at one time they
extended to a wide range of criminal matters, and even to civil pleas.

According to Bracton and Britton, writing in the second half of the

thirteenth century, it would appear that coroners held inquests in cases

of bodily injury, burglary, arson, rape, prison-breach, and concealment
of wreck. Examination of the earliest existing coroners' rolls, beginning

with the year 1265, does not indeed confirm the statements of these

authorities ; and Professor Gross, the most recent worker in this field,

throws doubt upon their accuracy. Even the famous statute, De Officio

Coronatoris (4 Edw. i. st. 2), so long relied on as an indisputable authority

for the duties of coroners, is not above suspicion of being " apocryphal."

Indeed, so closely does it follow the passage relating to coroners' duties

in Braeton's treatise {De Legihus Anglim, folio 121^), that if it is not a

slightly modified reproduction of it, they must both be derived directly

from some older common source (see Pollock and Maitland, Hist. Eng.
law (1895 ed.), ii. 641).

There is no doubt, however, that in addition to the coroner's principal

function—the holding of inquests in cases of deaths from violence or

accident and deaths in prison—they also heard " appeals," or criminal

accusations brought by one person against another ; kept a record of out-

lawries ; received the confession and abjuration of felons who had fled

to sanctuary; tried criminal pleas previous to Magna Carta (1215); and
even after that passed judgments on felons caught in the act, and con-

ducted jury trials in ordinary civil pleas. They caused the chattels of

persons against whom the inquest jury found a verdict of felony to be

appraised and placed in charge of the township, to be forfeited to the

Crown if the accused were subsequently found guilty at his trial before

the justices in eyre. Besides these they had a host of miscellaneous

functions, for which the reader is referred to Professor Gross' Intro-

duction to Select Coroners' Bolls.

Origin of the Name Coroner.—In the earliest charters alluding to the

office, its holders are styled " Custodes placitorum coronse." In later

charters this style is used interchangeably with " coronatores," thus

proving conclusively the identity of the two (note p. xvi.. Select Coroners'

Bolls). Tlie function implied that their title " is that of keeping {custodire),

as distinguished from holding, the pleas of the Crown ; they are not to

hear and determine causes, but are to keep a record of all that goes on

in the county and in any way concerns criminal justice, and more
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particularly must they guard the revenues which will come to the king,
if such justice be duly done " (Pollock and Maitland, Hist. Una. Law
(1895 ed.), i. 520).

"^

Origin of the Office.—The exact date of the origin of the office has
not been, and probably cannot be, ascertained. Sir John Jervis, in his
well-known treatise, adopts the statement in Bacon on Government, that
the coroner is mentioned in the reign of King Alfred. But the best
modern text-books on constitutional history treat all claims to Saxon or
Danish origin with scanty respect, and generally ascribe the origin of
the ofhce to the Articles of the Eyre in 1194 (Stubbs, Select Charters,
260; Pollock and Maitland, i. 519); while the more recent researches
of Professor Gross go to show that it existed some time before that date,
and that chapter 20 of the Articles of 1194 is merely a Declaratory Act,
referring to an institution which was already in existence. He thinks
it improbable, however, that it existed in Anglo-Saxon times, because
the power of the royal judicature and the idea of Crown pleas were not
yet fully developed under the Anglo-Saxon kings.

The Coroner an Important Fart in the Eyre System.—" The coroner was
in fact an important concomitant of the Eyre system ; the latter needed
the active co-operation of the former. Both existed primarily for the
king's profit" (the coroner being expected to seek diligently for the
forfeited chattels of felons, for deodands, wrecks and treasure trove;

"both were useful adjuncts of a highly centralised government. The
development of coroners may thus have been contemporary with that of

the itinerant justices ; both offices, perhaps, were tentatively employed
under Henry I., fell into abeyance under Stephen, and were firmly

established under Henry ii." {Select Coroners Rolls, p. xix.).

Appoi7itment and Qualifications in Mediceval Times.—In the thirteenth

and fourteenth centuries there were usually four coroners in every
county, each assisted by a " clericus " (? deputy), who sometimes held

inquests. They were elected in the County Court by the commons of

the county, in pursuance of a writ de coronatore eligendo directed, as

until quite recently, to the sheriff, before whom also they took the oath

of office
—"ad custodienda ea qu^ pertinent ad coronam." The main

qualifications, as we find them laid down in different statutes, were
knighthood (see infra), and the possession of " land in fee sufficient in

the same county whereof to answer to all manner of people " (14 Edw.
HI. St. 1). The qualification by knighthood seems not to have been

insisted on for long, but it is curious to note that the vague property

qualification is still in force, [except in Ireland, where it was abolished

by s. 14 (7) of the Local Government (Ireland) Act, 1898], and has even

been re-enacted in the Coroners Act, 1887 (s. 12), though now apparently

meaningless.

The early coroners got no fees, and although they enjoyed certain

privileges, the office was evidently regarded as a burden, for many
persons obtained royal grants to exempt them from acting as coroners

{Select Coroners' Rolls, p. xxi.).

Coroners of Boroughs.— By special grant from the king, many
boroughs were allowed to have their own coroners, who were elected by

the whole body of burgesses, subject to no special qualifications. London,

however, handicapped in her municipal evolution by being the seat of

Government, was not allowed to have her own coroner until 1478, when
by charter of Edward iv. the Lord Mayor became coroner. Previoiis to

that date it seems the functions of coroner of London were exercised by
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the chamberlain and sheriffs, the king's butler (" botillarius ") being botli

chamberlain and coroner; while the actual duties of his office were
performed by his deputies, who were called " sub - coronatores " {Select

Coroners' Rolls, p. xxiii.).

Franchise Coroners.—The Crown occasionally granted to lords of

manors the privilege or franchise of appointing a coroner of their own.

But such a franchise is of so high a nature that no subject can claim it

otherwise than by grant from the Crown (2 Hawk., P. C, c. 9, s. 11).

The Early Coroner's Jury.—In the thirteenth and fourteenth centuries

the coroner's inquest jury consisted most commonly of thirty-two persons

—twelve representing probably the whole hundred, together with five

representatives from each of four neighbouring vills or townships. But
the number of townships and representatives ^^aried {Select Coroners' Rolls,

p. XXX.).

Decline of the Coroner s Importance.—The power of the coroner was
probably at its height in the thirteenth and fourteenth centuries. But
already in the third year of Edward i. we find a statute reciting that
" mean persons and indiscrete now of late are connnonly chosen to the

office of coroner where it is requisite that persons honest, lawful and
wise should occupy such offices," and ordaining that, " through all shires

sufficient men shall be chosen to be coroners of the most wise and
discrete knights who best know, can, and will attend upon such offices."

Seventy years later it is only required that coroners shall be chosen

from " the most mete and most lawful people that shall be found in the

county " (28 Edw. iii. c. 6).

Payment of Coroners.—In the reign of Henry vii. it became necessary

to pay coroners for their services, which up to then had been given

gratuitously as a public duty. A fee of 13s. 4d. was to be paid for each

inquest on a person slain out of the forfeited chattels of the slayer. In

1752 the coroners' fees were charged on the county rates, and in 1860 a

fixed salary was substituted for fees (see infra, p. 678).

Gradually many of the coroner's varied functions fell into disuse.

By the abolition of forfeitures in fclo de se and other felonies (3^) & 34
Vict c. 23), and of deodands in deaths from misadAenture (9 & 10 Yict.

c. 62), one of the chief functions of the coroner—the securing of the

forfeited chattels for the king—ceased. And to make assurance doubly
sure, the 44th section of the Coroners Act, 1887, enacts that "A coroner

shall not take pleas of the Crown, nor hold inquests of royal fish, nor of

wreck, nor of felonies, except felonies on inquisitions of death ; and he
shall not inquire of the goods of such as by the inquest are found guilty

of murder or manslaughter, nor cause them to be valued and delivered

to the township."

Treasure Trove.—Treasure trove, alone of all the ancient dues of

the Crown, the coroner is still by statute bound to secure for the King ;,

and inquests in such cases are the only inquests, besides inquests of

death, that a coroner can now hold (see infra, p. 699). On the other

hand, inquests of death were probably never so numerous as they are

at the present time, owing to the determination of the legislature to

have a full public inquiry into the circumstances of every death that

is not with reasonable certainty attributable to natural causes.

Fire l7iqucsts.—An attempt was made in the middle of the present

century to assert the coroner's alleged jurisdiction in cases of fire ; but

the practice was declared to be illegal in R. v. Herford, 1860, 29 L. J.

Q. B. 249.
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Citi/ of London Fires.—^\xt under the City of London Fire Inquests
Act, 1888, such inquests may still be held by the city coroner in the
Middlesex portion of the city; [and recently there have been official
inquiries as to the practicability of extending these fire inquests to the
rest of the country, but no measure has yet [1907] been laid before
Parliament].

Outlawry.—Of the many administrative functions of the early
coroners the only survivals are that writs are directed to hun instead
of to the sheriff; when the latter is incapacitated, and that the coroner
alone can pronounce judgment in outlawry, except in London.

Apioointimnt and Qualifications of Coroners in Modern Times.—Down
to 1888 county coroners continued to be elected by the freeholders of
the county. But by the Local Government Act of that year (s. 5) the
appointment of county coroners was transferred to tlie county council.
The old writ de coronatore eligendo is still issued by the Lord Chancellor,
but is directed to the county council instead of to the sheriff, and the
county council are thereupon to elect a fit person, not being a county
alderman or a county councillor, to fill such office. Sec. 12 of the
Coroners Act, 1887, not l)eing repealed, a coroner of a county must be
" a fit person, having land in fee sufficient in the same county whereof
he may answer to all manner of people." What amount of land in fee

is " sufficient " has never been determined. A coroner for any district

of a county must reside within his district, or not more than two miles
out of it (Coroners Act, 1844, s. 5). [In Ireland the law is as set forth

in the Coroners (Ireland) Act, 1846, as amended by the Local Govern-
ment (Ireland) Act, 1898. The law is very similar to that in force in

England, the Act of 1898 having placed the appointment in the hands
of the county councils; and no writ of de coronatore eligendo need be
issued (s. 14 (4), ibid.). Power to remove a coroner from office for

inability or misbehaviour in the discharge of his duty is given to the

Irish Lord Chancellor by s. 14 (3), ibid. Property qualification is now
abolished (s. 14 (7), ibid. ; see also St. R. & 0., 1899).]

Borough Coro7iers.—Under the Municipal Corporations Act, 1882

(s. 171), the councils of all boroughs having a separate Court of Quarter

Sessions were to " appoint a fit person, not an alderman or councillor of

the borough, to be coroner of the borough." This right was saved to

them by the Coroners Act, 1887 (s. 33). But by the Local Government
Act, 1888, the smaller Quarter Sessions boroughs had all their powers

as to coroners transferred to the county council, while the larger

boroughs (set out in the schedule thereto, and referred to as '• county

boroughs "), being those which had a population of 50,000 and upwards

on the 1st day of June 1881, are excluded from the operation of the

provisions of the Act in respect to coroners by sec. 32 (3), subject only

to the provisos (4) and (5) of sec. 32. The effect is that those county

boroughs which happen to have a separate Quarter Sessions continue

to elect their own " borough coroner " under the Municipal Corporations

Act, 1882, while the coroners of all other boroughs are "county

coroners" elected by the county council, or by a joint committee of

the county council and the council of the borough, in pursuance of a

writ de coronatore eligendo.

Franchise Coroners.—The expression "franchise coroner" is defined

in sec. 42. It comprises in fact all coroners other than (a) county

coroners (now appointed by the county councils)
;
{b) borough coroners

(appointed by the town councils); {c) the justices of the High Court,
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who are coroners by virtue of their office. The jurisdiction of a

franchise coroner is confined to the particular precinct over which he
is appointed, and depends upon the terms of the grant in each particular

liberty.

The Crown may claim by prescription the right to appoint a

franchise coroner, but no subject can claim it otherwise than by grant

from the Crown. The various Acts of Parliament dealing with the

mode of appointment of coroner have left this franchise untouched
down to the present day. Thus the Mayor and Commonalty of

London, the Cinque Ports, the Dean and Chapter of Westminster, the

University of Oxford, and various other bodies, each elect their own
coroner. But subject to certain savings as to mode of appointment and
removal, the provisions of the Coroners Act, 1887, apply to franchise

coroners (s. 30). [The exclusion of county councils from appointment
of Franchise Coroners was clearly laid down when the London County
Council claimed to appoint the Coroner for the Liberty of the Tower
{Ex 'parte London Covmty Council, [1892] 1 Q. B. 33.] There are no
express qualifications for franchise coroners.

The two principal franchise coroners are the coroners for the

Admiralty of England and the coroner for the King's household (see

infra, p. 699).

Deputy Coroners.—The earliest writers on coroners make occasional

mention of a " clericus," who appears to have been an assistant or

scribe attached to each coroner. According to some writers, this

clericus sometimes held inquests {Select Coroners Bolls, p. xxvi.);

although Britton (i. 7) says it was unlawful for the coroner to sub-

stitute another in his place. In the absence of prescription there

seems to have been no common-law power to appoint a deputy.

Franchise coroners had the power sometimes by prescription, some-

times by terms of their grant. But deputies in counties first appear

as a statutory creation under 6 & 7 Vict. c. 83, which recites that

county coroners had no sufficient authority to appoint deputies, while

coroners of boroughs and franchises had.

The law relating to deputies is now contained in the Coroners Act,

1892, 55 & 56 Vict. c. 56, which is to be construed as one with the

Coroners Act, 1887.

Mode of Appointment of Deputies.—" Every coroner, whether for a

county or a borough, shall appoint, by writing under his hand, a fit

person, approved by the chairman or mayor, as the case may be, of the

council who appoint the coroner, not being an alderman or councillor

of such council, to be his deputy, and may revoke such appointment;

but such revocation shall not take effect until the appointment of

another deputy has been approved as aforesaid " (s. 1 (1)). Previous

to this Act the appointment of a deputy of a county coroner had to be

approved of by the Lord Chancellor, who generally required that the

deputy should be a properly qualified legal or medical practitioner, and
the deputy of a borough was by statute (Municipal Corporations Act,

1882, s. 172) required to be a barrister or solicitor.

Payment of Coroners.—Down to 1860 coroners of counties as well

as of boroughs were generally paid by fees for each inquest held. The
practical objections to this method of payment had long been insisted

upon by coroners, and in that year fixed salaries liable to quinquennial

revisions were substituted for fees in counties, Init payment by fees

remained the rule in boroughs.
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The Coroners Act, 1887.—The principal Act relating to coroners'
law in modern times is the Coroners Act, 1887—"An Act to consolidate
the law relating to coroners."

Part II. of this article is based on that statute, supplemented by
the principles of the common law, and the established practice of
coroners.

PART II.

Law and Procedure.

Note.—The sections and sub-sections referred to in the following
pages are those of the Coroners Act, 1887, 50 & 51 Vict. c. 71, for
which the abbreviation C. A., 1887, is sometimes used.

In what Cases Inquest must he Held.—The circumstances under which
a coroner is required by the C. A., 1887, to hold an inquest of death are
the following :

—

(a) There must be the dead body of a person lying within the area
of his jurisdiction ; and

(b) There must be reasonable cause to suspect that such person has
died either a violent or an unnatural death, or a sudden death of which
the cause is unknown, or has died in prison, or in such place or under
such circumstances as to require an inquest in pursuance of some Act
(s. 3 (1)) ,

[and a coroner is under a duty to the public to inquire into

matters further than the mere cause of death (E. v. Graham, infra).]

In these circumstances the coroner acts on his own initiative and
his own responsibility. His decision to hold an inquest cannot be

challenged, but may be matter of complaint to the Lord Chancellor

(infra, p. 694). On the other hand, if he neglects or refuses to hold

an inquest which ought to be held, he can be ordered by the High Court

to hold it under sec. 6 (infra, p. 692). [The usual method of procedure

is by complaint to the Home Office, which then sets the Attorney-

General in motion (B. v. Graham, 1905, 21 T. L. R. 576 ; 69 J. P. 324).]

What is a Bead Body?—With regard to (a)—no inquest can be

held unless this condition is satisfied. The question sometimes arises

whether the imperfect remains of a dead body constitute the dead body

of a person within the meaning of the Act. It is the practice of some

coroners of great experience to hold inquests on almost any recognisable

portion of a human body found under suspicious circumstances, and,

after taking whatever evidence may be forthcoming at the first sitting,

to adjourn for a reasonable period to allow of further search and inquiry.

This practice might appear to be at variance with some early decisions

(see 5 R. 110; 2 Hawk., P. C, c. 9, s. 23), but is generally justified by

the greater efficacy of modern methods of post-mortem examination.

Still-Births.—No inquest should be held under this section on the

body of a still-born child, such not being in law " a person." But often

in practice the most important question to be decided by the inquest is

whether the child was still-born or not.

It is immaterial now whether the cause of the death arose within or

without the coroner's jurisdiction (s. 3 (1)), or, indeed, whether the

actual death took place within or without, provided the dead body is

within the jurisdiction. As to local jurisdiction of coroner, see m/m,
p. 694.

Beasonable Cause.—With regard to (b)—the existence of reasonable
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cause of suspicion—the coroner must use his discretion. A very slight

suspicion of violent or unnatural death is generally considered by
coroners to call for an inquest, on the ground that charges and suspicions

in so serious a matter should be investigated in the fullest and most
public manner, while the body is still in a condition to afford evidence

as to the cause of death, and the circumstances are fresh in the minds
of witnesses.

Difficulty may arise in the application of the phrase " sudden death

of which the cause is unknown." There is no definition of "sudden
death," but a valuable light is thrown upon the meaning of " a death

of which the cause is unknown " by the judgments in In re Hull, 1882,

9 Q. B. D. 689, which, though prior to the C. A., 1887, is still applicable.

There Lord Selborne says :

—

Lord Selbomes Judgment.—" I am of opinion that when a coroner

receives from the proper police authorities information of a sudden
death, in order that an inquest may he held, and where there is no
medical certificate of death from any natural cause, or other ground on
which he can reasonably form an opinion as to the actual cause of death,

it is his duty to hold an inquest, and that in such a case he cannot

properly exercise any discretion to the contrary unless (by inquiry or

otherwise) he has obtained such credible information as may be sufficient

to satisfy a reasonable mind that death arose from illness or some other

cause rendering an inquest unnecessary."

Mr. Justice Stephens Judgment.—On the other hand, the limitations

on the coroner's discretionary power to hold an inquest in any given

case are indicated by Mr. Justice Stephen:

—

" The coroner has no absolute right to hold inquests in every case in

which he chooses to do so. It would be intolerable if he had power to

intrude without adequate cause upon the privacy of a family in distress

and to interfere with their arrangements for a funeral. Nothing can

justify such interference, except a reasonable suspicion that there may
have been something peculiar in the death, that it may have been due

to other causes than common illness. In such cases the coroner not

only may, but ought, to hold an inquest" {B. v. Price, 1884, 12 Q. B. D.

247).

Inquests on Persons Dying in Prison.—From the earliest times it

was an important part of the coroner's duties to hold inquests on all

persons dying in prison (Britton, ff. 18, 32). The Coroners' Rolls for

the thirteenth and fourteenth centuries supply a large numl^er of

verdicts, such as " died in prison from hunger and thirst and privation
"

{e.g. Select Coroners Rolls, p. 80).

Where judgment of death has been executed, the inquest must be held

within twenty-four hours after the execution (31 & 32 Vict. c. 24, s. 5).

Where an inquest is held on the body of a prisoner who dies within

a prison, no officer of the prison, or prisoner therein, or person engaged

in any sort of trade or dealing with the prison can be a juror on such

inquest (s. 3 (2)).

A prison is within the exclusive jurisdiction of the coroner of the

place to which the prison belongs {B. v. Bohinson, 1887, 19 Q. B. D. 322)

(see infra, p. 694).

[Because a death occurs in prison the coroner is not thereby exon-

erated from holding an inquiry into all the circumstances of the case

both before and after the admission of the deceased into the prison

{B. v. Graham, 1905, 21 T. L. R. 576 ; 69 J. P. 324).]
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In ivhat Cases the Cirmmstances of a Death should he Reforted to the
6'oro?icr.—Where the duty of informing the coroner of a death which
ought to form the subject of an inquest is not thrown by statute on any
particular person (as to which, see infra, Statutory Provisions), it is the
duty at common law of the persons about the deceased to do so. It is
usual to give such information to the coroner's special officer (see iifra.
How Coroner set in Motion), or simply to the nearest officer of police!
Formerly the finder of a person feloniously slain was expected to raise
the hue {Seleet Coroners' Bolls, p. xxv.). And for neglecting to send for
the coroner the township might be amerced. The coroner ought to be
sent for while the body is fresh ; and to bury the body of one who has
died a violent death without giving notice to the coroner, or to dispose of
the body in any way with intent to prevent an inquest in any case where
an inquest ought properly to have been held, is an indictable offence
{M. V. Clerk, 11Q1, 1 Salk. 377; R. v. Priee, 1884, 12 Q. B. D. 248).

Instructions to Registrars of Deaths to Report to Coroner.—With a
view to render more difficult evasion or neglect of the law, the Registrar-
General requires all registrars of births and deaths in every case where
the death is due directly or indirectly to violence, or is stated to have
been sudden, and no certificate from a registered medical practitioner
is produced, and also wherever the cause of death is stated to be " un-
known," or there are any suspicious circumstances, to report the same
to the coroner before registering such death, in order that he may decide
whether an inquest is necessary.

Statutory Provisions for Reporting Certain Deaths to the Coroner.—
Under certain Acts of Parliament notice must be given to the coroner,

in manner prescribed, whenever the death occurs of a person confined
in certain institutions. Thus, if a lunatic dies in any asylum or licensed

house, or while under the care of any person, notice must be sent to the
coroner within two days of the death (see Lunacy Act, 1890, ss. 84, 319

;

and r. 27 of the Rules of the Commissioners in Lunacy, 1895); and,

under the Inebriates Act, 1879, a statement of the cause of death of any
person detained in a retreat must be sent to the coroner (42 & 43 Yict.

c. 19, s. 27).

Infants Dying in Registered House.—In the case of an infant under
the age of one year dying in a house registered under the Infant Life

Protection Act, 1879, not only must notice of the death be given to the

coroner within twenty-four hours, but the coroner must hold an inquest

on the body of such infant unless a certificate under the hand of a

registered medical practitioner is produced to him by the person regis-

tered, certifying that such practitioner has personally attended or

examined the infant, and specifying the cause of its death, and the

coroner is satisfied by the certificate that there is no ground for holding

the inquest (60 & 61 Vict. c. 57, s. 8).

How the Coroner is set in Motion.—The information which sets the

coroner in motion—and which need not be sworn information—comes
from all kinds of sources—" registrars, medical men, friends of the

deceased, strangers, neighbours, and sometimes the police " (Report of

Select Committee of the House of Commons on Death Certification,

1893, p. viii.). In most parishes the coroner selects one particular

peace officer to whom the warrant for summoning the jury and wit-

nesses are for convenience habitually directed. Such an officer is

generally known as "the coroner's officer." It is his duty to collect

all the information he can with regard to any case occurring in his
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parish which seems to require investigation, and to forward this infor-

mation in a written report to the coroner, reporting further in person if

required to do so by the coroner ; and if the coroner decides to hold the

inquest, his officer, besides summoning the jury and witnesses, also

attends the coroner during the inquest.

But the coroner's officer is, strictly speaking, no more than the peace

officer to whom the coroner happens to have sent his warrant for

summoning the inquest jury; and the coroner may legally direct his

warrant to any peace officer of the parish, or to all of them generally

;

and the warrant so directed may be executed by any constable or peace
officer to whom he may see fit to deliNcr it for that purpose (opinion of

counsel, Lush and Welsby, on case submitted by St. Pancras Vestry in

1864).

The officer's report to the coroner should supply particulars as far

as possible relating to name, age, occupation of deceased; where and
when deceased died or was found dead or dying; whether deceased had
any medical attendance before death, and, if so, who attended, and for

how long, and whether he declines to give a certificate of the cause of

death ; whether any known illness or injury existed before death, the

nature of such illness and its duration ; whether negligence or blame is

alleged against any party; the supposed cause of death if known or

suspected, and the circumstances relating to it, as, for instance, whether
it was a sudden death, or a violent death, or attended with any suspicious

circumstances.

Coroner is justified in Acting upooi Information honestly believed hy him
to he True.—It is obviously impossible for the coroner to be certain of the

accuracy of the information supplied to him or his officer, and accordingly

it has been decided that a coroner is justified in holding an inquest on
information honestly believed by him to be true, which, if true, would
make it his duty to hold an inquest, whether, in fact, such information

is true or not. A coroner acts, and ought to act, upon information, not

upon conclusive evidence. His inquiry would be useless if he had
previously by evidence to satisfy himself of the cause of death {R. v.

Stephenson, 1884, 13 Q. B. D. 331).

Delay in holding Inquest.—The circumstances which require that an
inquest should be held having, in the judgment of the coroner, arisen,

he has no option, and must hold an inquest without unreasonable delay.

There is no definite time within which the inquest must be held. A
delay of five days without special reason in the case of a body already

in a state of decomposition has been held ground of censure by the Lord
Chancellor {In re Hull, 1882, 9 Q. B. D. 692). The body is part of the

evidence, and should be viewed by the jury while it is in a condition to

give useful information (2 Hawk., P. C, c. 9, s. 23).

The Jury.—As soon as practicable the coroner is to issue his warrant

for summoning not less than twelve nor more than twenty-three good

and lawful men to appear before him at a specified time and place, there

to inquire as jurors touching the death (s. 3 (1)).

Qualifications and Exemptions.—Aliens, convicts, outlaws, and prob-

ably women and males under twenty-one years of age, would be excluded

by the description "good and lawful." By the Juries Act, 1870, aliens

are qualified and liable after ten years' domicile in England or Wales,

but not otherwise; while convicts (unless a free pardon has been

granted) and outlaws are expressly disqualified. The qualifications and
exemptions of jurors, subject to the above, are to be gathered from the
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County Juries Act, 1825, and the Juries Act, 1870, which are to be read
together. The application of these Acts to coroner's juries was con-
sidered in B. V. Dutton, [1892] 1 Q. B. 486, and it was there laid down
by Hawkins, J., that the rules for the selection of jurors contained in

these two statutes apply to juries for the trial of issues in the superior

and inferior Courts, but not to coroners' juries; whereas the persons
described in the schedule to the Juries Act, 1870, are exempt from
service upon all juries, coroners' juries included. It would seem,
therefore, that sec. 1 of the Act of 1825, which has been relied on as

establishing an age limit for service on all juries, does not apply to

coroners' juries; and as previous to that Act there was no age limit

for jurors of any kind, so there is none at present for coroners' juries.

The effect of the proviso in sec. 52 of the Act of 1825 is that coroners

are enabled to summon as jurors persons who are not qualified to be
jurors on trials at Nisi Prius {i^er Wills, J., R. v. Dutton, [1892] 1 Q. B.

486).

In addition to the classes of persons exempted by the schedule of

the Juries Act, 1870, there are a number of other classes exempted by
various special Acts, e.g. soldiers in the regular army, registered dentists,

and income-tax commissioners, have been exempted since the Act of

1860.

Excuses.—But no person whose name is on the jury-book as a juror

is entitled to be excused from attendance on the ground of any disquali-

fication or exemption, other than illness, not claimed by him at or

before the revision of the list by the justices of the peace (Juries Act,

1870, s. 12).

It seems that jurors should be householders from within the juris-

diction of the coroner.

Jurors on Inquest on Person Dying in Prison.—No officer of a prison,

or prisoner therein, or person engaged in any sort of trade or dealing

with the prison, can be a juror on an inquest held on the body of a

prisoner who has died within the prison (s. 3 (2)).

Non-attendance of Juroi% or Refusal to Serve.—Where a person has

been duly summoned a juror, failure to appear in answer to the

summons,' or refusal without reasonable excuse to serve on the inquest,

may be punished by the coroner by a fine not exceeding £5 (s. 19 (1)),

or in the alternative the coroner may deal with the offending juror

under his common-law powers, which are expressly saved by sec. 19 (3),

and include power to issue warrant to apprehend the offender and bring

him into Court, and further to commit him for contempt in not obeying

the summons of the coroner.

The Inquest.—An inquest cannot be held on Sunday, which is dies

non juridicus, in which no judicial act ought to be done, although

ministerial acts, such as the issuing of warrants, may be. [A coroner's

inquest shall not be held on licensed premises where other suitable

premises have been provided for the purpose (Licensing Act, 1902,

2 Edw. VII. c. 28, s. 21).]

Opening the Court.—T\\q Court is opened by proclamation. If a

sufficient number to form a full jury do not appear, the coroner may

forthwith summon so many other good and lawful men then present or

in the neighbourhood as may be sufficient to form a jury (Jervis, p. 16,

5th ed.).
^ .

...
Sivearing the Jury.—^ot less than twelve jurors being assembled, a

foreman is appointed by the jurors, or, if they disagree, by the coroner

;
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and the jurors are then sworn diligently to inquire touching the death

of the person on whose body the inquest is about to be held, and a true

verdict to give according to the evidence (s. 3 (."3)).

Form of OatJt.—It is to be noted that in tlie form of oath given in

the schedule to the Act the jurors are sworn to give their verdict not
only according to the evidence, but also " to the best of their skill and
knowledge." This is the old form of oath, a survival from the times

when the functions of jurors were not fully differentiated from those of

witnesses; and the express retention of these words in the statutory

form suggests that a coroner's jury are at liberty to found a verdict on
their knowledge derived from any source whatever. It was said by
Cockburn, C.J. (in B. v. Ingham, 1864, 5 B. & S. 257), that the Court
would not quash an inquisition because the verdict w^as against the

weight of evidence. (See Eorm I., infra.)

Need not be Administered super visum corporis.—Formerly the oath

was administered ,mper visum corporis. But this is no longer necessary,

nor is it necessary that the jury should all be sworn at the same time.

It is sufficient if they are all sworn first and view afterwards (B. v.

Ingham, supra). It is irregular to swear an additional juror after

view and part evidence {B. v. Coroner of Yorkshire, 1864, 9 Cox C. C.

373).

The jury having been sworn, it would Ije irregular to dismiss them
without proceeding with the inquest, and if this were done without
adequate reason, or from improper motive, it would be a misbehaviour
within the meaning of 23 & 24 Vict. c. 116 {In re Ward, 1861,

30 L. J. Ch. 775).

Perjury.—The rules for the admhiistration of oaths, the right to

affirm, and the consecjuences of perjury are the same in the Coroner's

Court as in the ordinary Courts of justice.

Piihlicity of Coroner s Inquest.—The question of the publicity of the

proceedings in the Coroner's Court was fully argued in Garnett v.

Ferrand, 1827, 6 Barn. & Cress. 611. From Lord Tenterden's judgment
in that case, and from the authorities referred to in the argument, the

following propositions seem to Ije established :

—

1. Tlie Coroner's Court, like other Courts of justice, is ordinarily

open to the public, and so long as there is room all persons have a right

to be present, in the absence of special reasons to the contrary.

2. For special reasons

—

e.g. in the interests of justice, decency, order,

or even from a consideration of what is due to the family of the deceased

—the coroner may, in the exercise of his discretion, exclude or remove
from his Court the public generally, or any particular persons, during

the whole or any portion of tlie proceedings. The coroner alone is to

decide whether such a course is necessary or proper, and his decision

cannot be questioned in an action.

3. The Coroner's Court is a Court of Record, of which the coroner is

the judge, and therefore no action will lie against him at the suit of any
person excluded or removed from the Court by his order, however
improper or corrupt the coroner's motive may be.

4. Any improper or corrupt exercise of this discretionary power of

exclusion or removal may l)e ground for the interference of the Lord

Chancellor, or for prosecution before the High Court under sec. 8, C. A.,

1887 (see infra, p. 694).

[Persons Beqtiired hy Law to Attend certain Inquests.—Factory and
Workshop—death from accident in. The Coroner must at once advise



COEONER 685

the local inspector of factories of the time and place of his inquest, and
unless the inspector or some person on behalf of the Home Secretary

attends, the inquest must be adjourned, and the inspector must receive

at least four days' notice of the time and place of the adjourned inquest.

If, however, not more than one death has occurred, and the inspector has

had twenty-four hours' notice of the inquest, and the majority of the

jury do not think it necessary, there need be no adjournment (Factory

Act, 1901, 1 Edw. VII. c. 22, s. 21 (1)). Subject to the order of the

coroner, the following are entitled to attend the inquest either in person

or by counsel, solicitor, or agent, and may examine any witness :—(1)

Inspector of factories
; (2) occupier of factory or workshop where accident

occurred; (3) any person appointed by the order in writing of the

majority of workpeople employed in the factory or workshop where

accident occurred {ibid., s. 21 (2)).]

Preservrng Order in Court.—The coroner has the common-law right

of all persons who administer public duties to preserve order and to

turn out persons who may be there for improper purposes. But as

judge of a Court of Record he has the further power, inherent in all

Courts of Record, of punishing for contempt committed in Court. The

coroner may therefore connnit to prison any person obstructing or

hindering the proceedings of his Court, or may fine such person, or

order his forcil)le removal from Court. But he has no power to deal

with contempt committed out of Court {Ex parte Pater, 1864, 33

L. J. M C. 142 ; R. v. Lefroy, 1873 L. R. 8 Q. B. 134).

Right of Persons interested to he Represented by Counsel.—Again, there

is no absolute right of parties interested in the inquiry to be repre-

sented by counsel or solicitor. It is a matter entirely within the

discretion of the coroner. But the family of the deceased, and any

persons whose conduct is likely to be called in question, or whose

interests are likely to be affected by the finding of the jury, are

usually and properly allowed to appear by counsel or solicitor, for the

purpose of assisting the Court hi obtaining all available evidence to

put before the jury. But neither the parties interested nor their

legal representatives have any right to address the jury, or even to

ask questions of the witnesses, except by permission of the coroner,

who will allow it if he thinks it will assist the jury in their inquiry.

It is usual to allow questioning of witnesses by counsel, but not to allow

addressing the jury. See Persons Required by Law to Attend certain

Liqucsts, supra.
. .

The Vieiv.—T\iQ coroner and jury must, at the first sittmg ot the

inquest, view the body (s. 4 (1)), except where, under sec. 6, the inquest

is ordered by the High Court. The view is generally the next step

after the jury are sworn, and before any witnesses are called
;
but it is

submitteci that it is sufficient if the view is taken at any tnne during

the Hrst sitting, and before verdict. The body forms part of the

evidence, and an inquisition taken without view of the body has always

been bad at common law, and may be quashed It is an extra-]udicial

proceeding, and " merely void " {R. v. Ferrand, 1819, 3 Barn. & Aid. 260).

Possibility of deriving Useful Information from, the Fic^a—l he older

authorities lay it down that the view must be such that the jury can

derive useful information from it, and that where, from the condition ot

the body, such information cannot possibly be afforded to the jury, or it

there be danger of infection by digging it up, the inquest ought not to l»e

held by the coroner, but by justices of the peace, who, without viewing
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the body, may take the inquest by the testimony of witnesses (5 Eep.

110; 2 Hawk., P. C, c. 9, s. 23). But this rule, which was reasonable

in former times, is now practically obsolete, because a body, which can
give very little useful information to jurors casually " viewing "

it, may
afford most material information, positive and negative, on post-mortem

examination by a medical expert ; and therefore it is by the possibility

of obtaining such information that the coroner is guided in deciding

whether an inquest should be held.

Hoiv concluded.—It is not now necessary for the oath to be adminis-

tered, or the inquest conducted, within view of the body ; nor for the

coroner to be present when the jury view, nor for all the jurors to view
at the same time. It is sufficient if the coroner and all the jurors view
the body at the first sitting {B. v. Ingham, 1864, 5 B. & S. 257). But
the view and the rest of the inquest proceedings must be taken within

the jurisdiction of the coroner holding the inquest (see s. 7).

Ohstriicting Coroner or Jury.—It is a misdemeanor to resist or

obstruct the coroner or jury in the view or the inquiry, or to destroy

or dispose of the dead body in any way, with intent to prevent an
inquest being held on it, provided that the inquest is one which the

coroner is justified in holding {R. v. Price, 1883, 12 Q. B. D. 247; B. v.

Stephenson, 1884, 13 Q. B. D. 331). As to what inquests a coroner is

justified in holding, see supra, p. 676.

Exhuming Body for p)urpose of Holding an Inquest.—A body may be

disinterred for the purpose of holding an inquest on it—(1) By order of

the coroner, where no inquest has already been held, or only an insuffi-

cient one, i.e. one that is null and void (2 Hawk., P. C, c. 9, s. 23)

;

(2) by order obtained from the Home Secretary ; (3) by order of the

Court under sec. 6 ; (4) by order of the Court where an inquisition has

been quashed otherwise than under sec. 6 {B. v. White, 1860, 3 El. &
El. 137; B. V. Carter, 1876, 13 Cox C. C. 220; B. v. Coulson, 1891,

55 J. P. 262).

If time permits, perhaps the most usual as well as the safest course

for the coroner to adopt, when he wishes to hold an inquest on a body
already buried, is to obtain an order for exhumation from the Home
Secretary, thus securing himself against possible expense and other

consequences of acting on his own responsibility. But this may involve

delay, and the coroner may feel it his duty to act independently, and
issue a warrant for immediate exhumation by virtue of his office,

addressed to the churchwardens and overseers (or as the case may be)

of the parish where the body is buried. (For form of such warrant, see

Form XII., infra.) The coroner ought only to exercise this power within

a reasonable time after the death. Fourteen days has been suggested

as a reasonable time (2 Hawk, P. C, c. 9, s. 25). Seven months has been

held to be too long {B. v. Clerk, 1701, 1 Salk. 377).

No Second Inquest can he Held except hy Order of the Court.—A coroner

has no power to hold a second inquest on a body on which a valid

inquest has been already held, unless the first is quashed, and a second

one ordered by the Court {B. v. White, 1860, 3 El. & El. 137). Should
he do so, the second inquisition will be quashed.

Attendance and Examination of Witnesses— Coroner s Powers in

respect of.—The coroner shall examine on oath, touching the death,

all persons who tender their evidence respecting the facts, and all

persons having knowledge of the facts whom he thinks it expedient

to examine (s. 4 (1)).
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It is the duty of all persons who have knowledge of the circum-
stances attending the death to appear as witnesses at the inquest. This
would appear to include medical witnesses, so far as they can speak to
matters of fact, apart from opinions as experts. A juror may be sworn
as a witness, and give evidence, but it is better that a witness should
not be sworn on the jury. Usually the persons who are believed to be
able to give material evidence are summoned to attend by the coroner's
officer.

If this summons is neglected, the coroner, as judge of a Court of
Record, may on proof of due service of the summons, issue his warrant
against the witness for contempt of the summons (see Form VII. infra),
and cause him to be apprehended and brought to the Court in custody of
a constable, and may commit him for contempt if he refuses to give
evidence. (See Form VIII. infra.) Or in lieu of commitment the coroner
may fine the witness forty shillings, under sec. 19 (2) (see infra, Procedure).
If a witness when in Court refuses to be sworn, or when sworn refuses
without lawful excuse to answer a question put to him, the coroner, as
judge of a Court of Record, may commit him for contempt of Court
or, under sec. 19 (2), may fine the witness forty shillings. A witness
misconducting himself in Court in any way may be committed for

contempt.

Execution of a Coroners Warrant.—The coroner's summons or warrant
to compel attendance of a witness may be executed within the jurisdic-

tion by any constable. A witness outside the jurisdiction can be com-
pelled to attend by a Crown Office subpoena. But it is the practice of

some coroners to serve their warrant on such witnesses by sending their

own officer to serve and execute the warrant in person, on the ground
that the coroner has a right, by common law, if not by statute, to

summon witnesses from any part of the United Kingdom. There is no
direct decision on this practice, and its legality is doubtful. See Jervis
on Coroners (1898 ed.), p. 29.

Production of Documents.—A witness failing to produce any docu-
ments in his possession which are likely to be useful to the inquiry, may
be compelled to do so by a Crown Office subpoena duces tecmn—or it may
be possible to deal with him for contempt.

Coroner s Statutory Powers are in Addition to Common-Law Powers.—
The statutory power to fine a juror or witness is in addition to, not in

derogation of, any power the coroner may possess independently of the

statute for compelling any person to appear and give evidence before

him on the inquest or other proceeding, or for punishing any person for

contempt of Court in not so appearing and giving evidence, with this

qualification, that a person shall not be fined by a coroner under the

statute and also be punished under the power of a coroner independently

of the statute (s. 1 9 (3)).

Procedure for Levying Fines.—Where a coroner imposes a fine he must
send a certificate of the amount and cause of the fine to the clerk of the

peace of the place in which the person fined resides, on or before the first

day of the next Quarter Sessions, and must cause a copy of this certificate

to be served on the person fined by leaving it at his residence. The fine

is then to be levied and treated in all respects as if it had been part of

the fines imposed at the Quarter Sessions (s. 19 (4)).

Where a recognisance is forfeited at an inquest, the procedure is the

same as in the case of a fine imposed (s. 19 (5)).

Attendance and Evidence of Persons in Custody or under Suspicion.—
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Where a person whose evidence is desired is in custody, application may
be made, under 16 & 17 Vict. c. 30, s. 9, to the Home Secretary or to

one of the judges of the High Court at chambers, who, if they see fit to

do so, may order such person to be brought 1)efore the coroner to be
examined as a witness.

It is usual to apply to the Home Secretary, and the order for the

compulsory attendance of the prisoner will generally be made by him, if

the person in custody is not charged with an ofi'ence connected with the

death of the person on whose body the inquest is to be held. If, how-
ever, the prisoner is charged with such an offence, the order for his com-
pulsory attendance will not generally be made, but under a recent (1894)
order of the Home Secretary the prisoner is to be informed by the

governor of the goal of the date of the inquest, and allowed to attend if

he desires to do so.

Ccmtioning Sunpectcd Persons.—Any prisoner so attending the inquest,

and any witness suspected of, or likely to be charged by the inquest-

jury with, causing the death of the person on whom the inquest is being

held, should be cautioned by the coroner that he is not bound to give

evidence or make any statement, but that if he elects to do so, whatever
he says will be taken down in writing, and may be used either for or

against him (Wakleij v. Cooke, 1849, 4 Ex. Rep. 511). If the witness

elect to give evidence or make a statement on oath after such caution,

he may be cross-examined thereon (R v. Gaiuthrop, 1895, 59 J. P. 377).

But he cannot, of course, be compelled to answer any question the

answ^er to which might tend to expose him to a criminal charge. The
coroner may require to be satisfied that there is reasonable ground to

apprehend danger to the witness from his being compelled to answer
{B. V. Boyes, 1861, 1 B. & S. 311).

Statement on Oath by Person charged.—The examination before the

coroner is the only opportunity of making a statement on oath or sub-

mitting to cross-examination at present allowed by the law to a person

charged with causing the death, statements made before the magistrates

or at the trial not being on oath. It seems, however, that the coroner

is under no legal obligation to give notice of the inquest to the gaoler.

Examination to he conducted hy Coroner.—It is the duty of the

coroner to examine each witness himself, and at the end of his examina-

tion he should ask the jury if they desire any further questions put.

Persons interested in the inquiry, or their representatives, are then

generally allowed to question the witness, subject to the coroner's discre-

tion. But such persons cannot claim this as of right. They have no
locus standi, and are only allowed the privilege if, in the coroner's

opinion, such a course may assist the inquiry. But all persons who
have any material evidence to offer, whether for or against a suspected

person, should be heard as witnesses.

Adjourning the Inquest.—The coroner may adjourn the inquiry at

any stage for any reasonable cause, such as to secure the attendance of

a witness, or to enable a post-mortem examination to be made, or for

want of time to finish the inquiry. The adjournment may be to the

same or any other convenient place, and for any reasonable time, and
the inquiry may be re-adjourned as often as the coroner in his discretion

may see fit (2 Hawk., P. C, c. 9, s. 25). But too frequent adjournments,

or adjournments to inconvenient places, are improper (Comb. 386). The
time and place of holding the adjourned inquiry must be stated at the

time of adjournment, and the Court must be held, or at least formally
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opened, on the appointed day, and re-adjourned if necessary ; otherwise
the proceedings drop (B. v. Fmjn, 1864, 34 L. J. Q. B. 59).

Binding over Jurij and Witnesses to Appear at Adjourned Inquest.—The
jurors and witnesses should be bound over in their own recognisances
to attend the adjourned inquest at the time and place appointed. The
coroner may require sureties in addition (see i7ifra, p. 691).

General Bides of Evidenee—howfar Applicable.—The rules of evidence
are the same in Coroners' Courts as in ordinary Courts of justice, with
this important qualification, that inasmuch as the coroner's inquest is an
inquiry, not a trial, and that there is no issue and no accused person,

and the finding of the jury is not final, the rules of evidence cannot be
applied so strictly as in an ordinary trial of an issue between parties.

Mr. Justice Wills, when charging the grand jury in the case known as

"the Crewe Murder Case" (Bep. Cor. Soc., 1893-94), is reported to have
said :

" The coroner is fettered by no precise rules of evidence . . . and
can oftentimes collect evidence, facts and statements which, whether or

not they are ultimately capable of being turned into evidence against

the parties who are to be put upon their trial, are often very valuable

as affording clues. If the coroner rejected evidence which lay before

him on the supposition that he was in the position of a judge who had
to try a prisoner, and that the same wide rules of exclusion of evidence

which might act against an individual in the dock applied, he would

throw away much of the remaining usefulness of that institution. The
coroner's inquisition could not be too thoroughly understood. It

amounted to nothing more than the finding of a true bill by the grand

jury."

Verdict shoidd not he Founded on Evidence inadmissible at Trial.—But

in considering the criminal responsibility of any particular person, the

coroner should point out to the jury what parts of the evidence are

admissible against that person. And although the finding of the jury

cannot be set aside on the ground that there was no e\ddence to support

it {B. V. Ingham, 1864, 5 B. & S. 257), still the coroner ought to warn

the jury against bringing in a verdict founded on evidence which will

clearly be inadmissible at the subsequent trial.

Again, as there are no parties to the record, and no record at all

until the verdict is recorded, husband and wife are competent witnesses

against each other, and compellable to prove any fact not directly tending

to incriminate the other. But for the reason above given a verdict ought

not to be founded on such evidence unsupported.

Statements not on Oath.—All evidence, including that of peers and

children, should be given on oath or affirmation (see s. 4 (1)). But

statements not on oath are often made, and may be useful in affording a

clue for the examination of sworn witnesses. Such statements should

not be treated as evidence, and should be disregarded by the jury in

arriving at a verdict. The mere reception of such statements as evidence

has been held insufficient ground for quashing an inquisition {B. v.

Inghccm, 1864, 5 B. & S. 257). But if it could be shown that the jury

relied on such statements in arriving at a verdict, it is probable the

inquisition would be quashed (B. v. Coroner of Staffordshire, 1864, 10

L.T. 650). . . .

Improper Bejection of Evidence.—On the other hand, the rejection of

evidence which ought to have been admitted may be a ground for

quashing an inquisition and ordering a fresh inquest to be held, if the

Court can see that to do so will forward the ends of justice {B. v. Carter^

VOL. III.
^
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1876, 13 Cox C. 0. 220). But before the Court will order a fresh

inquiry there should be some evidence suggested which was not already

given to show that the jury miglit have reasonably come to another

conclusion (B. v. Cotdso'}i,'lSdl, 55 J. P. 261).

Depositions in Cases of Murder or Manslaughter.—It is the duty of the

coroner, hi a case of murder or manslaughter, to put into writing the

statement on oath of those who know the facts and circumstances of the

case, or so much of such statement as is material, and any such deposi-

tion shall be signed by the witness and also by the coroner (s. 4 (2)).

The depositions should be read over to the witness before being signed

by him {B. v. Flummer, 1844, 1 Car. & Kir. 600). These depositions

are to be delivered to the proper officer of the Court in wliich the trial

is to be (s. 5 (3)) (see infra, p. 691). Failure to comply with these pro-

visions is punishable by such fine as to the Court seems meet (s. 9).

Copies of the depositions (and of the inquisition) are to be supplied to

the person charged in the inquisition if he requires them, on payment
(s. 18 (5)).

The coroner is not required to take the depositions in writing except

in cases of murder or manslaughter. But as it is impossible in most
cases to say what the verdict will be before the inquiry is completed,

the only safe course is to adopt writing in all cases.

Particidars to he Set Forth in the Inquisition.—After viewing the body
and hearing the evidence, the jury shall give their verdict and certify it

by an inquisition in writing, setting forth, so far as such particulars have

been proved to them, who the deceased was, and how, when, and where
the deceased came by his death, and, if he came by his death by murder
or manslaughter, the persons, if any, whom the jury find to have been

guilty of murder or manslaughter, or of being accessories before the fact

to such murder (s. 4 (3)). The jury shall also, inquire of and find the

particulars for the time being required by the Kegistration Acts to be

registered concerning the death (s. 4 (4)).

Summing up and Verdict.—If he thinks it necessary, the coroner

sums up the evidence and explains the law applicable to the case. A
coroner is not liable to an action for slander for any words spoken by
him in the course of the inquest, his Court being a Court of Eecord (see

i')}fra, p. 695). Questions of fact are to be determined by the jury;

(questions of law are decided by the coroner. The jury should deliberate

upon their finding in private, and announce it publicly (see In re Mitchels-

town Inquisition, 1888, 22 L. R Ir. 279).

The coroner ought to direct the jury as to the verdict which, in point

of law, follows from their finding as to the facts. But it seems that the

coroner is bound to accept the presentment of the jury, if they persist in

it, however absurd or contrary to the law it may be (Comb. 386, 8th of

Will. & Mary), and in the exercise of their judicial functions the jurors

are not answerable to any power in the State.

Disagreement of the Jury.—If the jury are not unanimous, the verdict

of a majority consisting of not less than twelve is sufficient. This is the

rule at common law, and it is implied in sec. 4 (5) and sec. 18 (1). But
in case twelve, at least, of the jury do not agree to a verdict, the coroner

may either exercise his common-law power of detaining the jury as long

as he thinks fit, and adjourning the inquest from place to place until a

verdict is returned, or he may, under sec. 4 (5), adjourn the inquest to

the next sessions of oyer and terminer or gaol delivery held for the

county or place in which the inquest is held, where they are charged by
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the judge
;
and if, after that, twelve of them fail to agree on a verdict,

they may be discharged by the judge without giving a verdict.
Adjournment to the assizes can generally be avoided by the jury

finding such particulars as they are agreed upon {e.g. those required for
registration purposes), and leaving open the questions on which they are
not agreed.

Proceedings upon Inquisition Charging Person ivith Murder or Man-
slaughter.—Where a coroner's inquisition charges a person with the
offence of murder or manslaughter, or of being accessory before the fact
to a murder (which latter offence is in this Act included in the expres-
sion " murder "), the following enactments apply :

—

(1.) The coroner shall issue his warrant for arresting or detaining
such person (if such warrant has not previously been issued) (s. 5 (1))

;

and

(2.) Shall bind by recognisance all such persons examined before him
as know or declare anything material touching the said offence, to appear
at the next Court of oyer and terminer or gaol delivery at which the
trial is to be, then and there to prosecute or give evidence against the
person so charged (s. 5 (1)).

(3.) Where the offence is manslaughter the coroner may, if he thinks
fit, accept bail by recognisance with sufficient sureties for the appearance
of the person charged at the next Court of oyer and terminer or gaol
delivery at which the trial is to be, and thereupon such person, if in the
custody of an officer of the Coroner's Court, or under a warrant of com-
mitment issued by such coroner, shall be discharged therefrom (s. 5 (2)).

Such recognisances are to be taken, so far as circumstances permit,

in one of the forms contained in the 2nd Schedule to C. A., 1887
(s. 18 (4)).

Where the jury have found a verdict of murder, the coroner has no
power to bail. Only the High Court can grant relief in this case, on
application for a writ of haheas corpus, and the Court will be guided by
the facts and circumstances of the case as disclosed by the depositions

(see Jervis, 6th ed., p. 46). Formerly the coroner had no power to bail

even in manslaughter.

(4.) The inquisition, depositions, and recognisances, together with a

certificate under his hand that the same have been taken before him,

must be delivered by the coroner to the proper officer of the Court in

w^hich the trial is to be, before or at the opening of the Court (s. 5 (3)).

But see Prosecution of Offences Act, 1879, s. 5. For penalty on failure

to comply with these provisions, see sec. 9.

Recognisances and Sureties for Appearance of Witness.—A witness

who refuses to enter into recognisance pursuant to sec. 5 (1) (supra) may
be dealt with by the coroner for contempt.

And it seems that a coroner may order a witness to find sureties

in addition to his own recognisance, if there is reasonable ground for

believing that the latter may not be sufficient security for the witness's

appearance at the trial, or even at an adjourned inquest ; and that, if

the sureties are not forthcoming, the coroner may commit the witness to

gaol for safe custody. This course has recently been followed in London
-on two occasions by one of the coroners, without question by the Court

or the law officers of the Crown or counsel for the witness (Pep. Cor.

Soc. 1894-95, p. 27, and 1895-96, p. 44).

Forr}i of the Inquisition.—The inquisition must be under the hands,

and in the case of murder or manslaughter also under the seals, of the
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jurors who concur in the verdict, and of the coroner (s. 18 (1)). It need
not, except in the case of murder or manslaughter, be on parchment, and
it may be partly written and partly printed, and may be in the form
contained in the schedule of the C. A., 1887, or to the like effect, and
the statements therein may be made in precise and ordinary language

(s. 18 (2)). But if an inquisition qualifies the finding of manslaughter
by a statement of the ground of the finding, and tliat statement shows
no legal ground for it, the inquisition is bad on the face of it, and may be

quashed (B. v. Clerk of Assize of Oxford Circuit, [1897] 1 Q. B. :370).

Murder includes felo de se, and the inquisition in a case of felo de

se has been quashed for not being on parchment (B. v. Whalley, 1849,

7 Dew. & L. 317).

Amending Inquisition.—If in the opinion of the Court having cog-

nisance of the case an inquisition finds sufficiently the matters required

to be found thereby, and where it charges a person with murder
or manslaughter sufficiently designates that person and the offence

charged, the inquisition shall not be quashed for any defects, and the

Court may order it to be amended if of opinion that the defect is not

material to the merits of the case, and that the defendant will not be

prejudiced in his defence on the merits. And for this purpose the Court

may postpone the trial and respite the recognisances taken before the

coroner (s. 20 (1) and (2)).

The statutory power of amending for defects other than insufficiency

in the designation of the person or the offence charged is limited to the

Court before which the trial is to be. But the jurisdiction of the

Queen's Bench Division to quash an inquisition for irregularity on the

face of it is not touched by sec. 20 of the C. A., 1887, and that Court will

quash an inquisition where either the person or the offence charged is

insufficiently designated (B. v. Directors of Great Western Baikvcty, 1888,

20 Q. B. D. 410; B. v. Clerk of Assize of Oxford Circuit, [1897] 1 Q. B.

370).

The finding *' Nos certe credimus esse causam mortis " has been held

bad as being expressed as matter of belief instead of certainty {Anon.^

1696, 12 Mod. Ca. 112).

Amending Certificate of Finding of Jury.—The coroner has no power
to amend the inquisition. But under 37 & 38 Vict. c. 88, s. 36, if

satisfied on oath or statutory declaration that there is an error of fact or

substance in his certificate (other than an error relating to the cause of

death), the coroner may certify the nature of the error and the true facts

of the case, and the error in the register may thereupon be corrected.

Coroners Certificate for Begistration of Death.—After the termination

of an inquest the coroner must send the registrar of deaths such certificate

of the finding of the jury as is required by the Begistration Acts (s. 18 (3)

;

see 16 of the Act 37 & 38 Vict. c. 88, and sec. 20 (3)).

Order for Burial.—^A coroner upon holding an inquest upon any-

body may, if he thinks fit, after view of the body, by order under his

hand, authorise the body to be buried before verdict and before registry

of the death, and shall deliver such order to the relative or other person

to whom the same is required by the Registration Acts to be delivered

;

but, except upon holding an inquest, no order, warrant, or other document
for the burial of a body shall be given by the coroner (s. 18 (6)).

Ordering of Coroner to hold Inquest.—(1) Where Her Majesty's High
Court of Justice, or any judge thereof (s, 6 (4)), upon application made
by or under the authority of the Attorney-General, is satisfied either

—
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(a) That a coroner refuses or neglects to hold an inquest which
ought to be held ; or

(h) Where an inquest has been held by a coroner, that by reason of
fraud, rejection of evidence, irregularity of proceedings, insufficiency of
inquiry, or otherwise, it is necessary or desirable, in the interests of
justice, that another inquest should be held.

The Court may order an inquest to be held touching the said death,
and may order the coroner to pay the costs of the application, and where
an inquest has been already held may quash the inquisition on that
inquest (s. 6 (1)).

(2.) The Court may order that such inquest shall be held either by
the said coroner or by another, and the coroner ordered to hold the
inquest shall for that purpose be deemed to be the said coroner.

(3.) Upon any such inquest it shall not be necessary to view the
body, unless the Court otherwise order.

Jurisdiction of High Court to Quash Inquisition indepeiidently of Sec. 6.—Application to quash an inquisition, on the face of it defective, may
be made to the High Court independently of this section and without
the Attorney-General's authority. In the case of a person on his trial

on such an inquisition, the application may be made to the Court before

whom the trial is, and should be made before plea pleaded (Fost. C. L.

231). The jurisdiction of the High Court to quash such an inquisition

is not touched by the above section {B. v. Directors of Great Western
Railway, 1888, 20 Q. B. D. 410).

Grounds held Siifficient for Quashing Inquisition.—With regard to

the quashing of inquisitions, the following points have been judicially

decided. An inquest may be quashed :

—

1. For want of jurisdiction in the coroner (Foxhall v. Barnett, 1853,

23 L. J. Q. B. 7).

2. For objections apparent on the face of the inquisition {B. v.

Directors of Great Western Baihvay, 1888, 20 Q. B. D. 410 ; B. v. Clerk

of Assize of Oxford Circitit, [1897] 1 Q. B. 370).

3. For misconduct of coroner or jury {B. v. Hethersal, 1685, 3 Mod.

80), e.g. fraudulent misdirection by coroner {B. v. Wakefield, 1718, 1

Stra. 69) ; taking some of the jury off with a view to get a particular

verdict from the remainder (B. v. Stukeleij, 1701, 12 Mod. 493).

4. Where there has been no view of the body, or the view was such

that from the state of the body no information could be derived from

the view {B. v. Bond, 1716, 1 Stra. 22).

5. Where there has been a miscarriage of justice in consequence

of the exclusion of evidence which might have thrown light upon the

matter {B. v. Carter, 1876, 13 Cox C. C. 220).

6. Where the adjourned inquest was not held on the day to which it

was adjourned, and therefore the proceedings were at an end {B. v.

Paijn, 1864, 34 L. J. Q. B. 59).

Grounds held Insufficient.—On the other hand, the Court has refused

to quash an inquisition :

—

1. On account of the reception of evidence not on oath, no mischief

having resulted, and the jury having found their verdict on the other

evidence only {B. v. Coroner of Staffordshire, 1854, 10 L. T. 650 ; B. v.

Ingham, 1864, 5 B. & S. 257).

2. On account of alleged misdirection of jury by coroner, on finding

of jury being incomplete, or there being no evidence to warrant the

finding of the jury {B. v. Ingham, 1864, 5 B. & S. 257).
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3. On account of principal coroner being present at, but taking no
part in, an inquest properly coniinencecl by his deputy {B. v. Ferkin,

1845, 7 Q. R 165).

An inquisition taken by an unauthorised person is treated as a

nullity, which it would be superfluous to quash (In re Datvs, 1838,

8 Ad. & E. 936).

Melius Liquirenditm.—Where the inquisition is quashed otherwise

than under sec. 6, a writ of melius inquiredum may be issued, ordering

the coroner to institute a fresh inquiry super visum corporis with a fresh

jury {R. V. Carter, 1876, 45 L. J. Q. B. 711; and see Jervis, p. 55,

6th ed.).

Local Jurisdiction of Coroners.—Formerly all the coroners for a

county could hold inquests indifferently for every part of the county.

But under 7 & 8 Yict. c. 92, counties were divided into districts, to each

of which a coroner was assigned, with the exclusive right to hold inquests

in his district.

Division of Counties into Coroners' Districts.—But such coroner is for

all other purposes to be considered a coroner for the whole county, and
may hold inquests for any other district of the same county during the

illness, incapacity, or unavoidable absence of the coroner of that district,

but not otherwise. Coroners' districts, and the rights and duties of

coroners in respect of such districts, are preserved by sec. 43 of the C. A.,

1887, and by sec. 5 of the Local Government Act, 1888, which alters

the mode of appointment of coroners. [With respect to coroners'

districts, the following recent local statutory orders have been issued :

—

Devon (1904), No. 664; Leicester (1902), No. 221; Lincoln, Parts of

Kesteven (1901), No. 430 ; Montgomery (1902), No. 473 ; Yorkshire, East
Riding (1901), No. 196; North' Riding (1903), No. 536; West Riding

(1901), No. 197; (1904), No. 126. See also Lincolnshire Coroners' Act,

1899.]

Deputy Coroners.—Now, however, under the Coroners Act, 1892,

the deputy of a coroner " shall act as the coroner " while the office is

vacant through death or otherwise, and " may act for the coroner

"

during his illness or absence (see infra, p. 699).

Franchise Coroners. — For jurisdiction of Admiralty and other

franchise coroners, see infra, p. 698.

Inquest to he Held only hy Coroner vdthin whose Jurisdiction the Body
is Lying.—The coroner only within whose jurisdiction the body of a

person upon whose death an inquest ought to be holden is lying shall

hold the inquest, and where a body is found in the sea, or in any
creek, river, or navigable canal within the flowing of the sea, where
there is no deputy coroner for the jurisdiction of the Admiralty of

England, the inquest shall be held only by the coroner having juris-

diction in the place where the body is first brought to land (s. 7 (1)).

Jurisdiction in Boroughs.—The coroner of a borough has exclusive

jurisdiction within the borough, except in Admiralty cases (s. 7 (2)).

But a prison belonging to a county, although situated within a borough,

is within the jurisdiction of the coroner for the county, and not the

coroner of the borough (B. v. BoUnson, 1887, 19 Q. B. D. 322).

Boroughs which have not a separate Court of Quarter Sessions are

within the jurisdiction of the coroner of tlie county in which the

borough is situated (s. 7 (3)).

Liabilities of Coroners—Bemoval and Funishment of Coroner.—The
Lord Chancellor may, if he thinks fit, remove any coroner from his
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office for inability or misbehaviour in the discharge of his duty
(s. 8 (1)). The Lord Chancellor is the sole judge of what constitutes
inability or misbehaviour (for instances, see Jervis, p. 59 (6th ed.)).

The method of procedure for procuring the removal of a coroner
from his office is to move before the Lord Chancellor, upon affidavits,
for a rule nisi, calling on the coroner to show cause whv he should
not be removed. Such a motion may be made at the instance of any
person.

The question of the legality of any act or order of the coroner may
be raised by an application for an order, in the nature of a numdamus,
before the High Court (see Short and Mellor's Practice of the Croum
Office, 1890, p. 32).

By sec. 8 (2) extortion, corruption, wilful neglect of duty, or mis-
behaviour in the discharge of it, are constituted misdemeanors, and
the Court before whom a coroner is found guilty of such misdemeanor
may, in addition to any other punishment, remove him from office.

These provisions are not in any manner to prejudice or affect the
jurisdiction over coroners of the Lord Chancellor or the High Court
existing independently of the C. A., 1887 (s. 35).

Fine on Cm^oner for Neglect as to Inquisition, Depositimis and Recog-
nisances, &c.—If a coroner fails to comply with the provisions of the
C. A., 1887, with respect to the delivery of the inquisition, or to the
taking and delivery of the depositions and recognisances in the case

of murder or manslaughter, the Court may, in a summary manner,
impose such fine upon the coroner as to the Court seems meet (s. 9).

Coroner not to Act as Solicitor and as Coroner in same Case.—

A

coroner shall not by himself or his partner, directly or indirectly, act

as solicitor in the prosecution or defence of a person for an offence for

which such person is charged by an inquisition taken before him as

coroner, whether such person is tried on that inquisition or on any
bill of indictment found by a grand jury (s. 10 (1)). If a coroner

acts in contravention of this section he shall be deemed guilty of

misbehaviour in the discharge of his duty (s. 10 (2)). And the Court

before whom such person is tried may impose on a coroner appearing

to the Court to act in contravention of this section such fine, not

exceeding £50, as to the Court seems fit (s. 10 (3)).

By virtue of sec. 35 the High Court might also treat the offence

as contempt, and the Lord Chancellor might remove the offender from
his office under sec. 8.

Actions against Coroner.—The Coroner's Court being a Court of

Record, the coroner comes under the general rule, of great antiquity,

that no action will lie against a judge of record for any matter done

by him in the exercise of his judicial functions, and not exceeding the

limits of his jurisdiction—as, for instance, trespass in turning a person

out of Court {fiarnett v. Ferrand, 1827, 6 Barn. & Cress. 611), or slander

in summing up {Thomas v. Churton, 1862, B. & S. 475). But for acts

done in excess of his jurisdiction a coroner is civilly liable (Foxhall v.

Barnett, 1853, 2 El. & Bl. 928).

Medical Witnesses and Post-Mortem Examinations—Coroner may
Summon Medical Witnesses and Direct Performance of Post-Mortem

Examination.—Where it appears to the coroner that the deceased was

attended at his death or during his last illness by any legally qualified

medical practitioner, the coroner may summon such practitioner as a

witness ; but if it appears to the coroner that the deceased person was
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not attended at his death or during his last ilbiess by any legally

qualified nietlical practitioner, the coroner may summon any legally

qualified medical practitioner who is at the time in actual practice in

or near the place where the death happened, and any such medical

witness as is summoned in pursuance of this section may be asked to

give evidence as to how, in his opinion, the deceased came to his death

(s.21(l)).

The coroner may, either in his summons for the attendance of such

medical witness, or at any time between the issuing of that summons
and the end of the inquest, direct such medical witness to make a j^ost-

mortem examination of the body of the deceased, with or without an
analysis of the contents of the stomach or intestines.

Provided that where a person states upon oath before the coroner

that in his belief the death of the deceased was caused partly or entirely

by the improper or negligent treatment of a medical practitioner or

other person, such medical practitioner or other person shall not be
allowed to perform or assist at the post-mortem examination of the

deceased (s. 21 (2)).

[The coroner need not necessarily employ the medical man who
last saw the deceased to make a fost-mortem ; he may employ any
medical man he deems fit to do the work. See an answer given by
the Home Secretary to a question asked in the House of Commons,
May 24, 1905 (Hansard (4th series), vol. 146, col. 1228).]

Majority of Jury may Require Coroner to Summon another Medical

Witness named hy them.—If a majority of the jury sitting at an inquest

are of opinion that the cause of death has not been satisfactorily

explained by the evidence of the medical practitioner or other wit-

nesses brought before them, they may require the coroner in writing

to summon as a witness some other legally qualified medical practitioner

named by them, and, further, to direct a post-mortem examination of

the deceased, with or without an analysis of the contents of the

stomach or intestines, to be made by such last-mentioned practitioner,

and that whether such examination has been previously made or not,

and the coroner shall comply with such requisition, and in default

shall be guilty of a misdemeanor (s. 21 (3)).

Coroner may Summon more than One Medical Witness if he dee7ns it

Uxpedie7it.—It has been contended by local authorities on several

occasions that the coroner has no power to call more than one medical

witness unless required by the jury to do so under the above sub-section

(8). The question was referred to the Lord Chancellor in February
1894, and also to the Home Secretary in April 1895, and in both cases

the opinion was expressed that the coroner's power is not so limited

(see Hep. Cor. Soc. for 1894-95, p. 39).

The Lord Chancellor said coroners ought to be aware that they have
authority to examine such medical witnesses as they may deem it

expedient to summon independently of sec. 21 (3) (see also sec. 4 (1)

and sec, 26).

Fees to Medical Witnesses.—A legally qualified medical practitioner

who has attended at a coroner's inquest in obedience to a summons of

the coroner under this Act shall be entitled to receive such remunera-
tion as follows, that is to say

—

(a) For attending to give evidence at any inquest whereat no post-

mortem examination has been made by such practitioner, one guinea;

and
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(b) For making a post-mortem examination of the deceased with
or without an analysis of the contents of the stomach or intestines, and
for attendmg to give evidence thereon, two guineas

:

Provided that

—

(1.) No fee shall be paid for a post-mortem examination performed
without the previous direction of the coroner

:

(2.) When an inquest is held on the body of a person who has diedm a county or other lunatic asylum, or in a public hospital, infirmary
or other medical institution, or in a building or place belonging thereto,
or used for the reception of patients thereof, whether the'^same be
supported by endowments or by voluntary subscriptions, the medical
ofhcer, whose duty it may have been to attend the deceased person as
a medical officer of such institution as aforesaid, shall not be entitled to
such fee or remuneration (s. 22).

This proviso has given rise to much difference of opinion as to the
institutions to which it applies. [It has been held that the medical
officer of a workhouse infirmary is a public official, and as such not
entitled to fees, but many authorities are said to allow fees to the
medical officers of such institutions. An honorary surgeon attending a
case in a small cottage hospital is not entitled to any fee (Horner v.

Leivis, 1898, 62 J. P. 345 ; 67 L. J. Q. B. 524).]
No provision is made under this section or elsewhere for extra-

ordinary medical investigations, or for any higher fee than two guineas.
When such investigations become necessary, the coroner must obtain
the consent of his paymasters—which may be given too late—or run
the risk of being surcharged. The Home Office, if applied to, will

generally order such investigations to be undertaken by their own
experts.

Penalty on Medical Practitioner for Neglecting to Obey Coroner's

Summons.—Where a medical practitioner fails to obey a summons of

a coroner issued in pursuance of this Act, he shall, unless he shows a
good and sufficient reason for not having obeyed the same, be liable

on summary conviction on the prosecution of the coroner, or of any two
of the jury, to a fine not exceeding £5 (s. 23).

This section gives power to any two of the jury to intervene inde-

pendently of the coroner. It would seem also to extend to the case of

failure to comply with the coroner's order to make a post-inortem

examination, the enforcement of which does not seem to be directly

provided for elsewhere, though it is submitted that it might be dealt

with as a contempt of Court. For all other purposes the powers con-

ferred on the coroner by sec. 19 being applicable to all witnesses will

generally be found most effective.

Removal of Body for Post-Mortem Examination.—By the Public

Health Act, 1875, the sanitary authority is empowered to provide and
maintain a proper place for the reception of dead bodies during the time

required to conduct any 'post-mortem examination. When such a place

has been provided, the coroner may order the removal of a dead body

to and from it for the purpose of such examination, the cost of the

removal being deemed part of the expenses of holding the inquest (s. 24).

If no mortuary has been provided it is the common-law duty of the

parish officers to find some place for the deposit of a body found dead

pending the inquest, and it has been suggested that such a body may
be left at the house of the churchwarden of the parish. Innkeepers

are not bound to receive a dead body.
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Coroner's Bight to remove Bodies for Inquest—Counsel's Opinion.—The
coroner's right to order the removal of a body from the place where it

is lying to a place more convenient for the purposes of an inquest, is

often questioned by friends and others, but apparently has never been
directly raised before any tribunal competent to settle it. In 1896
certain differences of opinion having arisen between the corporation

of Southampton and the borough coroner with regard to the right of

the latter to order the removal of bodies from private houses to the

mortuary when no post-mortem examination was intended to be made,
the following questions were submitted by the Coroners' Society to

two eminent Queen's Counsel and the then recorder of Southampton :

—

" 1. Has the coroner any right, and if so what right, to remove bodies

for the purposes of his inquest, independently of any right to remove
to a particular place for the purposes of a post-mortem examination ?

" 2. Has he the right to remove such bodies to the public mortuary ?

"

Counsel gave it as their opinion that

—

1. The coroner has a general right to remove a body on which an
inquest is to be held to a place convenient for the holding of such
inquest. They considered that in many cases it would be impossible

for a coroner and his jury to perform their duties without such a power,

c.g, the duty of viewing. It must be left to the discretion of the coroner

to decide in what cases the power should be exercised ; the improper
exercise of his power may be good ground of complaint against the

coroner, but it affords no argument against its existence. Obstruction

of the coroner in the execution of his office in this respect, as in others,

is an indictable misdemeanor.
Counsel thought it worth pointing out that so absolute is the power

of the coroner over a dead body, that he may even of his own mere
authority order it to be exhumed after it has been buried.

2. Counsel were also of opinion that the coroner may remove a body
to the public mortuary.

(See Bep. Cor. Soc. for 1895-96, p. 25.)

Fees and Disbursements Payable hy Coroner on holding Inquest.—The
local authority may make, and from time to time alter, a schedule of

fees and disbursements (other than the fees payable to medical witnesses

under sec. 22) which on the holding of an inquest may lawfully be paid

and made by the coroner ; and immediately after the termination of the

proceedings the coroner shall pay the fees of every medical witness, not

exceeding the fees fixed by sec. 22, and all expenses reasonably incurred

in and about the holding of the inquest, not exceeding the sums set

forth in the schedule for the time being in force under sec. 25, and such

sums shall be repaid to the coroner in manner provided by the Act
(s. 25 and s. 26).

Franchise Coroners.—As to franchise coroners generally, see supra,

Pt. I., p. 694. The two principal franchise coroners are the coroner of

the Admiralty of England and the coroner of the King's household.

The Coroner of the Admircdty.—The president of the Admiralty
Division of the High Court is the coroner of the Admiralty of England
(see Jervis, p. 102, 6th ed.). His exclusive jurisdiction and that of his

deputies extends to matters within the duty of the coroner arising on the

open sea ; and he has a concurrent jurisdiction with the county coroner

upon arms of the sea, and upon rivers that are arms of the sea, that flow

and reflow and bear great ships, but this does not apply to deaths which
happen in small vessels, but to great ships only (2 Hale, P. C, 15, 16, 54).
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Where the jurisdiction of the county or borough coroner is concurrent
with that of the Admiralty, the coroner who first obtains possession of
the body may hold the inquest, and if he do so the authority of the other
is determined.

The Coroner of the King's Household.—The coroner of the King's
household is appointed by the Lord Steward for the time being, and has
exclusive jurisdiction in respect of inquests on persons whose bodies are
lying within the limits of any of the King's palaces or within the limits
of any other house where His Majesty is then demurrant and abiding in
his own royal person, notwithstanding the subsequent removal of His
Majesty from such palace or house. The limits of such palace or house
are deemed to extend to any place within the curtilage of such palace or
house, but not further. The jurors on an inquest held by the coroner of

the King's household consist of officers of the household. The inquisi-

tion, depositions, and recognisances are delivered by the coroner to the
Lord Steward. Save as specially provided in sec. 29, the coroner of the
King's household is subject to the law relating to coroners in like

manner as any other franchise coroner (s. 29).

Inquest on Treasure Trove.—A coroner shall continue as heretofore

to have jurisdiction to inquire of treasure that is found, who were the
'

finders, and who suspected thereof; and the provisions of this Act shall,

so far as consistent with the tenor thereof, apply to every such inquest

(s. 36).
" Treasure trove is where any gold or silver in coin,' plate, or bullion

is found concealed in a house, or in the earth, or other private place, the

owner thereof being unknown, in which case the treasure belongs to the

King, or his grantee having the franchise of treasure trove " (Chitty on
Prerogative, p. 152).

The coroner has no jurisdiction to determine a question of title

between the Crown and any other claimant (A.-G. v. Moore, [1893] 1

Ch. 676).

In an indictment for concealing treasure trove it is not necessary to

state any inquisition before the coroner as to the title of the King
(B. V. Toole, 1867, 16 W. E. 439). Nor in an indictment which charges

that the prisoners did " unlawfully, wilfully, and knowingly conceal " the

finding of certain treasure trove from the knowledge of the King, is it

necessary to allege that the concealment was fraudulent {B. v. Thomas,

L. & C. 1861-65, p. 313).

Outlawry.—Outlawry, though obsolete, is not abolished. It is still

the duty of the coroner to be present at the Sheriffs' Court to pronounce

judgment of outlawry upon the exigent after quinto exactus (see Jervis,

p. 125 (6th ed.)). The last reported case of outlawry appears to be that

of Ex parte Stoffel, 1867, L. E. 3 Ch. 240. In B. v. Yanddl, 1792, 4 T. E.

521, all the steps in outlawry are fully reported.

Deputy Coroners.—The statutory law relating to deputy coroners for

counties and boroughs is now wholly contained in the Coroners Act,

1892, 55 & 56 Vict. c. 56, which is to be construed as one with the

Coroners Act, 1887 (for appointment and qualifications of deputy, see

Pt. I., supra, p. 678).

Jurisdiction.—A deputy may act for the coroner during his illness, or

during his absence for any lawful or reasonable cause, or at any inquest

which the coroner is disqualified for holding, but not otherwise, (C. A.,

1892, (s. 1 (3)). The question what constitutes lawful or reasonable

cause is for the judge, not for the jury {B. v. Johnson, 1873, 12 Cox C. C.
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264). Absence on holidays is reasonable cause (ibid.), and absence

holding another inquest at commencement, although coroner is after-

wards present, is lawful cause {B. v. Ferkin, 1845, 7 Q. B. 165).

In the case of a borough coroner, the necessity for the deputy's

acting is to be certified on each occasion by a justice of the peace, such

certificate to be openly read to every inquest-jury summoned by the

deputy coroner, and to be conclusive evidence of his jurisdiction to act

(C. A., 1892, s. 1 (3)).

Deputy to Act as Coroner during Vacancy of Office.—The deputy of a

coroner shall, notwithstanding the coroner vacates his office by death or

otherwise, continue in office until a new deputy is appointed, and shall

act as the coroner while the office is so vacant, and one certificate may
extend to the period of the vacancy, and he shall be entitled to receive

in respect of the period of the vacancy the like remuneration as the

vacating coroner (0! A., 1892, s. 1 (4)).

For the purpose of an inquest or act which a deputy of a coroner is

authorised to hold or do, he shall be deemed to be that coroner, and have

the same jurisdiction and powers, and be subject to the same obligations,

liabilities, and disqualifications as that coroner, and he shall generally

be subject to the provisions of the C. A., 1887, and to the law relating

to coroners in like manner as that coroner. The inquisition should be

described as taken before the principal and signed by the deputy in the

name of the principal {B. v. Perkin, supra).

Authorities.—Jervis on Coroners (1898, 6th ed.) ; Wellington's Kings
Coroner (1905 ed.); Selden Society, vol. ix.. Cor. Bolls (1265-1413);

Beports Cor. Soc. Proceedings.

FORMS.

LIST OF FORMS.

1

.

Oath of Jury
2. Inquisition .

3. Recognisance
4. Treasure Trove

700
701
702
703

5. Summons for Ordinary Witness 703
6. Summons for Medical Witness 704
7. Warrant against Witness for

Contempt of Summons . 704
8. Commitment of Witness for

refusing to give Evidence 705
9. Information of a Witness . 705

10. Warrant of Apprehension . 706

11. Certificate of finding of

Jurors .... 706

12. Order to take up a Body
Wrongfully Interred . 706

13. Coroner's Eeturn as to Deaths
from Railway Accident . 707

14. Certificate of Coroner to

Registrar of Deaths . 708
15. Certificate of Coroner autho-

rising Cremation of a

Body onwhich an Inquest

has been held . . .708

[Note.—In Forms 5-12 inclusive the coroner is always described as of a

County. Where necessary County must be changed to City,

Borough, Liberty, w otherwise, as the case may he.']

\Note.—The first three forms are as prescribed by the Coroners Act,

1887.]

I. Form of Oath of Jury.

You shall diligently inquire and a true presentment make of all such

matters and things as are here given you in charge on behalf of our
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Sovereign Lord the King, touching the death of C. D., now lying dead,
of whose body you shall have the view, and shall without fear or favour'
affection or ill-will, a true verdict give according to the evidence and to
the best of your skill and knowledge. So help you God.i

II. Form of Inquisition.^

^to witf'' y An Inquisition taken for our Sovereign Lord the King at

,
in the parish of

, in the county [m- as the case

may be] of
, on the day of 19 , [and

by adjournment on the day of
, or as the case may

require], before A. B., one of the coroners of our Lord the King for the

said county [w as the case may be], upon the oath [or and affirmation] of

[in the case of murder or manslaughter here insert the names of the jurors,

L. M., K 0., &c., being] good and lawful men of the said [county, w as the

case may be] duly sworn to inquire for our Lord the King, on view of the

body of C. D. [or of a person to the jurors unknown], as to his death

;

and those of the said jurors whose names are hereunto subscribed upon
their oaths to say :

—

Here set out the circumstances of the death, as, for example

:

(a.) That the said C. D. was found dead on the day of

in the year aforesaid at in the

county of
,
[w set out other place of death]

and

{b) That the cause of his death was that he was thrown by E. F.

against the ground, whereby the said C. D. had a violent con-

cussion of the brain and instantly died [w set out other cause

of death].

Conclusion.—Here set out the conclusion of the jury as to the death, as, for

example :

(c) And so do further say, that the said E. F. did feloniously kill [or

feloniously, wilfully, and of malice aforethought murder] the

said C. D.3

Or, do further say that the said E. F. by misfortune and against his

will did kill the said C. D.-^

Or, do further say that E. F. in the defence of himself [and property]

did kill the said C. D.^

In case of there being an accessory before the fact, add :

And do further say that K. L., before the said murder was com-

mitted, did feloniously incite [or procure, aid, counsel, and command, a?*

as the case may be] the said E. F. to commit the said murder.^

At end add :

In witness whereof as well the said coroner as the jurors have here-

unto subscribed their hands and seals the day and year first above

written.

1 If he please the juryman may affirm. See Oaths Act, 1888.

2 In all cases of murder and manslaughter this Form must be written on

parchment fourteen inches wide.
3 Manslaughter or murder. * By misadventure.
^ Justifiable homicide. • Addition for accessory before the fact.
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Another example is

:

That the said C. D. did on the day of fall into

a pond of water situate at , by means whereof he died.

Here set out the conclusion of the jury as to the death, as, far example :

And so do further say that the said C. D., not being of sound mind,

did kill himself.!

Or, do further say that the said C. D. did feloniously kill himself.^

Or, do further say that by the neglect of E. F. to fence the said pond

C. D. fell therein, and that therefore E. F. did feloniously kill the said

C. D.3

Or, do further say that the said C. D. by misadventure fell into the

said pond and was killed.^

III. Form of Eecognisance.

to wit. )- Be it remembered that on the day of
,

19 , each of the following persons, namely, J. K. of
, and

E. S. of [insert the names of all bound over], personally came

before me, A. B., one of the coroners of our Lord the King for the

county [or as the case may be] of , and acknowledged to owe to

our Sovereign Lord the King the sum of pounds to be levied

on his goods and lands by way of recognisance to His Majesty's use

if default is made on his part [or on the part of I. K.] in the conditions

following :

—

In case of recognisance to appear and give evidence befo^-e the coroner, add

:

He shall appear personally at the Court of the said coroner to be held

on the day of next, at in the said

county [or as the case may be\ for holding an inquest on the view of

the body of C. D., there to give evidence of anything he knows touching

the death of C. D., and shall not depart the said Court without leave.

In case of recognisance to prosecute and give evidence at assizes, add

:

He shall appear personally at the next sessions of oyer and terminer

or gaol delivery to be holden at , in and for the county of

, there to prosecute and give evidence to the jury that try

E. F. [now in custody for the wilful murder of C. D.], upon the inquisi-

tion taken before me, the above-named coroner, on view of the body of

C. D., and shall not depart the Court without leave.

In case of recognisance to appear for trial

:

He shall appear at the next sessions of oyer and terminer or gaol

delivery to be holden in and for the county of , and there

surrender himself into the custody of the keeper of a gaol in which

prisoners committed for trial at those sessions are detained, and plead to

the inquisition taken before me, the above-named coroner, on view of the

body of C. D., whereby a verdict of manslaughter has been found against

him, and shall take his trial upon that inquisition, and shall not depart

the Court without leave.

In every case add at the end :

Then if the above conditions are fulfilled, this recognisance shall be

void, but otherwise shall remain in full force.

1 Unsound mind. 2 por felo do se.

3 Manslaughter by neglect. * By misadventure.
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IV. Treasure Trove.

[Note.—Actual Copy of an old Inquisition Form.]

^°''"
°'to wh!'"'^^^' ) ^N inquisition indented, taken at the house commonly

called or known by the name of the Eagle Inn, situate

in the town of Cambridge, in the county of Cambridge, the fourth day of

February, in the seventh year of the reign of our Sovereign Lord George
the Fourth, by the grace of God of the United Kingdom of Great Britain

and Ireland, King, defender of the faith, and in the year of our Lord
one thousand eight hundred and twenty-six, before me, Aaron Chevell,

gentleman, one of the coroners of our Lord the King for the town afore-

said, upon the oaths of A. B., C. D., E. F., &c. [naming the jurors], good
and lawful men of the town of Cambridge aforesaid, who being sworn
and charged to inquire on the part of our said Lord the King, of and
concerning certain treasure, lately said to be found within the said town,

upon their oath say, that, on the third day of June last, one hundred
and ninety-five pieces of gold coin, in all weighing thirty-four ounces five

pennyweights, and of the value of one hundred and thirty pounds and

three shillings, of lawful money of Great Britain ; and three thousand

five hundred and ten pieces of silver coin, in all weighing two hundred

and eighty-nine ounces and fifteen pennyweights, and of the value of

seventy pounds and five pence halfpenny, of like lawful money, were

found by William Smith and Stephen Woodcock, being labourers then

in the employment of James Howell, of the said town, bricklayer,

hidden in the ground under the site of an ancient house or building,

situate in Benet-Street in the said town ; and which said pieces of gold

or silver coin were of ancient time hidden as aforesaid, and the owner

whereof cannot now be known : And the jurors aforesaid, upon their

oath aforesaid, do further say, the said pieces of gold and silver coin are

deposited, and now remain in the custody of Thomas Mortlock, of the

said town, banker ; which said pieces of gold and silver coin, I the said

coroner have taken and seized into His Majesty's hands : In witness

whereof, as well the aforesaid coroner as the said jurors, have to this

inquisition put their hands and seals on the day and year, and at the

place first above written.

V. Summons for an Ordinary Witness.

to wit. y Whereas I am credibly informed that you can give evidence

on behalf of Our Sovereign Lord the King, touching the death of

R. F., now lying dead in the parish of , in the said county :

These are therefore, by virtue of my office, in His Majesty's name,

to charge and command you personally to be and appear before me, at

the dwelling-house of , known by the sign of the , in

the said parish of , at six of the clock in the evening, on the

day of instant, then and there to give evidence and

be examined on His Majesty's behalf, before me and my inquest, touch-

ing the premises.

Hereof fail not, as you will answer at your peril.
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Given under my hand and seal this day of One
thousand nine hundred and

(Signed) C. D., Cm-oner. (L. S.).

To A. B., C. D., &c.

VI. Summons for a Medical Witness.

A Cm'oners Inquest ujwn the body of , at

You are hereby required to appear before me , the coroner

for the county of , and the jury, at , on the

day of , One thousand nine hundred and , at

of the clock in the noon, to give evidence touching the cause of

the death of

You are also required to make a i^ost-moiiem'^ examination of the

said body at some convenient time before the said inquest [^ with an

analysis of the principal organs thereof], and to report the result of your

examination p and analysis] at the said inquest.

Dated this day of 19 .

(Signed) C. D., Coroner. (L. S.)

To A. B., Surgeon (or M.D.). ^

VII. Warrant AcxAinst a Witness for Contempt of Summons.

to wit. ^ Whereas I have received credible information that A. B., of

the parish of , in the said county, builder, can give evidence on

behalf of Our Sovereign Lord the King, touching the death of R. F.,

now lying dead in the said parish of , in the county aforesaid

:

And whereas the said A. B. (having been duly summoned to appear

and give evidence before me and my inquest, touching the premises, at

the time and place in the summons specified, of which oath has been

duly made before me), hath refused and neglected so to do, to the great

hindrance and delay of justice: These are therefore, by virtue of my
office, in His Majesty's name, to charge and command you, or one of

you, without delay, to apprehend and bring before me, C. D., coroner

for the said county, now sitting at the parish aforesaid, by virtue of my
said office, the body of the said A. B., that he may be dealt with accord-

ing to law : And for doing so this is your warrant.

Given under my hand and seal this day of One

thousand nine hundred and

(Signed) C. D., Cm-mier. (L. S.)

To all Constables and other His

Majesty's Officers of the Peace

in and for the County of
,

and also to E. F., my Special

Officer.

1 If the medical witness is to make no post-mortem examination, delete this

paragraph ; and if he is to make no analysis, delete the words relating to

analysis.
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VIII. Commitment of a Witness for Effusing to Give Evidence.

to wit. y Whereas I heretofore issued my summons under my hand,

directed to A. B., requiring his personal appearance before me, coroner

for the said county, at the time and place therein mentioned, to be

examined on His Majesty's behalf touching the death of E. F., then and
there lying dead ; of the personal service of which summons oath has

been duly made before me : And whereas the said A. B., having

neglected and refused to appear, pursuant to the contents of the said

summons, I thereupon afterwards issued my warrant, under my hand

and seal, in order that the said A. B., by virtue thereof, might be appre-

hended and brought before me, to answer the premises : And whereas
the said A. B., in pursuance thereof, has been apprehended and brought

before me, now duly sitting by virtue of my office, and has been duly

required to give evidence and be examined before me and my inquest,

on His Majesty's behalf, touching the death of the said E. F. : Yet the

said A. B., notwithstanding, has wilfully and absolutely refused, and

still wilfully and absolutely refuses, to give evidence and be examined

touching the premises, or to give sufficient reason for his refusal, in

wilful and open violation and delay of justice : These are therefore, by

virtue of my office, in His Majesty's name, to charge and command you,

or one of you, the said constables and others His Majesty's officers of

the peace in and for the said county, forthwith to convey the body

of the said A. B. to the gaol of , in the said county, and

safely to deliver the same to the keeper of the prison there : And
these are likewise, by virtue of my said office, in His Majesty's name, to

will and require you, the said keeper, to receive the body of the said

A. B. into your custody, and him safely to keep in prison until he shall

consent to give his evidence and be examined before me and my inquest,

on His Majesty's behalf, touching the death of the said E. F., or until

he shall be discharged from thence by due course of law : And for your

so doing this is your warrant.

Given under my hand and seal this day of One

thousand nine hundred and

(Signed) C. D., Carmer. (L. S.)

To the Constables and others His

Majesty's Officers of the Peace

in and for the said County of

, and also the Keeper

of the prison at ,
in

the said County.

IX. Information of Witness.

to wit. y The information of J. S., of ,
in the said county,

carpenter, taken and acknowledged on behalf of our Sovereign Lord the

King, touching the death of E. F., at the house of M. ,
known

by the sign of the , in the parish of ,
in the said

county, on the day of ,
in the year of our Lord

VOL. III.
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before me, C. D., gent., coroner for the said county, on view of the

body of R. F., then lying dead within the said county.

This informant on his oath saith {stating the evidence in the first person).

Taken upon oath this day of]

, in the year of our Lord HSigned) J. S.

, before me. J

C. D., Cm'oner.

X. Warrant of Apprehension.

To all the Constables of the Parish of , in the County

of , and to all others His Majesty's Officers of the

Peace within the said County.

to wit. y Whereas by an inquisition taken before me, coroner for the

said county, this day of , at the parish of
,

in the said county, on view of the body of R. F., then and there lying

dead, one , late of the parish of , in the said

county, stands charged with the wilful murder of the said R. F. : These

are therefore, by virtue of my office, in His Majesty's name, to charge

and command you, and every of you, that you, or some or one of you,

without delay, do apprehend and bring before me, the said coroner, or

before one of His Majesty's justices of the peace for the said county,

the body of the said , of whom you shall have notice that he

may be dealt with according to the law : And for you so doing this is

your warrant.

Given under my hand and seal this day of One

thousand nine hundred and

(Signed) C. D., Coroner. (L. S.)

XL Certificate of Finding of Jurors.

to wit, j> This is to certify that by an inquisition taken before me,

C. D., coroner for the said county, upon view of the body of E. F., at

the parish of , in the said county, on the day of

19 , the jurors in the said inquisition named have found thati [A. B.

did wilfully hill and murder the said E. F.\

Given under my hand and seal this day of One

thousand nine hundred and

(Signed) C. D., Carmer. (L. S.)

Xn. To Take up a Body Wrongfully Interred.

to wit. [> Whereas complaint hath been made unto me, C. D., coroner

for the said county, that on the day of this instant , the

body of one R. F. was privately and secretly buried in your parish in

the said county, and that the said R. F. died not a natural but a violent

death : And whereas no notice of the violent death of the said R. F.

hath been given to the coroners for the said county, whereby an

inquisition might have been taken on view of the body of the said

R. F. before his interment, as by law is required : These are therefore,

by virtue of my office, in His Majesty's name, to charge and command

^ Or whatever the finding of the jurors may be.
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you that you forthwith cause the body of the said E. F. to be taken up
and safely conveyed to

, in the said parish, that I with my
inquest may have a view thereof, and proceed therein according to law.

Hereof fail not, as you will answer the contrary at your peril.

Given under my hand and seal this day of One
thousand nine hundred and

(Signed) C. D., Coroner. (L. S.)

To the Minister, Churchwardens,

and Overseers (or as the case may
be) of the Parish of

,

in the said County of

XIII. Coroner's Eeturn as to Deaths caused by
Eailway Accidents.

1. Name of Eailway

(stating whether)

—

(1.) Open for public traffic.

(2.) In course of construction.

(3.) Belonging to private owners.

2. Place where accident occurred.

3. Date of accident.

4. Date of inquest.

5. Place where inquest was held.

6. Name of person killed or fatally injured.

7. Whether killed on railway or dying in consequence of injuries

received on the railway.

8. Whether—
(1.) Servant

—

(a) of company

(stating class of service)

;

(b) of contractor

(giving name and address of contractm-).

(2.) Passenger.

(3.) Person crossing at private or public level-crossing

(specifying which),

(4.) Trespassers.

(5.) Person on business at station or siding.

(6.) Other persons.

9. Copy of verdict at inquest.

10. Eemarks.
(Signed)

,

Coroner for

Date

Note.—This form is prescribed by the Home Secretary in accordance

with the provisions of sec. 5 of the Eailway Eegulations Act, 1873, and

must be sent to him within seven days after the holding of an inquest

on the body of any person who is proved to have been killed on a

railway, or to have died in consequence of injuries received on a railway

(St. E. & 0., Eev., 1904, vol. xi. p. 40).
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XIV. Certificate of Coroner to Registrar of Deaths.

I CERTIFY that I held an inquest on the body of
,

late of , and that the verdict of the jury was as follows :

—

Medical evidence was given by

I am satisfied from the evidence that the cause of death was

Dated this day of 19 .

(Signed)

Coroner for the County

of

XY. Certificate of Coroner Authorising Cremation of a Body
ON which an Inquest has been Held.^

I CERTIFY that I held an inquest on the body of
,

and that the verdict of the jury was as follows :

—

Medical evidence was given by

I am satisfied from the evidence that the cause of death was
,

and that no circumstance exists which could render necessary any

further examination of the remains or any analysis of any part of

the body.

Date
(Signed)

CoT(mer.

1 This form is prescribed by St. R. & 0., Rev., 1904, Vol. iv. p. 1, in pur-

suance of the Cremation Act, 1902.

PRINTED BY WILLIAM GREEN AxVD SONS, EDINBURGH.
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